Before the
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Washington, DC 20554

In the Matter of

Review of the Section 251 Unbundling CC Docket No. 01-338
Obligations of Incumbent Local Exchange
Carriers

Implementation of the Local Competition CC Docket No. 96-98
Provisions of the Telecommunications Act
Of 1996

Deployment of Wireline Services Offering CC Docket No. 98-147
Advanced Telecommunications Capability

REPLY COMMENTS OF SPRINT CORPORATION

Sprint Corporation hereby respectfully submits its reply to comments filed on
October 16, 2003 regarding a possible re-interpretation of Section 252(i) of the
' Communicatiéns Act of 1934. In the Further Notice of Proposed Rulemaking (FNPRM)
in the above-captioned proceedings (FCC 03-36, released August 21, 2003), the
Commission asked whether its “pick-and-choose” rule (47 C.F.R. Section 51.809(a) —(c))
implementing section 252(i) should be revised such that once an ILEC obtains state
approva_l of a statement of generally available terms and conditions (SGAT), the ILEC
and competitive carriers would be permitted to negotiate agreements that third parties
could opt into only in their entirety or not at all. As discussed briefly below, the currently
effective pick-and-choose rule should be retained for statutory and policy reasons. The

SGAT approach is seriously flawed, and is opposed by both CLECs and ILECs.




1. Changes to the Pick-and-Choose Rule Are Unwarranted.

The majority of commenting parties agreed that the pick-and-choose rule should
be retained for statutory and policy reasons. Virtually every commenting party with
competitive carrier interests pointed out that the existing rule has been affirmed by the
Supreme Court as being the “most readily apparent” reading of the statute,' and that the
pick-and-choose rule is of critical importance to competitors who lack the resources to
negotiate and arbitrate individual interconnection agreements with ILECs.” Furthermore,
given the ILECs’ disproportionate bargaining power vis-a-vis the CLECs, and their
business interest in hindering rather than facilitating CLECs’ ability to compete in the
local marketplace,’ it is simply unrealistic to assume that elimination of the pick-and-
choose rule will somehow lead to a flood of innovative agreements or significant new
concessions. Indeed, Mpower -- the one CLEC that previously expressed the hope that
more innovative and cooperative agreements between ILECs and CLECs were possible --
has now concluded that “given current telecommunications market conditions, adequate
market incentives do not exist for its Flex Contract proposal to succeed,” and has

accordingly withdrawn its proposal. Except for the implosion of the CLEC segment of

1 See, e. g., Sprint, p. 6; ALTS, p. 3; AFB et al., p. 2; California, p. 2; CLEC Coalition, p.
2; Mpower, p. 2; PACE/Comptel, p. 3; RICA, p. 4; WorldCom, p. 2; Z-tel, p. 15. See
also, NASUCA, p. 5.

2 See, e.g., AFB et al., p. 3; California, p. 3; Cox, p. 2; LECStar, p. 3; Mpower, p. 6;
PACE/Comptel, p. 10; RICA, p. 1; US LEC et al., p. 6; Z-tel, p. 11.

3 See, e. g, Sprint, p. 3; ALTS, p. 13; AFB et al., p. 3; CLEC Coalition, p. 2; Cox, p. 4;
LECStar, p. 3; Mpower, p. 5; NASUCA, p. 7; PACE/Comptel, p. 5; US LEC et al., p. 3;
WorldCom, p. 9.

* Mpower, p. 2. Mpower also states that “[i]f market conditions do not exist for
Mpower’s Flex Contract proposal, they most certainly do not exist for an elimination of
the pick-and-choose rule” (id.).



industry over the past several years, nothing has changed since adoption of the currently
effective pick-and-choose rule which would warrant its evisceration.

The RBOC:s attribute their reluctance to make any concessions to CLECs to a
concern that third parties would pick-and-choose those concessions without making any
offsetting concessions of their own.> However, Sprint believes that the lack of innovative
concessions on the RBOCs’ part is more likely rooted in the fact that such concessions
are contrary to the RBOCs’ business interests, and that CLECs really have little to offer
to the RBOC in return in order to obtain such concessions. Indeed, now that the RBOCs
have Section 271 authority in all of their states, they have even less incentive to make
concessions to the CLECs than they did prior to grant of such authority. And, actual
experience confirms that absence of a pick-and-choose rule does not result in significant
concessions by the RBOCs. As US LEC et al. pointed out (pp. 4-5), when the 8 Circuit
Court stayed and later vacated the pick-and-choose rule (subsequently reinstated by the
Supreme Court), “not a single ILEC stated that it would take a more conciliatory
approéch to negotiations .with CLEC: as a result of being freed from the restrictions of
the rules, nor did they.”

In contrast to the CLECs who stated that the pick-and-choose rule is a vital
competitive tool for them, Verizon minimizes the importance of this rule to CLECs,
noting (p. 3) that only 60 of its interconnection agreements involved pick-and-choose.
Sprint disagrees with Verizon on this point; pick-and-choose was presumably of
importance in those 60 instances, and CLECs also have used the pick-and-choose rule

“informally” in interconnection negotiations to obtain provisions previously arbitrated

3 See BellSouth, p. 2; Qwest, p. 3; SBC, p. 2; Verizon, p. 2.



and “won” by other CLECs (WorldCom, p. 12). Nonetheless, if Verizon is correct in its
belief that pick-and-choose is of little utility to CLEC:s, it is not clear why the RBOCs
consider pick-and-choose to be such a threat and impediment to cooperative negotiations.
The RBOCs’ stated concern that the pick-and-choose rule would result in unfettered
cherry-picking rings particularly hollow given the limitations on CLECs’ right to pick-
and-choose (a pick-and-choose request may be rejected for reasons of cost or technical
infeasibility, and an ILEC may require a CLEC to adopt a particular agreement provision
if it is “legitimately related” to the purchase of the individual element being sought).®

2. Both ILECs and CLECs Oppose Use of SGATSs to Replace the Pick-and-
Choose Rule.

Although most CLECs and most ILECs take opposing views regarding the merits
of the existing pick-and-choose rule, both sides agree that revision of this rule should not
be conditioned upon the existence of an SGAT. Commenting parties point out that
SGATs are a regulatory construct that apply only to the BOCs; that significant resources
are needed to put a SGAT in place (potentially “mega-arbitrations,” involving multiple
CLECs:); that SGATs can quickly become stale, with no mechanism for updating their

terms and conditions, or were put into effect without input from or scrutiny by CLECs.’

6 See, e. g., Sprint, p. 4 (citing 47 C.F.R. 51.809(b)(1)-(2)); CLEC Coalition, p. 13 (citing
Local Competition First Report and Order),; PACE/Comptel, p. 5.

7 See, e.g., Sprint, p. 5; ALTS, p. 10; AFB et al, p. 8; Cox, p. 9; Mpower, p. 8; NASUCA,
p. 23; PACE/Comptel, p. 8; SBC, p. 2; US LEC et al., p. 8; Verizon, p. 6; WorldCom, p.
17.




Given all the problems associated with replacing the existing pick-and-choose rule with a

SGAT-based alternative, there would seem to be no merit to pursuing this alternative any

further.

November 10, 2003

Respectfully submitted,

SPRINT CORPORATION

Norina Moy I
Richard Juhnke
401 9™ St., NW, Suite 400

Washington, DC 20004
(202) 585-1915




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Reply Comments of Sprint
Corporation was filed by electronic mail or by United States first-class mail, postage
prepaid, on this the 10™ day of November, 2003 to the parties on the attached list.

% Dpokosr

Christine Jackson <~

November 10, 2003




“homas M. Koutsky, Esq.

’~-Tel Communications, Inc.
200 19" Street, NW, Suite 500
Vashington, DC 20036

dmberly A. Scardino, Esq.
isa R. Youngers, Esq.

ACI

133 19" Street, NW
Nashington, DC 20036

ohn T. Scott, III, Esq.

“haron H. Phillips, Esq.

‘laine D. Critides, Esq.

/erizon Wireless

300 I St., NW, Suite 400 West
Nashington, DC 20005

ndra Sehdev Chalk, Esq.
Michael T. McMenamin, Esq.
Robin E. Tuttle, Esq.

JSTA

401 H St., NW, Suite 600
Nashington, DC 20005-2164

“erri L. Hoskins, Esq.
“hristopher Heimann, Esq.
sary L. Phillips, Esq.

sBC Telecommunications, Inc.
401 I St., NW, Suite 400
Nashington, DC 20005

steven T. Nourse, Esq.

[he Public Utilities Commission of Ohio
‘ublic Utilities Section

80 E. Broad St., 7 Floor

~olumbus, OH 43215

JDavid C. Bergmann, Esq.

\ssistant Consumers’ Counsel

“hair, NASUCA Telecommunications Committee
Dhio Consumers’ Counsel

.0 West Broad Street, Suite 180

“olumbus, OH 43215-3485

Christopher J. Wright, Esq.

Timothy J. Simeone, Esq.

HARRIS, WILTSHIRE & GRANNIS, LLP
1200 Eighteenth Street, NW

Washington, DC 20036

Counsel for Z-Tel Communications, Inc.

Ruth Milkman, Esq.

Renee Callahan, Esq.
Lawler, Metzger & Milkman
Suite 802

2001 K Street, NW
Washington, DC 20006

John M. Goodman, Esq.
Verizon Telephone Companies
1515 North Courthouse Road
Arlington, VA 22201

Richard M. Rindler, Esq.

Michael W. Fleming, Esq.

Swidler Berlin Shereff Friedman, LLP
3000 K St., NW, Suite 300

Washington, DC 20007
Counsel for US LEC; TDS Metrocom, LLC

David Cosson, Esq.

Clifford C. Rohde, Esq.
Kraskin, Lesse & Cosson, LLC
2120 L St., NW, Suite 520

Washington, DC 20037
Counsel for Rural Independent Competitive Alliance

Dawn Jablonski Ryman, Esq.

Kathleen H. Burgess, Esq.

Public Service Commission of the State of New York
Three Empire State Plaza

Albany, NY 12223-1350

Seema M. Singh, Esq.

Joshua H. Seidemann, Esq.

New Jersey Division of the Ratepayer Advocate
31 Clinton Street, 11th Floor

Newark, NJ 07101



Douglas G. Bonner, Esq.
Noelle M. Kinsch, Esq.

LeBoeuf, Lamb, Greene & MacRae, L.L.P.

1875 Washington Avenue, NW
Washington, DC 20009

Counsel for Mpower

Michael E. Britt, Esq.

LecStar Telecom, Inc.

4501 Circle 75 Pkwy, Suite D-4200
- Atlanta, GA 30339

Karen Brinkmann, Esq.
Tonya Rutherford, Esq.
Latham & Watkins LLP

555 11th St., NW, Suite 1000
Washington, DC 20004
Counsel for CENTURYTEL, INC.

Randolpy L. Wu, Esq.

Helen M. Mickiewicz, Esq.

Ellen S. Levine, Esq.

California Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102

James M. Smith, Esq.

Davis Wright Tremaine, LLP
1500 K Street, NW, Suite 450
Washington, DC 20005-1272

Praveen Goyal, Esq.

Covad Communications Company
600 14™ St., NW, Suite 750
Washington, DC 20005

Sharon J. Devine, Esq.
Michael B. Adams, Jr., Esq.
604 14th St., NW, Suite 950
Washington, DC 20005

Counsel for Qwest Communications International Inc.

Richard Heatter, Esq.

Mpower Communications Corp.
175 Sully’s trail, Suite 300
Pittsford, NY 14534

J. G. Harrington, Esq.

Jason E. Rademacher, Esq.

Dow, Lohnes & Albertson, PLLC

1200 New Hampshire Ave., NW, Suite 800

Counsel for Cox Communications, Inc.

John F. Jones, Esq.
CENTURYTEL, INC.
100 Century Park Drive
Monroe, Louisiana 71203

Theodore R. Kingsley, Esq.
Richard M. Sbaratta, Esq.
BellSouth Corp.

675 West Peachtree Street, NE
Atlanta, GA 30375-0001

Jonathan Askin, Esq.

Association for Local Telecommunications Services

888 17™ St., NW, Suite 1200
Washington, DC 20006

John J. Heitmann, Esq.
Stephanie A. Joyce, Esq.
Kelley Drye & Warren LLP
1200 19™ St., NW, Suite 500

Washington, DC 20036
Counsel for CLEC, Excel, KMC

JT Ambrosi, Esq.

PEATEC Communications, Inc.
1 PAETEC Plaza

Fairport, NY 14450




NASUCA
8300 Colseville Road, Suite 101
Silver Spring, MD 20910

Genevieve Morellia, Esq.
Jennifer Kashatus, Esq.
Lelley Drye & Warren LLP
1200 19™ St., NW, Suite 500

Washington, DC 20036
Counsel for the PACE Coalition and the
Competitive Telecommunications Association

Qualex International
445 12" Street, SW
Washington, DC 20554



