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In accordance with the Code of FederJ.1 Regulations Title 47, Part 57. Section

54.719, Norfolk Public Schools (NPS) hereby requests the Fedeml Communications

Commission (Commission) review the decisions of the Universal Service Administr.tlive

Company (Administralor) captioned above.

Norfolk l>ublic Schools

Norfolk Public Schools (NPS) is one of the largest school divisions in the

Commonweal1h of Virginia with 49 campuses serving 35,(0) students. Our E-Rate

discount rate is one of the highest in the stale becau>c of Ihe large number of sludents

eligible for the national School Lunch Program.

Norfolk Public Schools requests modest E-Rale funding for a division of our size

and discounl rJ.te. We have never altemptcd to waste program resources, abuse program

rules, or defraud the program. We request funding only for eligible services that were

necessary for effective education of our students. We submit applications in accord:mce

with program rules in effect althe time, and allcmpt to comply with those rules to the

best of our ability, The requestcd discounts for Ihe applications here under appcaltotaled

less than S60 per studcnt for the year. This compares with the stated goal of discounts up

to Sl.OOO per student from M'rvice providcrs targeting school divisions of our size and

ceonomic situation. Clearly. waste. fraud. or abuse of E-Rate resources is not an issue in

our case.

E-Hate funding has cnahlcd the district 10 Ildvance lcehnology in ways that would

not ha\'e been possible withoul it. Funding over the years has enabled the district 10

provide each school with electronic networking resources. which includes Internct

resources that support students and teachers. The Internet has enabled teachers and
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students to have access to electronic resources such as on-line data bases. encyclopedias,

multimedia video of historic events, etc .. and the infr~struC1Ure serves as a vital

componcnt supporting the statc of Virgima's on-line student assessment initiative.

Summary

The Year Thrc<: (YR2000 ~ 200 I) administrative communications between NPS

and the Administrator has resulted in an unfortunate potential e<:onomic tragcdy; i.e"

jcoJXlrdizing over a million dollars of E-Rate discount funding authorized by the

Administrator and spent by NPS for services, The Administflltor was inconsistent in its

application of policies and incorrect in its interpretation of clear Commission regulation.

In this appeal. we will providc evidence that the AdminislrJtor improperly and

contrary to regulations. issued severJI commitment adju.~tments against service providers

for NPS. who were properly funded under fedcml regulations enacted in the

Telecommunications Act of 1996 (Act). We will show that in Year Threc of the E-Rme

progrJm, we were properly fundcd by thc Administralor for discounts associated with

contracts for Cox Communications, Electronic Systems. and Verizon Virginia, Inc (Bell

Atlantic Virginia, [ne at the time). We will show that Adminislrator improperly revoked

those commitmenls. We will show that we had sufficient resources budgeted to pay not

only our non-discounted E-Rate eligiblc telecommunication services, but aCUlally paid

thefull price for specific lclceommunie:ttions services initially denied in Year Three, We

will show that the Administmtor was made aware of our funded requcsts and failed to act

at the time; rather. the Administrator improperly ordered retroactive denial long after

services were rendered and service providers paid. The AdministrJIOr issued a

commitment adjustment, or retroactivc denial, two years after we were funded for
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Universal Service E·Rate discounts for a contract with Electronic Systems, Inc. We will

show that when we addressed the initial denial, the Administrator discovered other

allegedly improper funded requests and, three years after the initial decision, retroactively

denied discounts for Cox Communications and Verimn Virgima, Inc. Finally, we will

show that the Administrator was using the incorrect dollar amount when conducting its

"Item 25" review, resulting in the Administrator seeking verification of budgets totaling

the entire amount of funding, rather than the percentage NPS was required to pay, based

on the E-Rme discount.

Background

During the Year Three E-Rate filing window, NPS submilted applications for E

Rate discounts on services for Norfolk students. While completing the SLD online Fonn

471, we experienced severe technical difficulties. These te<:hnical difficulties were well

documented by the Administrator during the filing window. BC\:ausc of the technical

difficulties and the uncenaimy of sucl:essful suhmission of our online applications, we

were encouraged by SLD to submit duplicate applications on paper, under a different

Billcd Entity Number. We submitted applications under Billed Entity numbers 197129

and 126527. (This was a widespread, nOi a local, problem which the SLD

acknowledged.)

Once an application is submitted to the Administr~tor, it undergoes review by

temJXIr~ry personnel with limited training. These employees must evaluate funding

requests for compliance with a myriad of ever changing policies, and eligibility

requirements using a JXllicy manual that has never been made public, Some applications

are selected for what is known as an "Item 25" review, named for Item 25 of the Fonn
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471, where applicants certify that they have resourees to effcctively use discounted

services forthat single application. I Applications associated with one Billed Entity

Number were selcctcd for revicw. while applications llS$llCiatcd with anothcr Billcd

Entity Number were no!.

Smear Test

Several Ponn 471 applications (2002&4. 200292, and 2036(3) were rejccted

be<:ause the certi fication page failed what the Administralor euphemislically called a

"smcar lcst" al its Kansas operation. Apparently. the Administrator was concerned that a

number of certification pages it received were actually copies of signatures rathcr than

original ink signalures, requIred undcr a policy of the period. Thc Administralor would

rub a substance on the signalure. If the signature failcd to "smcar," the application was

deemed a copy and rejccled for failure 10 mect minimum processing standards. The

slaled reawn for rejection was lhat "the fonn 471 signatuTC in Block 6 Item 34 is not the

signature of the aUlhorized perwn listed in Block 6. hem 36:'

We appealed this decision after it was publicized thai numerous schools and

libraries across the nation had applications improperly rejecled. because original

signatures were made with ink that failed to smear when the Administrator applied Ihe

substance. The Administralor Issucd a decision that our appeal had "brought forth

persuasive infonnalion", and our application would be entered and lhal "SLD will issuc

the Funding Commitment Decision l..etter as soon as possible" (Attachment I), Wc did

, Form 47] Item 25 certlflc.tion l.nll....lI(: "T~ enmle< Iisl<:<! 00 this .pplic'lion h.ve sccurcd a.c<:e$\ l() .11
of the reso\Irce., includ;ns compute". tram,nll. software. m.;nten>nce.•00 eltetric.1 connections.
nooc.s...ry 10 male eff""ti,', use of the ""vice. purch.sed.•, well as to p.y tile di",oonl<:<! cha.iC' fIX
eligible services f'um fund. to which ace.... na. been secured in the CUrrtnt funding y',,"'.] ce'llfy tile
1I,IIed Ent,ly w; II pay ,I. oon·di",oom ponion of lhe rool of lOe good••nd .\Crv,ces lo tile ",,,,ce
pfOvi<kT(sj,
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not rc.;eive subsequent correspondcnce regarding any of these applieations umil

September 17, 2003, after reminding the Admi nist"~lOr of the mi ssing applications.

RJllcd ~~Iltily 197129

One request for voice services (471 Form 2(0284) from Verilon (Bell Atlantic at

that point in ti me) was rejected for "failure to meet minimum processing sland<lrd,". We

appealthlS rejection, as mcmionoo above. On April 12,2000, we were noti(,ed that "our

appeal brought forward persuasive information that your applieation should be data

entered and considered for funding" (Allachment I). No action was taken on this funding

request, unti I It was rejected some: two lind h<ll f years latcr, aftcr the Admi nistrator

belatedly rediscovered thc initial appeal. It should be noted here th<ll thc services under

appeal wcre for what are considered basic telephone services for NPS, and covered under

a signed and executed contract. Wc paid thc 100% for these services. as our application

was unaccountably lost somewhere in the Adminislrator"s bureaucracy. The discounted

portion for basic telcphone service (18%) was close to the entire non-di S':uunted portion

for which the Administrntor sought verifjcation. Obviously. we had suffjeient resources

10 pay the non-discounted portion of our funding requC5ts, as we were forced to pay 100

perecnt of our basie telephone service due to the rejected application under the sme:ar test.

This application should be remanded to the Administ.r~lor for further processing for the

reasons stated herein.

Item 25 Certification

On May 8, 2000, the AdministrnlOr asked for documentation of uur ability to pay

the non-discounted portion of our funding requests (471 Forms 161342 - $540, 167137 

$6,480, 165388 - $90,000, 160951 - $215,860 [consisting of Compaq, Novell, Electronic



Syslems], 200277 - $117,126). We responded lhal the school board had not sct our

budget for 2()()()...2001 and we provided lhe Adminislrator wilh a copy of our 1999-2000

budget. On May JO, lhe Administralor asked fur ~ st~temcnl. signed by a school official.

indicaling funds were sel aside for Year Three applications. We responded on June 5 lhat

we had set aside sufficient funds for paying the non-discounted portion of our funding

requests. In ~nolher leiter, we supplied addilion~1 informalion th~l WItS requested

regarding technology in the district. In the lener. NPS documented thaI all

telecommunications costs are budgeted at 100% (Atlachment 2). The Administrator

responded on June 5 with a requestthal we provide a statement on schoollellerhead.

signed by ~ school official th~t we would be able to meet the E-Rate eomm,tment of

$1.959.1 18 under Billed Enlity 197129. This figure was the lolal pre_discounl funding

request for the entire school division. nOithe discounted amount. There has been no

regulation requiring lhat we document lhe budgetary commitment to fund the entire

portion of services requested. We responded on June 12 thaI we had sufficienl funding to

eover the ~mount thaI we would be required to pay, i.e .. lhe nun-discounled portion. On

June 23. the Administrator changed the signalure mluiremenl from a "school official", to

a request for a slalemenl signed by either the superintendent or chief fin~ncial officer. On

June 27, we provided the AdminislrJlOr with an hem 25 certification worksheel for Billed

Entity Number 197129. which documented our budget to support the requests

(AttachmentJ). The Item 25 worksheet clearly documenled our ability to pay lhe nOn

discounted portion of ALL of our requests. The Administrator omits this important fact

in its denial decision. On August 2. Dr. Frank Sellew, Deputy Superintendent of

Operations, documented our budgets for the non-discounled portion of funding requests



filed under Billed Enlity Number 197129.lly lhattime. we had been funded for our

duplicate applicalion for Cox Communications under Billed Entily Number 126527, and

indicaled our desire to Ihe Administralor thallhe duplicate requesl be cancelled. In lhe

August 2. lellcr (Anachmenl 4), we clearly indicaled to the Administralor that the request

200277 was a duplicate and the Administralor had funded the Olher request. Therefore,

we wished to withdraw lhat duplicate funding request. As such, lhe Administrator was

put on notice during the review lhal our application for COl> Communicallons services

had been funded. The Administralor had lhc opponunity (0 link lhal funding requesl with

lhe other requests at that time, but failed to do so, By failing 10 act at the time, the

Admioistrator in fact concurred with the review of approved request and allowed the

commitmenllO stand.

Norfolk had also determined, independent of E-Rate funding considemlions and

absolutely not the resull of an Item 25 review, lhat the eonlract with Ambassador would

not he el>ecuted (471 Form 161342), We indicated that we had sufficient funding to

satisfy the non-discounted ponion of the remaining funding request numbers (160951.

1653g8. 167137). On November 28, 2000, the Administralor issued a Funding

Commitment Decision Lcller denying all FundlOg requests associaled with Billed Entity

Number 197129 (Anachment 5). On December 7,2000, we appealed the rejection for

the funding requests, which had not been covered by our duplicate request or the one

requeSI we wished not to el>ecute (Attachment 6). This appeal again assened the dislriet'S

ability to pay our portion, the non·discounted amounl, and was signed by the Chief

Financial Officer. The Administrator did not act upon the appeal until September 17.

2003, and only after we had brought it to the Administrntor's attenlion,



Billed Entity 126527

W,th the exception of several Form 471 appheallons that Wtfe reJlCCted early 10

2000 due to Signature problems. fundmll requests under- this Billed Enllty number

proceeded smoothly through i1pplie.atlon review. TlIe AdmmlSlrotor eontaeted us on

sevcrol OCCllSlons "'Ilh requests for inf~tlon and we PJOv,dedth.at mformat,on to the

Administrotor. We received Funding Commltmcntl:>ccislon Letters on severnl occasions

for these services (Attachment 7). We secured services funded under these requests and

roccived E-Ratc dlseounts for those c1iglblc services and paid all bills associated with the

requests.

Rd.r~dhe IJflIlals

In COI'TeSpondence dated Oc1ober 28. 2002. we rtte1"ed -commItment

Adjustment Utte~M from the Admmlstr.l1or (Att.aehment 8). The Ietten Indicated that

because our applications associated WIth the faJled SdeetJve ReVIew "en: denied.

fundmg for Electronic Systems (Apphcatlon Number 164284 Fundmg Request Number

387892) and fundmg for Hampton Roods Educational Tclccommunlcatioos Association.

Inc. (Applicalion Number 165013 Funding Request Number 329360) must also be

demed. Because service had been rendered and payment made to both companies. the

AdminiSlrotor demanded repayment of $566.480 from Electronic SySlems and $4.48335

from Hampton Roads EducatIonal Telecommumcauons Assoc"llluoo. INC. 1besc

requests "'ere approved under- BIlled Enllty Number 126527.

On December 19. 2002. "-e appealed thIS deciSion (Att.aehmcnt 9). and PJOVided

the Adnumstrator With thorough OOcumcntllttOO of not only oor ablhty to pay our non

dIscounted share: of services. but clearly delTlOllstnted that all necessary resources were
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in place to effectively use the award. In the appeal. we noted that we had submilled to the

Administrator an appeal of the il'l1tial Selective Review denial on December 7, 2(X)(J,

concerning Application Number 160951, undcr Billed Entity Number 197129. We also

noted a positive decision by the Administrator on the De\:ember 7, 2(X)(J appeal would

make the Commitment Adjustment unnecessary.

We contacted the state E-Rate coordinator from the Virginia Department of

Education, Mr. Greg Weisiger, requesting assistance in the maller. Mr. Weisiger arranged

a conference call between Mr. George McDonald. Vice President of the Schools und

Libraries Division and Norfolk. During the call on August 12.2003. Mr. Weisiger

explained the situation to Mr. McDonald and opincd that the Commitment Adjustment

was improperly issued because it lacked due process. Dl.lring the call, Mr. McDonald said

that because we had brought thc issue to their allention, another fl.lnding commitment,

Fonn 471 application number 200506 Funding Request Number 439621 for Cox

Comml.lnications was also improperly funded. and those funds would have to be returned

also. This is the same funding requcst we had noted to the Administrator in August 2(X)(J

that had already been fl.lnded. Almost three ycars later the Administrator reviewed the

funding request and demanded thaI funding be returned.

Due to the technical problems, we were advised by the Administrator to submit

multiple 471 fonns for voice services to ensure that one would be processed. This

recommendation was dictated by the faclthat our contmct for voice services expired

during the year and a replacement comract would not be in place by the deadline for 471

filling. Therefore. one Fonn 471 application wa~ submitted under Billed Entity number

126527 to cover the costs for the emire year and was listed as a tariffed service (fonn



200292). The sccond request consisted of a two Form 47 Js: one for thc contra<:1 perioo

(200284 filed under Billed Entity number J97129) and the remainder of the year filed as

a tariffed scrvice (Foon 471 It 164087 filed under Billed Enlity Number 126527). Fonm

471 1t200292 and 1t200284 were rejected early in 2000. and appealed. In correspondcncc

dated Septcmber J7,2003, the Administrator also denied funding for request 200284 that

had previousJy faiJed the "smear" test. which was approved for data entry on May 4,

2001. and then vanished (Altachmcnt 10). The Administl1ltOr explained that because

Norfolk: Public Schools had failed the Item 25 review for Billed Entity Number 197129;

therefore, this re<.IUest also failed Ihe Item 25 review. Since the application was rejected

and undcr appeal, the district paid the full cost for thesc services. as they were considered

basic telephone servIce for Norfolk Public Schools. Form 47 J It J64087 was approved on

ApriJ 2J. 2000. Since 471 Forms 200284 and J64087 duplicate services requested for

200292. the district requests that 471 Form 200284 be remanded to the Administrator for

lTview and funded retroactively.

As mcntioncd earlier. NPS received :;cveraJ Commitment Adjustmentlelters for

approved and awarded services under Billed Entity J26527 (Form 471s: 200506. J64087.

164154) on Sept 17,2003 (Attachment II). The adjustment rationale was that funds were

commilled in violation of program rules-----a premisc with which we disagree. As stated

earlier, these requests were reviewed. awarded. and all expenses paid by NPS.

J)iscussion

As stated at the outsct. our Year Three applications for E-Rme discounts were subject to a

series of rule changes and imperfect communications with a major economic impact on

NPS and the service providers supplying NPS with necessary services eligible for E-Rate



funding. AI issue here is whethcr the AdministralOr properly allempted 10 COMAD the

applications associaled with Billed Emity Number 126527, and whether the

Administrator properly hnked all applications under the twO Billed Entity Numbers for

NPS.

The Administl1ltor believes it did properly link the two Uilled Emity Numbers

based on a decision by the Commission in United Talmudical Acadcmy.z In that decision,

the Commission supported the Administrator"s contention that applications subject to

Item 25 reviews should be considered in theirlotal ity. rather than on 11 request-by-rt.-queSI

basis. Further. all Fonns 471 for a given funding year are evaluated logether for

compliance wilh an Item 25 review. This creates an all·or-nothing proposition for

applieanls seeking E·Rate discounts when facing an Item 25 review. In our case. the

request that ultimately led to denial of all funding requests was apparently our omission

of our hudgel certification for services from Electronic Systems under Application

Number 160951 from our Augusl 2 leller (Anachment 4). The AdministrJIOr failed to

consider our Item 25 worksheet. which indeed verified sufficienl budgetary resources for

all requests including E1eClronic Syslems services (Allachment 3). We provided the

Adminislrator with budget certification for Compaq. which was one of three funding

requesls on Ihat application. We provided additional documenlation in our December 7.

2000 and December 19.2002 appeals. which was nOI considered or reviewed by the

Administrator.

The Uniled Talmudical Academy decision upholds the Administrator's approach

of linking all Fonn 471 applications and FRN for an alJ-or·nmhing funding. The

Commission notes at 16: "In effect, SLD would be required to delennine whk:h set of



d'SCOUnled services an applicanl would lIa\'e requesled had Il been COgJlll.l\lll of lhe

necessary resources problcms In lhe fundmg requcsUli II actually made. We find Ih.al SLD

~Id not be placed m a pG51l101l of malm! socII cllo>ces on behalf of apphcants:' In

IJ'115 11151a1lCC. because budge! .....as tlle SIngle I&SUC m the Jlem 25 ReVIew and~ proYlded

Itemized affinnallon of SUfflClCfll budge( fot spcc1flC FRNs, tlle AdmmlSU'Ilot would not

be placed m a poslllon of determlnlng .... lI,ch FRNs ~Id or-~Id not be funded. We

proYlded. roadmap fot lhe Adlmmstr310t wuh our documenlallon, as 10 ....hlCh FRNs

should be funded. If bud~t was the $Ole dctemunanl for failure of the Ilem '25 ReYlew.

wllich Wll$ apparenlly lhe CllSC. and we proYlded FRN by FRN DSsumnce Illal budgel

resources Well': In place. the Admlnlslralor should haye funded lhe FRN whIch had

sufficient documentation for budget

The informalion we provided on appeal "will nOl be considered because during

lhe COll~ of milialreyicw for !lliled Enuly 127129, you wcre givcn lhe opponunlly 10

proVIde such documentalloo and faIled 10 do $0," accordIng to the Seplcmber 11.2003

denllllellcr(Anachmcnl 12).11Ie AdmmlSlr1ltotdcfendcd us COMAD dce,SIOO sayIng

Ih.al all appllCallons for both Billed Enl1ly numbcn "by defimllon" f:uled the Item 25

reYlew. We dIsagree WIth this IISSCftlon. llIC Untied Talmudical Academy Order speW

aboul applications in ll':Y1CW, 110I appllCIUOI\S aJrady funded. By definItion, appllClllOOS

lhat have had fundlng commllmenUli 1s.sued arc 110 longer '"in revlew.~ At such tIme tlle

app!lc.nl may appcaI tlle AdmmlSlrator's dcciSloo or the Admmlstrator may COl1dUCl a

pG51 commltmenl audll. Allowmg the Admmlstralor 10 conduct Itcm 25 reviews long

after a funding commitmenl has been ISwed, leaves virtually all applu::atlons m a Slate of

uncertamty and poIcnliaHy subJccllo endless ll':vicw. The Commission estabhshcd a

• United Talmud"'.1 Ac>dcmy Onk<. I<:C 00-2. Released bnuory 7. 2000.
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mechanism for dealing with post commitment funding with the Commitment Adjustment

order, discussed below.

The Administrator was made aware of our duplkate applications. while

conducting its lIem 25 review only for Billed Entity oumber 197129. and chose n01to

link them at that time. By failing to ad during review. the Admini~tratur could not link

the two Billed Entity numbers under the United Talmudical Order, after a funding

commitment was issued. The Administrator improperly concluded that applications

funded under Billed Entity Number 126527 rctroadively failed the hem 25 review.

Because applications undcr BIlled Entity Number 126527 had been reviewed and

approved by the Administrator, the Administrator may not conduct an hem 25 revicw or

post hoc llOk funded applications with a failed review. In such cases, the Administrator

must conduct a post commitment audit of the funded applications rather than jomping to

the conclusion that "by dcfinition" those applications failed the hem 25 review.

An additional i~sue is that of timely processing of our appeals. Appeals for denial

of authoriz.ed signature were not processed for over two and half yean;, and then only

after we reminded the Administrator of their open status. The Dec 2000 appeal of

rejected Items under Billed Entity 197 I29, documents the di strict's abi lity to pay for the

non-discounted amount of the requests (Attachment 6). If the AdminiSlr~tor had

reviewed this information and acted within a reasonable time fmme, NPS wOl.lld have

awarded the requested services. and no approved funding wOl.lld have been rescinded.

Application number 200284 which failed the "Smear Test" was never reviewed

for Item 25 compliance. and simply denicd befon: data entry. We paId full price for all

services associated wilh this application while our application was awaiting data cntry



during the ensuing three )'e:trs; lack of budget was not an issue. This request was for

contmctcd voice services. This upplication should be reviewed und funded retroactively

for the requested amount of $135,300.

The Commiln~nlAdjustn~nt

Occasionally, an applicant is funded for discounts on scrvices that are not eligible

for E-Rate funding. With a confusing eligible services list und limited Ir~ining for the

temponlry employees charged with reviewing upplications, a certain number of ineligible

requests will be funded. In addition, thc funding of tclecommunications services is

limited to telCl::ommunications common carriers. Occasionally, telecommunications

services will be funded for non-common caniers.

On the other hand. the Administrator will often nOI di~over ineligible funding

before the service pmvidcr has been paid. With Ihe e:l:ception of Year One of the E·Rate

program, when improperly funded applicants were granted a waiver by the Commission,J

the Administrntor must reql.lest service providers to repay funds that have already been

disbursed for services rendered. Posl commitment audits have uncovered a number of

these sitl.lations. Both applicants and service providers are wary of the possibility that E

Rate discounts arc never gl.lur~nteed years after the work has been completed, suh

contractors paid. ta:l:es paid, and profits reported. Some service providers huve refused to

purticipate in the progr~m or have hcgun demanding clauses in contracts that applicams

will be held liahle if E-Rate discounls ure n:lrouctively denied. On September 30, 2003

BellSouth petitioned the Commission for assurance thai it would not be subject to

COMAD should it act as ''Good SumaritUn" for the state ofTennes5Ce.



The COMA]) Waiver Order. fCC 99-292. rewgnized the faclthatthi~ is an

exceedingly complex program where funding mistakes will happen. However. the

Commission acknowledged that applicams in Year One had nOI been put on notice. lhat

the Administrator would seck to re\:oup funds improperly dispersed: The waivers in this

instance were given to applicants who had violated competitive bidding rules, were

funded for ineligible service~. or were funded in violation of the Rules of Priority to name

hut a few. The Commission held that applicams and service providers should have been

given notIce that funding could be l'C!\Cinded. Consequently the following language W:1S

added in fine print to certification form~ in Year Two:

Applicants' receipt of funding commitments is contingent on their
compliance with all statutory. regulatory. and proccdurJI requirements
of the universal service mechanisms for schools and libraries. FCC
Fonn 471 Applieams who have re\:eived fl.lnding commitments
continue to be subject to audits and other reviews that Sill or the
Commission may undenake periodically to assure that funds have
hccn committed and are being used in accordance with all such
fCql.lircmcnts. If the SLD subsequently determines that its commitment
was erron(,."{)usly issoed either due to action or inaclion, including hut not
limited to that by Sill. the Applicant, or service provider, and that the
action or inaction was not in accordance with sl.lch fCquirements, SLD
may be required to cancelthesc funding commitments and seck repayment
of any funds disbursed not in accordance wilh such requirements. The
SLD, and other appropriate authorities (including bUI not limited to USAC
and the I'CC) may ponue enforeement actions and Olher means of
rcCOl.lrse to collect erroneously disbursed funds.
The timing of payment of invoices may also be affeeted by the
availability of funds based on the amount of funds collected from
contribuling telecommunications companies. l

While the new langl.lage was relatively broad in -scope. it provides specific

guidance for post commitment procedures. "Applicants who have received funding

commItments continue to be subject 10 audits and other reviews that SLD or the

'FC(;99·zn.,7,
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Commission may undertake periodically lO assure thm funds have been commilled and

are hoeing used in accordance with all such requirements."

Clearly. the intention here is to treat post-commitment reviews differently from

pre-commitment reviews. In the post commitment scenario. the Administrator must audit

the applicant or initiate some "other revicw" to determine if funds have been commillcd

in error. In our case. the Administrator relied on iL~ pre-commitment Item 25 review to

COMAD our funded applications rather than to audit or initiate "other reviews" of our

applications and did not consider information supplied in our appeal of Deccmber 2000.

The intent of additional COMAD restrictions on the Administrator should be sclf-

evident Applicants would not begin a project while a dis<:ounl application was under

review, as lhe applicant may have insufficicnt funds to complcte the project or engage the

services without financial assistance through the E-Rale discount mechanism. Ooce a

funding commitment has been issucd. applicanls can begin to obtain services with

assurance that the discounted portion will be paid. provided the services were eligible,

lelel:ommunieations services were provided by a common carrier. and the applicant did

nOi cngage in fraudulent or illegal practices to ()htain funding. The tcst for post

commitmenl COMAD should necessarily be very reslrictive on the Administrator, lest

the applicant community be subject to COMAD for any number of reasons years after

services were rendered and service providers paid.

Seeing the potential for disastcr with widespread demands for relurn of funds. the

Commission was very specific and limiting with instructions to the Administrator wilh ;ts

authorily 10 adjost funding commilmentS. According to the COMAD Ordcr,6 the

, FCC 99·292 fOOIllOle 19.
'FCC COMAD Order. FCC 9'!·Z9L Rck.>ed October 8. t999.

"



,

AdmmlSlmlOr IS limned to adJuSling fundmg cornmlllTl(nlS to: (I) apphcatlons seek.mg

dlJCOUnl$ for lI'!eliglble services;l and (2) applications sc:cking dlSOOtlnl$ for

tclllOOmmumeal'OI\S services to be pro~lCjed by non-Ickcommumeallons earners.' II was

not _sal')' for the Commll>SIOIl 10 lIldudc CO~1ADof oomrrutmcnts obwned through

fraud. as those: oomnutments should be ~voLed as a maller of enmlnal law.

Funding requests In question under this RajUCSl for Rcv,cw do IlOC meet these

limned IC$lS. "'Ille services we requested ....e~ clearly eligible and tcla;ommumeauOlls

SC'rv,ecs ....e~ provided by tclecommUnlCallons common camcl'li. Our appheauOlU .... ere

~vlewed by the Admlll,strlllor llIld properly funded. The Adminislrlllor was awa~ of

lhe,r c~lstence during its Itcm 25 review lIJ1d chose 10 fund them. The AdministrlltOT was

nOi nuthOnl.ed to COMAD these funding rcquests under the Commission's COMAD

Order.

Administrative "review" shoold not be hmited to linking fallcd Ilem 25 ReVIew

WIth funded applications. MRcvlew" In such cases eoold be in the fonn of 11 post·

commltmenl audit to dclCnmnc ..... helhcr dlscoonled services ....-ere ilIC1ually used

effoctlVely.

Conclusion

Norfolk Pubhc Schools 1"C1\CnlCS thai the E-Rale appheal'ons here under appral

....'ere rtaSOfI.ablc and for IIp\II0pllllle and ehglble services. Contl'1lctS ...·ere competitively

bid and PTO"ided excepuonal value for Norfolk. schools and the E·Ratc prognurt. We had

sufflCJCnl budget to pay nOi only OUT non-(liscounted share, blll also the full amount fot

Me f·w~",'·$lal~./DUIIBoilnJ "" UtI,,'uUlI s.,-fl'K~. CC Dockel No. 9f>.45. Itepon ..,.j Ordoer. 12
1'CC Red 8176. 9002 (1997). u ~1td b)' Ftohrol·$Iau }",,,, Board"" U"i""ruJ s.,-",..,~.CC Doclc1
No. 96-45. Emlum. FCC 97·157 (•• 1. June 4. 1997j.lI/fd U. pa". "'I'd in pa". ,.._rtdhi /" pa" s~b 110m

Tu.u ()Jfk~0{ "~/JII< U,/Iily CQf<"'~/'" FCC. 183 F.3d 393 (5th CiT. 1999) (U";".",,I Sm'b ()nJ~r).

"



telecommunications - as ",e d.id In lhe case of me reJCCtc:d appliClillon falhng the smear

Ie$t 11"5 fact was brought fOl'Ward dunng Ilem 25 review u well as ,n me appeals. but

Igr'IOfed by the AdnunJ51ntor.

We beheve In thIS appeaIlhat ",e documcnled InconSistent apphcauOII of pollCCS

and Inlerpelallon olOlmJl1lmon ~gulatlon 1lIc: Administrator IITII"opc,ty I,nked an

hem 25 reuew forane Billed Entity number to ~",ously funded rtqU\"SlS that were

appro"ed forehgJble liel"YlceI under another Billed Enllty number. 1lIc: AdffilmSlJaIor

was notified of 11 duplicate award and f"led to llCt at thaI lime to hnk the OIher requests.

NPS clearly had sufficient budget to suppan the requests; a fact documented HI

our appeal and the hem 25 worksheet provided 10 the Administrator dunng re'iew. This

fact was very clear for telecommunications expenses, whcn the district paid full co~t for

lhese ser'ices.

The AdmHlISl11ltor was delmqucnlln procc&Smg our appeals. The appeal daled

Dec 2000 was never processed. Our appeals regardHlg demal due 10 Slgn:uure problems

were: not acted upon until we remmded the AdrmmSlnlor over two years later. II has been

fl\lStratlng IMt docomentallon proVIded m appeals IS Ignored and drsm,ssed Mimmanly.

Repayment of over one mllhon dollars m YearThree fundmg Will produce a

if'I"e Iwds/'lip 01'1 the servk.e promierJ NPS sela:led to provide E·Rate dIScounted

servlCe$. It will al!lO damage the relationshIps "'-e ha"e de"e1oped ..,th our service

pro\lden over the yean. Fon:mg our servICe pl'O,iden to repay ~viousJy commilled

funds will al!lO di!lOOUragt: them from funner pan,c,pal,OIl In the E-Rate program. wuhout

assurance from applicants thallhey 1'.',11 be rep;lld should funding be retroacllvely

rc:'olced.

• 47 u,s,c. t 2.'i4(h)(I)(B).

"



The services were obtained through proper competitive bidding and complied

with all regulations and policies in effect at the time. There waS no allemptto defraud the

program or waste program resourees.

We ask thai the Commission reiterate the difference between pre and posl-

commitment reviews and reverse the Administrator's dedsion. We also ask that the

"Smear Test" applicalion be remanded to SLD for funher review.

In the alternative and in lhe public interesl. we ask that the Commission waive

COMAD in this instance as repayment of services rendered several years ago would

cause undue hardship on our service providers and there was no violation of specific

COMAD regulations.

Respectfully submilled this 31" day of October, 2003 .

Dennis FUlly. Sr. Coordinator
Information Division
Norfolk Public Schools
(757) 628-3450 (exl:3021). (757) 628-3852

J.1i, Kre'1i,g'~
Chief Informalion Officer
Norfolk Public Schools

CC: Greg Weisiger, VDOE
Congressman Ed Schrock
Congressman Robcn SCOlt

~~
Frederick Schmill
Chief Finance Officer
Norfolk Public Schools


