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REAL-WORLD “BASEBALL” ARBITRATION USES THE SIMULTANEOUS EXCHANGE OF 
OFFERS; SEQUENTIAL OFFERS WOULD IMPROPERLY DISTORT THE PROCESS - In “bascball” arb~tration. each party tenders a last, best offer, and the arbitrator 

must choose betwcen those offers 

o This form of arbitration is designed to force paities toward more 
reasonable positions - an objective that is subverted if one party must go 
Tii-st and the other inay oppoitunistically tailor its offer in response. 

i The Major League Baseball (“MLB”) salary arbitration rules and the guidance 
pi-ovided by the Anierican Arbitration Association (“AAA”) and Judicial 
Arbitration and Mediation Services, Inc. (“JAMS”) on final offer arbitration 
unifoi.mly call for a simultaneous exchange of offers. 

o The MLB Basic Agreement provides that “[tlhe Player and the Club shall 
exchange with each other in  advance of the hearing single salary figures 
for the coming season (which need not be figures offered during the prior 
negotiations).~~’ 
AAA’s Drufiiny Diypuze Resolution Clauses - A  Practical Guide provides 
tha t  “[elach parry shall subinit to the arbitrator and exchange wifh each 
other i n  advance of the hearing thelr last, best offers ”* 

o 

1 If [he Conimission anticipates using AAA arbitration procedures to 
resoli’e programming pricing issues, it  should be consistent and use 
all of the procedures anticipated by AAA. 

o The streamlined rules used by JAMS for baseball arbitration state “the 
Pal-tics slzall exchange and provide to the Case Manager written proposals 
for the amount of money damages they would offer or demand, as 
applicable.”’ 
There is no provision f o r  sequential offers and counter-offers in any of 
lhere authoritatiiie sources on “baseball” arbitration. 

o 

i The scholai-ly literature on this type of arbitration presumes a simultaneous 
exchange of offcrs.‘ 
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i If the Commission were to adopt a system based on sequential offers, i t  would 
change the parties' incentives and distort the ne2otiation and arbitration 
pi-ocesses 

o First. sequential offers would give cable operators greater incentive t o  
initiate arbitration in every case rather than reach a negotiated agreement. 

At a rmnimum, the cable operator gets a free look at News Corp 's 
last best offer without fear of losing programming. 

1 

o Second, sequential olfers would skew the results towards cable operators. 
Where neither paity k n o ~ ~ s  what the other is going to offer, both 
have the incentive to make the most reasonable offer possible - 
t h a t  is the underlying rationale for baseball arbitration. 
U'here the cable opei-atoi- knows what News Corp. has offered, i t  
will be able to act opportunistically by using News Corp.'s offer - 
rather than an independent assessment of fau market value - to 
deternune its own counter-offer. 

. 

o Result: more frequent regulatory intervention into commercial 
negotia~ions and increased transaction costs that ultimately will be passed 
on lo consumers 

> There IS no reason to place Yews Corp. at such a sharp disadvantage to incumbent 
cable operators 

o Once arbitration is initiated, any arguable leverage that News C o p  has 
gained over the cable operator by acquiring an interest in DIRECTV is 
nullified, as the relative contniercial position of the parties is irrelevant 
to the arbitrator's determination of a fair market value f o r  the 
program in ing. 
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( 5 )  Tiineiiihle oizd D m s i u n  Submission may be made at any 
lime between January 5 and January IS l n  the event the offer of the 
Club is  reduced on or subsequent to Januaiy 15, the Player's right to 
submit to arbitratioii Fhall be reinstated for a period of 7 days Arbi- 
tration hearings shall be held as soon as possible after submission 
aiid, to the extent pmcticable. shall be scheduled to be held from 
February 1 tu Febi-uary 20 The arbitration panel may render the 
d e c i w n  on the day 01 the hearing, and shall mdke every effort to d o  
50 no! kites than 24 hours follow in^ the close of the hearing The 
ai-hilration panel shall he limited to awarding only one or the other 
of the Iwo figures submitted These shall be no opinion There shall 
he no selcase of the arbitsation award by the arbitration panel except 
to the Club. the Player, the 4s soc i~ t ion  and the LRD The panel 
chair shall initiall! inform the Association and the LRD of the award 
only and 11ot liou. the panel members voted The panel chair shall 
disclose to the Association and the LRD the individual votes of the 
panel members on each March 15 following the Februaly hearings 
The panel chair bha l l  insert the figure awarded in paragraph 2 of the 
duplicate Unifosm Playei's Contracts delivered at the hearing and 
shall forhaid boll1 copiss to the Office of the C~~rnmissioner 

(Gj Form uf Si.ibnzisswn The Plaver and the Club shall 
exchanee with cach other in advance of [he hearing single salary fig- 
uses Tor the Lominz sca7on (which need 1101 be fieures offered dur- 
ing the prior neqotiations) and then shall submir such figures to the 
arbitration panel A t  the hearing, the Player and Club shall deliver to 
the arbitration panel a Uniform Player's Contract executed in dupli- 
cate, complete except for the &alary figure to be insened in para- 
graph 2 Upon whinisrion of the salary i s u e  to arbitration by either 
Player or Club, the Player shall be regarded as a signed Player 
(unless the Player uilhdrau's fi-om arbitration as provided in pasa- 
gsaph (4) above) 

(7 )  Seiecrion o,f",Arhirrorws The Association and the LRE shall 
annually select the arhiti-ators. In the event they are unable to agree 
by January I in any year, they jointly shall request that the .4meri- 
can Arbitration .4ssociation furnish them lists of prominent, profes- 
sional arbitrators Upon receipt of such lists. ihe arbitrators shall be 
selected by alternately striking names from the lists All cases shall 

16 



A A A  - Ar1)irration. Mediarlon and other t o m s  of Alternative Uispute Ke~olution (AUK)  rage I or LU 

pI a u k s  

Guides 
aro loco ls  

Fact Sheets 
s ta t0  Speci f ic  RI~ICS 

Ethics a n d  Standards 

T o ~ c :  01 I! i terest 

;it-h 

ClililPS 

Prln, 

Drafting Dispute Resolution Clauses - A Practical Guide 

In 1997, William K Slate 11, president of the American Arbitration Association, formed the "Draftin! 
Resolution Clauses" Committee under the guidance of the AARs general counsel Michael F Hoeli 
review the existing booklet and to determine whether improvements could be made The comrnitte 
consisting of James H Caiter of Sullivan 8 Cromwell, char, and members Winslow Christian, Da 
Freyer ot Skadden, Arps, Slate, Meagher 8 Flom, Richard K Jeydel, senior vice president, gener; 
and secretary 01 Kanematsu USA Inc , Charles B Molineaux of Wickwire Gavin and John H Wilk 
Donovan Leisure. Newton 8 Imine, contributed greatly to revising this booklet 

The booklet 1 6  intended to assist parties in drafting alternative dispute resolution (ADR) clauses \n 
in mind, and in addition to the suggested clauses, the committee compiled a checklist of consideri 
the draiter, as well as examples of supplemental language which go beyond the basic clauseS Us 
benefit from the commentary throughout the tevt which helps to identify points of interest Parties ' 
questions regarding dralling an AAA clause should contact their local AAA office 
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13. "Baseball" Arbitration 

"Easeball" arbitration E a methodology used in many dillerenl contexts in addition to baseball players' salary disputes. and IS particularly efl 
when parties haw a long term relationship The procedure involves each party submitting a number to the arbitratoris) and serving the nun  
or her adversary on Ihe understanding that, following a hearing. the arbilrator(s) will pick one of the submitted numbers, nothing else A ke) 
th's approach IS that there IS incentive lor a party lo submit a highly reasonable number, since this mcrea5es the likelihood that the arbitratc 
select that number In some instances. the process ot submitting the numbers moves the parties so close together that the dlspute is Settlt 
a 5earing Sample language providing lor "baseball" arbitration IS set forth below 

h t t u  /!wu u' adr orxiindex? 1 1su~JSPss1d=Ij727&JSPsrc=uuload\LIVESIT ... \clausebook htm 12/1/2005 



WI 
1 1 

P 

A 

2 P  

z 

J A M S  
S T R E A M L I N E D  
ARt3 IT RAT ION 

RULES S: 
P ROC E DU RE S 

Table of Contents 
Rule 1 Scope of Rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 2  
Rule 2. Party-Agreed Procedures ...................... ............ 2 
Rule 3. Amendment of Rules .................................................. 2 
Rule 4. Conflict wi th  Law . . . . . . . . . . . . . . .  .................... 2 
Rule 5 Commencing an Arbitration .... . . . . . . . . . . . . . . . . . . . . .  2 
Rule 6. Preliminary Conference . . . . . . . . . . . . . . . . . .  . .  ... 3 
Rule 7. Notice of Cla ims.  . .... . . . . . . .  . . . . . . . . .  3 
Rule 8 Interpretation of Rules and Jurisdiction Challenges . . . .  4 
Rule 9 Representation . . ....................... 4 
Rule 10 Withdrawal f rom Arbitration .............................. 4 

. . . . . . . . . . . . .  4 Rule 11 Ex Parte Communications ........ 
Rule 12. Arbitrator Selection and Replacement ............................ 

.................................. 5 Rule 13. Exchange of Informat ion ... 
Rule 14 Scheduling and Location of Hear ing.  . . . . . . . . .  ................ 6 
Rule 15. Pre-Hearing Submissions ..................... . 6  

. . . . . . . . . . . . . . . . .  i$ 
Rule 17 The Arbitration Hearing . . . . . . . . . . . . . .  . . . . . . . . . . .  6 

Rule 18. Waiver of Hearing ......... . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
..... .......... ...................... 8 Rule 19. The Award ..... 

Rule 20. Enforcement of the Award ............................................ 8 
Rule 21. Confidentiality and Privacy ................................................ 8 
Rule 22. Waiver . . . . . . .  ...................................... 
Rule 23. Settlement and Consent Award . . . . . . . . . . . . . . .  .............. 9 

. . . . . . . . . .  . . . . . . . . . . . . . . .  9 Rule 24. Sanctions . . . . . . . . .  
Rule 25. Disqualification of the Arbitrator as a Witness or Party 

and Exclusion of Liability . . . . . . . . . . . . . . . . . . . .  . . . .  9 
Rule 26 Fees . . . . .  . . .  . . . . . . . . . . . . . . . .  10 
Rule 27. Bracketed (or High-Low) Arbitration Option .................. 10 
Rule 28 Final Offer /or Baseball) Arbitration Option . . . . . . . . . . . . . . . . .  10 

Rule 16. Securing Witnesses and Documents 
for the Arbitration Hearing . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  



f o r  any act or omission in connection w i th  any 
Arbi t rat ion conducted under these Rules, 
including but not l imi ted t o  a recusal b y  the 
Arbitrator 

Rule 26. Fees 
( a )  Each Party shall pay its p r o ~ r a t a  share of 
JAMS fees and expenses as set for th  in  the 
JAMS fee schedule in effect at the t ime  o f  the 
commencement of the Arbitration. unless the 
Parties agree on a different allocation o f  fees 
and expenses JAMS agreement t o  render 
services is jointly with the Party and the 
attorney o r  other representative o f  the Party in  
the Arbitration 

'b) J A M S  requires that  the Parties deposit the 
fees a n d  expenses for  the Arbitration pr ior  t o  
the Hearing and may  preclude a Party that has 
failed t o  deposit its pro-rata or agreed-upon 
share o f  the fees and expenses f rom offering 
evidence of any affirmative claim at the Hear- 
ing J A M S  may waive the deposit requirement 
upon a showing of  good  cause 

jc)  The Parties are Io int ly and severally liable 
for the payment of the fees and expenses of 
JAMS In the event that  one Party has paid 
more than its share of the fees, the Arbitrator 
may award against any other Party any costs 
or fees that such Party owes w i th  respect to 
the Arbitration. 

id) JAMS may defer issuance o f  an Arbitration 
Award rendered by the Arbitrator if any and/or 
all outstanding invoices are no t  paid If JAMS 
declines t o  issue an Arbitration Award in 
accordance wi th  this Rule, i t  shall no t  be 
issued t o  any Party 

(e) Entities whose interests are not adverse 
wi th  respect t o  the issues in dispute shall be 
treated as a single Party for  purposes of 
JAMS' assessment of fees. JAMS shall deter- 
mine whether the interests between entities 
are adverse for purpose of fees, considering 
such factors as whether the entities are repre- 
sented b y  the same attorney and whether the 
entities are presenting jo int  or separate posi- 
t ions a t  the Arbitration. 

Rule 27. Bracketed (or High-Low) 
Arbitration Option 

(a) A t  any t ime  before the issuance of the 
Arbitration Award, the Parties may  agree, in 
writ ing, o n  m i n i m u m  and m a x i m u m  amounts 
of damages that m a y  be awarded o n  each 
claim or on all c la ims in the aggregate. The 
Parties shall prompt ly  notify the Case Man- 
ager, and provide to the Case Manager a copy 
of their wr i t ten agreement setting for th  the 
agreed-upon m a x i m u m  and m i n i m u m  
amounts 

(b )  The Case Manager shall not  i n fo rm the 
Arbitrator o f  the agreement t o  proceed wi th  
th is opt ion or o f  the agreed-upon minimum 
and max imum levels wi thout  the consent of 
the Parties 

(c)  The Arbitrator shall render the Award in 
accordance wi th  Rule 19. 

(d) In the event that  the Award of t h e  Arbitra- 
tor  is in between the agreed-upon m i n i m u m  
and max imum amounts, the Award shall 
become final as is. In the event that the Award 
is below the agreed-upon m i n i m u m  amount, 
the final Award issued shall be corrected t o  
reflect the agreed-upon m i n i m u m  amount.  In 
the event that the Award is above t h e  agreed- 
upon max imum amount,  the final Award 
issued shall be corrected to reflect the agreed- 
upon max imum amount  

Rule 28. Final Offer (or Baseball) 
Arbitration Option 

(a) Upon agreement o f  the Parties to use the 
opt ion set for th in this Rule, at least seven (71 
calendar days before the Arbitration Hearing. 
the Parties shall exchange and provide t o  the 
Case Manager wr i t ten proposals for the 
amount  o f  money damages they would offer 
or demand, as applicable, and that they be- 
l ieve t o  be appropriate based on the standard 
set forth in Rule 19 (b). The Case Manager 
shall prompt ly  provide a copy of the Parties' 
proposals t o  the Arbitrator, unless t h e  Parties 
agree that they should not be provided t o  the 
Arbitrator. At  any t ime  pr ior  t o  the close of the 
Arbitration Hearing. the Parties may  exchange 
revised wri t ten proposals or demands, which 



shall supersede all prior proposals The re- 

vised written proposals shall be provided t o  
the Case Manager w h o  shall prompt ly  provide 
them t o  the Arbitrator. unless the Parties agree 
otherwise 

ib) If the Arbitrator has been in formed o f  the 
written proposals, in  rendering the Award the 
Arbitrator shall choose between the Parties' 
last proposals, selecting the proposal that the 
Arbitrator f inds most  reasonable and appropri- 
ate in  l ight of the standard set for th in Rule 
19ibi. This provis ion modif ies Rule 19(f) in that 
no wr i t ten statement o f  reasons shall accom- 
pany the Award 

( c )  If the Arbitrator has not been informed of 
the wr i t ten proposals, the Arbitrator shall 
render the Award as if pursuant t o  Rule 19, 
except that the Award shall thereafter be 
corrected t o  conform to the closest of the last 
proposals, and the closest of the last proposals 
wi l l  become the Award. 

i d i  Other than as provided herein, the provi- 
sions of Rule 19 shall be applicable 

i 
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