Oppostfion of Business Ophons, Inc
LB Docker No (3-8

File No EB-002-TC-1514

NAL/Acer No 30033217002

FRN 0007179034

December 5, 2003

precisely the same 1ssue, or how the circumstances of Business Opuions’ errors differ from those
of other carners.

As a rcsult, the Commission’s proposed forferture 1s arbitrary and capricious under the
Administrative Procedure Act or APA.* As articulated by the Supreme Court, an “agency must
exanunc the refevant data and articulate a satisfactory explanation for its action including a
rational connection between the facts found and the chotce made. In reviewing that explanation,
we must consider whether the decision was based on a consideration of the relevant factors and
whether there has been a clear error of judgment.”™’ The “relevant factors™ here are set forth in
Section 503(b)(2)}D) of the Communications Act- “[1]n determimmng the amount of such a
forfeiture penalty, the Commission or its designee shall take into account the nature,
circumstances, extent and gravity ol the violation and, with respect to the violator, the degree of
culpability, any history of prior offenses, ability to pay and such other matters as justice may
require.”™ In view of these factors, an mcrease n the proposed forfeiture against Business
Options cannot reasonably be sustained.

First, there are numerous other decisions by the Commission where carriers were found

to have intentionally filed their Telecommunications Reporting Worksheets improperly (or failed

* See 5USC § 706 (2002)

¥ See Motor Vchicle Mfrs Assoc. v Statc Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)
(crtations ontted)

B See 47U S.C § 503(b)2)(D) (2002)
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to file cntirely), and did not pay into federal umiversal scrvice support mechamsms, yet the
proposed forfeitures against them were a small fraction of that proposed here.” [t 1s difficult to
imagme a distinction between the “nature and circumstances™ of Business Options’ failure to
properly report its revenues and pay into federal universal service mechamsms, and the farlure of
other carmiers to do precisely the same thing The Enforcement Bureau certainly has not
articulated such a distinction. Second, as for the “gravity of the violation,” other carriers owed
substantially more to federal universal scrvice support mechanisms than Business Options, but
the proposed forfeiture against these other carricrs was substantially less ™ Third, with respect to
the company itself, Business Options has routinely paid 1ts state uruversal service contributions,
but was unaware of the federal universal service program, and thus has had no other enforcement
actions taken against it for failure to pay into universal service funds.

in short, the Commission has established a basc forfeiture amount for fatlure {o pay into
federal universal service support mechanisms, and has set forth utterly no basis for departing

from 1t here

¥ See infra note 9

o See Intellicall a1 135409 3
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Conclusion
For the foregoing reasons, Business Options, Inc respectfully submits that the
Enforcement Bureau’s Mouion should be denied and an order should be 1ssued setting the
maximum potential forfeiture for any failure to contribute to universal service mechanisms at a
Base Forferture of $40,000 ($20,000 for each of two months of nonpayment), plus an Additional
Penalty 1n an amount that 1s approximately one half of the unpaid universal service contributions
[or two representative months.

Respectfully submutted,

e r it oz

Dana Frix

Kemal Hawa

Chadbourne & Parke LLP
1200 New Hampshire Ave NW
Washington, DC 20036

(202) 974-5600 (phone)

{202) 974-5602 (fax)

Counsel for Busmess Options, Inc.

Deecember 5, 2003
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In the Matter of ER Docket No.
03-85
BUSINESS OPTIONS, INC.
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Order to Show Cause and EB-02-TC-151
Notice of Opportunity

for Hearing
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Wednesday
November &5, 2003

The above-entitled matter came on for
pre-hearing, pursuant to notice, at 9:00 a.m.

BEFORE:

THE HONORABLE RICHARD L. SIPPLL
Chief Administrative Law Judge

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE , N W
(202) 234-4433 WASHINGTON, D C 20005-3701 www nealrgross com
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APPEARANCES.

ON BEHALF OF BUSINESS OPTIONS, TNC.

KEMATL, HAWA, ESQ.
DANA FRIX, ESQ.
of: Chadbourne & Parke, LLP
1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036
(202) 974-5645
(202} 974-5691

ON BEHALF OF THE FEDERAL COMMUNICATIONS CCOMMISSION:

JAMES W. SHOOK, ESQ.

TRENT HARKRADER, ESQ.
of . Enforcement Bureau

445 12'" Street, S.W.

Washington, D.C. 20554

(202) 418-1420
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P-R-0-C-E-E-D-I-N-G-8
9:02 a.m,.

CHIEF ALJ SIPPEL This is a pre-hearing
conference chat was set purely at the request of the
Enforcement Bureau by my order FCC 03M-43, released
October 25th, 2003.

And it's been a while since we've met on
this case, so I'm going to ask counsel, counsel for
BOIL, to reintroduce themselves again. This should be
Mr. Kemal Hawa and Mr. Dana Frix, 1s that correct?

MR. FRIX: That's correct, Your Honor.

MER. HAWA: Kemal.

CHIEF ALJ SIPPEL. I'm sorry. Say that
again, sir?

MR. HAWA- Kemal.

CHIEF ALJ SIPPEL: Kemal. ©Qkay. &and on
behalf cf the Bureau®

MR. SHOCK: James Shook and --

CHIEF ALJ SIPPEL- Okay. Mr. Shook, it's
your 1ssue.

MR. SHCOK: Thank you, Your Honor. Your
Honor, this concerns the memorandum opinion and order
that you issued August 20, 2003, FCC 03M-33., And in
particular, 1ssue (J). Issue (J) has a number of

matters more or less compbined in 1t, one of which

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE | N'W
(202) 234-4433 WASHINGTON, D C  20005-3701 www nealrgross com
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concerns Universal Service, one of which concerns
Telecommunications Relay Service, one of which
cecncerns the filing of forms 499,

There are proposed forfeiture limits set for
the failure to file the form 49%9, as well as a
proposed forfeiture 1limit for the failure to make
required contributions tc the Telecommunications Relay
Services Fund.

Conversely, there is no forfeiture amount
set with respect to any faillures to pay universal
service contributions in a timely fashion. And we
think that as a matter of practice, that it would be
best to establish an upper 1imit to what that
forfeiture liability could be.

And to that end, we believe the Glokecom,
Inc., notice of apparent liability for the forfeiture
and order that was released September 30, 2003 by the
Commission, that's FCC 03-231, a copy of which I can
give Your Honor today, if you wish --

CHIEF ALJ STIPPEL: I have it. I have it.
I have it and I've looked at it

MR. SHOOK- It sets forth the analysis and

provides a methodology for reaching the upper limit,
which we believe tc be appropriate for this situation.

CHIEF ALJ SIPPEL- Let me -- let me just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE N W
(202) 234-4433 WASHINGTON, DG 20005-3701 www nealrgross com
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ask a guestion or two. I want to -- first of all, I
want to pcint one thing out, and that isg my MO and O
that vyou're referring to, 03M-33, the language in
issue {J), as I'm sure the language in (G), {(H) and
(T}, wevre taken -- my recollection, were taken
verbatim from what was proposed to me in your motion.

MR. SHOCK: We recognize that, Your Honocr.

CHIEF ALJ SIPPEL: Yeah. This is nothing
that I constructed.

MR. SHOOK: Yes, sir.

CHTEF ALJ SIPPEL: So -- all right.
Secondly, is vyour position today that without this
modification, that there has been insufficient notice
given®?

MR. SHOQK: We believe that there's a
possibility that such an argument cculd be made.
Section 1.80(G) of the rules, which concerns notices
of opportunity for hearing, and 1is the hearing
counterpart to a notice of apparent liability, dces
not specify that the proposed forfeiture amount must
be set in the notice of opportunicy.

Conversely, if you look at the 1.80(F),

which is the notice of apparent liability portion, it
does reguire, among other things, that the proposed

forfeiture amount be sgset forth.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE N W
{202} 234-4433 WASHINGTON, DC 200053701 www nealrgross com
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Now Commission practice, with respect to
orders to show cause and hearing designation orders,
which also include notices of opportunity for hearing,
as a general proposition set forth with respect to
each potential forfeiture matter, what the upper limat
of the forfeiture should be.

So we think that in order to conform this
order, the order that I have referenced and that, as
you say, was based on something that the Bureau had
provided and you had taken essentially word for word,
should note an upper limit, a potential upper limit to
what the forfeiture should be. 2aAnd that's strictly
from a notice standpoint. It gives --

CHIEF ALJ SIPPEL: Yezh, go ahead.

MR. SHOOK: It just -- it gives everybody

concerned what the maximum potential forfeiture could

be. Necw that deesn't -- that deoesn't say that that's
what 1it's going to be. Tt is simply the maximum
potential.

CHIEF ALJ STPPEL: Well, that was going tc
be my next guestion But these limits are spelled --
I haven't parsed this thing through -- but these
limits
that you wish to insert and that you're asking for the

correction on, I take it, these limits are set out in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE | N'W
{202) 234-4433 WASHINGTON, D C  20005-3701 www nealrgross com




10

11

12

13

14

15

1ls

17

18

19

20

21

22

23

24

25

16

the rules on forfeitures. In other words --

MR. SHOOK. They're either set out in the
rules generally cr, in the case of universal service
contributicns, they're set out in the case law. And
particularly, the relevant case law, we believe, ig
the Globecom case.

CHIEF ALJ STPPEL: Which came -- what --
which came after -- September 30, was that --

MR. SHOOK: That's the release date of
Globecom, vyes, sir.

CHIEF ALJ SIPPEL: And --

MR. SHOOK: And it references --

CHIEF ALJ SIPPEL: My MO and O is what --
1s dated what?

MR. SHOOK- Your MO and QO is dated August
20.

CHIEF ALJ STPPEL: Okay. Sc it came cut
after. Aall right. Do you want to say anything more
before we hear from the other side?

MR. SHOCK: If Your Honor wishes, I could
provide summaries of variocus other cases that include
within them the  upper limit tc the proposed
forfeitures in hearing caseg, just to show Your Honor
that there is a series of cases that date back many

years where this 1is the general practice of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE , NW
(202) 234-4433 WASHINGTON, D C  20005-370" www nealrgross com
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Commission.

CHIEF ALJ SIPPEL: Qkay. Well, let me
see. Let me hold off on that for now.

Who wants to speak for BOI?

MR. HAWA: Kemal Hawa.

CHIEF ALJ SIPPEL: Sure.

MR. HAWA- Your Honor, use of the -- the
Enforcement Bureau seeking to use the Glcbecom NAL as
a precedent in this matter is inappropriate.

CHIEF ALJ SIPPEL: Let me just ask you a
question up front. Do you object?

MR. HAWA: Yes, we do.

CHIFEF ALJ STPPEL: 0kay. Aand you seek the

-- okay. So you're telling me Globecom is not -- your
position 1s it's not relevant or it's not -- well, go
ahead. You finish your -- I'm sorry. I interrupted

vou. Go ahead.

MR. HAWA: Notice would c¢learly be
insufficient, but more than that, I think it's
important to note what 1is going on here. The

enforcement bureau has fabricated this Globecom
precedent to accommodate its ongoing litigations,
including the Business Options litigation.

We don't have the luxury of doing that on

the Business Options side. I'd like to just go

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE , N W
(202) 234-4433 WASHINGTON, DG 20005-3701 www nealrgross com
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through some of the facts a bit and tell vyou about how
thig -- where the Globecom precedent last month, what
its genesis was.

When the Commission instituted the
litigation against Business Options, obvicusly one of
the 1ssues 1n the case, that was later expanded to be
explicit, was failure to pay universal service.

The potential forfeiture penalties in the
-- for failure to pay universal service were well
established in August in prior -- when the FCC filed
its meticon to enlarge.

The Commission has addressed the issue
five times, and each time, in each case, the
Commission set a base forfeiture amount of 20,000
dollars, and said you failed to file -- if you fail to
pay universal service, the forfeiture penalty is
20,000 dollars. And there was actually two cases in
which they doubled it because of the particularly
egregious nature. But the base forfeiture is 20,000.
Forty thousand 1s the most that's ever been impcsed.

When the motion to enlarge was filed,
Business Options didn't oppose it. We knew what the
maximum forfeiture permissible. We knew what
Commission precedent said on this point. We conveyed

that to the Enforcement Bureau. 0Our discussions were

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE , N W
(202} 234-4433 WASHINGTON, DC  20005-3701 www nealrgross com
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guite clear on this issue and specific.

I would go so far as to say that the
Enforcement Bureau recognized the wvalidity of our
argument at the time, and then a month later a notice
of apparent liabilaity is issued against Globecom,
potentially seeking to -- preoposing a forfeiture that
15 12 times what the forfeiture penalty -- the maximum
forfeiture penalty that existed previously.

Then, couple of weeks later, I get a phone
call. And big surprise, the Enforcement Bureau
informs wus that they want to use Glcbecom, the
precedent established -- rather, it is not a precedent
at all -- a case -- a notice of apparent liability
1ssued a month ago to increase tenfold or more the
maximum potential forfeiture in this case.

The use of Globecom NAL as a precedent 1is
1nappropriate for several reasons. First, it's not a
precedent at all. Tt's a notice of apparent
liapility. It hasn't been adjudicated. There's been
no determination that such a forfeiture penalty is
appropriate in this context. And it's not a final
crder.

gsecond, it would be an impermissible,
retroactive application of the Commission's

regulations There's a five prong test to determine

NEAL R. GROSS
COURT REPQRTERS AND TRANSCRIBERS
1323 RHODE 'SLAND AVE N'W
(202) 234-4433 WASHINGTON, DC  20005-3701 www nealrgross com
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whether an order -- and this is no order, thig 1s a
notice, an NAL -- of whether you can retroactively
apply subsequent Commission rulings to preexXisting
matters.

The Commission would fail each of the five
prongs. I den't know 1f you want me to go through
each of the five prongs right now or not. I'd be glad
to.

CHIEF ALJ SIPPEL: No, it's not really --
I don't think it's really necessary. I just want tc
get the -- you know. Go ahead. You keep going.

MR. HAWA: I'll -just close out with one
final ©point, i that this is not a modest
clarification of an existing issue in this case. This
15 a material enlargement of the issue of potential
liability that would properly have been the subject of
a motion to enlarge.

They filed a motion to enlarge. It did
not address this issue. We didn't oppose 1it. We
relied on the state c¢f the existing case law as
establishing the maximum forfeiture penalty. It

wasn't until last menth that the Commigsion came out

with this proposed new policy that seeks to increase
the forfeiture penalty tenfold.

CHIEF ALJ SIPPEL: Okay. TLet me ask this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE NW
(202) 234-4433 WASHINGTON D C  20005-3701 www nealrgross com
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gquestion. I don't know who is going to answer it
first, but does the -- was the state of the law with
respect to forfeiture amounts for failure to make the
universal service contribution, was it as stated by
Mr. Hawa, or is this -- 1in other words, was new law
created under the -- the Globecom apparently liability
issue?

MR. SHCOK- Ag Mr. Hawa indicated, there
have been a number of forfeiture proceedings with
respect to failures to make universal service
contributions, that have been released by the
Commission since 1998.

The first such order used a methodology of
20,000 dollars for the single failure to file a timely
universal service -- to make a timely universal
gervice payment. And 1n addition to the 20,000
dollars, tock one-half of what was due for that
particular bill and added it to the 20,000 dollars.

So the proposed forfeiture amount, and
then the ultimate forfeiture amount, because in that
particular case there was no reduction between the
notice of apparent liability, and the forfeiture order
was some figure higher than 20,000 decllars.

Subsequently, in orders that were issued

in 2000, the Commission used two failures to pay of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE , N W
{202) 234-4433 WASHINGTON, DG 20005-3701 www nealrgross com
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20,000 deollars each as the base forfeiture amount.
And then added to that, again, cne-half of the amount
that was due for the two bills that were not timely
paid. So that in the America's Telenetwork Corp.
situation, the forfeiture order, for which was
released December 5, 2000, FCC 00-423, the proposed,
or the forfeiture that was imposed in that case, was
154,000 dollars.

That included the 20,000 dollars for each
of two failures te pay in a timely manner. So that's
40,000 dollars, plus one-half cf the amcunts that were
billed toc America's Telenetwork Corporation, plus the
Commission increased the forfeiture in order to get to
154,000 dellars because of what was perceived to be
ABmerica's Telenetwork's egregicus behavior in this
situation.

So that when Globecom was 1issued in
September of 2003, yes, there was a policy change
announced by the Commission that certainly increased
what could -- or what the Commission believed should
be imposed as a forfeiture for failures to pay
universal service.

And in the case of Glcbecom, 1t was 12
bills that had not been paid in a timely manner, as

opposed to two, plus again ocne-half of what was owed,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE , N W
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and in the Globecom case, whatever that figure was.
It was, again, one-half of it was used and added to
the 240,000 dollars in order to get tc the proposed
forfeiture amount.

CHIEF ALJ SIPPEL Did I hear you right in
say1ng that Globeccm, then, that constituted what you
stated is a policy change --

MR. SHOOK: Yes. The Commission --

CHIEF ALJ SIPPEL: -- going from two to
127

MR. SHOCK: The Commission announced the
policy change 1in terms of how it was going to
determine what forfeitures should be for failures to
pay universal service.

CHIEF ALJ SIPPEL well, then, what I
would -- what obviously has happened here, then, is
that you got a policy change in September after an
issue was added i1n August. There's a change in

pclicy, and you want the issue to comport with the new

polaicy.

MR SHOCK: Yes, sir.

CHIEF ALJ SIPPEL Well, isn't that kind
of -- I mean, that's really kind of difficult on

opposing party, isn't it? I mean, supposing they

change 1t again? I mean, I could -- we could go

NEAL R. GROSS
COURT REPCRTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE | N W
(202) 234-4433 WASHINGTON, D C  20005-3701 www nealrgross com
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through this process all the way up to hearing date if
they keep changing policy. There has to be --

MR. SHOOK: I suppcse potentially that's
possible, but 1t would entaill us coming back in and
asking for, vyou know, the additional amount bhased on
the new Commission thinking.

CHIEF ALJ SIPPEL. Well, yeah, I know, but
this i1s an APA hearing. I mean, you know, I mean this
goes back to the basics of notice and falrness and
everything that was done back in 1942 or something by

this great commission and committee that put this APA

tcgether.

MR. FRIX: Your Honor, isn't it --

CHIEF ALJ SIPPEL: I'm sorry?

MR. FRIX- -- I have a comment.

CHIEF ALJ SIPPEL Yes. Well, I'm
obviously -- I'm concernsed about this. But let me
hear -- let me hear from you.

MR. FRIX: Your Honor, 1it's actually

slightly one level more insidicus than in fact what
we're discussing right now, we think.

The matter 1s -- the Globecom matter is
not only a new policy, clearly a new policy, that
would increase the penalty ten times or 12 times, 1t

has also not been tested as a matter of law at this

NEAL R. GROSS
COURT REPCRTERS AND TRANSCRIBERS
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point. I happen to know Globecom's counsel -- and Mr.
Hawa and I represented Globecom as a result of that
notice of apparent liability.

CHIEF ALJ SIPPEL: This isn't going to get
incestuous ¢r anything, is it?

MR. FRIX No, nothing like that, Your
Honor. And that issue of whether or not the FCC has
the legal authority to adopt that new policy in the
manner that it did has not yet been tested. And that
issue w1ll be tested as a matter of law.

This whole case, and this area of
enforcement., 1s a very awkward intersection of law and
policy. and I think 1t's -- I think it's our
perspective, as counsel for Business Options, that
perhaps the -- that as important as it is for the
Commission to adopt new policies, it needs to be
conducted -- it needs to be adopted in accordance with
law. And simply the changing winds of circumstance or
political pleasure as it may be don't justify changes
of law that have -- or prospective changes -- changes
in law that have retroactive effect.

The overall case here, I think, if I could
pull back for one second, is to give you what I think
is the apprepriate picture of the case from our

perspective, is that there 1s a case -- this case was

NEAL R. GROSS
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brocught as a result of slamming violations. aAnd
specifically, there's eight allegaticns cf customers
who were slammed.

'There are, I think it would be fair to
say, a hundred, 200 cases each year where the FCC has
issued orders fining a given carrier for a slam. 3o
there are maybe a hundred, maybe 50, maybe 200. I
haven't done the math to count them up, and I don't
mean to prejudice anycne, but in which the FCC has
1ssued more than eight noticeg against a carrier
saying that you've slammed. So 1t would have been
meore than eight adjudicated slams in a particular year
against any given carrier. ATT&T has hundreds.

CHIEF ALJ SIPPEL- Under different
designation orders or under --

MR FRIX: Under different designations or
some together, some different. But every week, the
Commissicn 1ssues ten, 20, 30 orders, saying that a
given carrier has slammed somebody.

In the case of Business Options, in the
case of AT&T, MCI and a hundred smaller carriers,
there's eight or more slams in a year adjudicated
against that carrier.

In the case of Business Options, there's

an allegation of eight slams. And by the way, the

NEAL R. GROSS
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punishment, with regard to those other cases, is
essentially something in the neighborheood of ten, 20,
50 dollars per case.

There was a -- the Commission has a policy
and a set of rules governing the penalty that applies.
And it 1s essentially give back the money you've
gained and 50 percent more. That's a dgross
oversimplification, but essentially that nature.

So for those 20 ¢r ten or 50 cases that
get adjudicated each week, the penalty 1is ten, 50, a
hundred dollars. In the case of Business Options, an
entirely different tactic is being applied, and it 1is
a enforcement mechanism that has the wvery clear
ability to cause the dissolution of a small family
business.

There's problems there that we have not
vet addressed. And the manner in which this case has
proceeded has not called for us to address that.
We're in the factual ingquiry part of the case.

And the question, a number of gquestions,
important guestions, arise as To what remedy lawfully
applies, even given, presuming, the Commission's case.
Those 1ssues will have to be dealt with, and they'll
have to be dealt with, presumably, after the hearing,

because the hearing will deal with the factual issues.
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But the point that I guess I'm trying to
get 1s that I think that Mr. Shook's request today is
really irrelevant to the proceeding at this point in
time. And there's no need fcor it to be considered by
Your Honor today or frankly any time in the near
future.

This 1s an i1ssue that I think that, as Mr.
Shook mentions, there is a gquestion of notice. There
1s some -- there is a legal question as toc whether
notice has been given I don't see any reason to
resolve that issue today or in the near future, until
such time as we've had a hearing in which the facts
are attested to.

The issue of notice, I don't see any
benefit necessarily to it being resolved today. 1In
addition, we are concerned as counsel to carriers in
this industry, that the Commission is seeking to have
this issue resolved.

and 1 presume, frankly, that Mr. Shook is
suggesting ultimately that motions be filed and this
issue be dealt with in a more formal manner, because
T would be surprised 1f 1t's his presumption that we
have enough evidence, information, before Your Honor
for you to make a decision right now. But if you were

to make a decision --
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CHIEF ALJ SIPPEL: I absorb things pretty
well, but this is getting to be a little bit --

MR. FRIX: It is -- it's quite complicated
as a matter of law 1s the issue, not factually.

CHIEF ALJ SIPPEL. I was just kidding. Go
anead.

MR. FRIX: But I think the pcint is that
there 1s -- the Commission 1is seeking -- the
Enforcement Bureau 1s seeking to use this case right
here as a mechanism to support the legal validity of
the Globecom notice of apparent liability, of the
Commission's actions in the Globecom notice of
apparent liabilaty.

But I think really what the Enforcement
Bureau 1s seeking to do 1s ancillary to this case
entirely. And T see it -- and 1t seems to me 1t's
1rrelevant to what 1s happening in this case at this
stage.

I think more tc the point, perhaps, the
case 1s proceeding. There frankly 1is wvery little
factual dispute between both gides at this point. And
resolution of this case seems possible, and it's
certainly scmething that we have been actively working
on, both sides, for a period of months.

S0 we were surprised to receive this
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regquest, this particular request. It seems to us
1irrelevant at this stage of the case. There's nothing
that 1s won or -- there's nothing that is lost in this
case 1f Your Honor was simply to deal with this issue
at a later time, 1n the event there is a hearing and
that we get to the issue cf what are the lawful
remedies for any behavior.

CEIEF ALJ SIPPEL: All right. Then is it
-- well, are you willing to go so far as to say Chat
if this case goeg down through litigation, that as far
as notice 1s concerned, that it would be appropriate
to set a penalty in line with Glokeccm deown the road?

MR. FRIX: Yes.

CHIEF ALJ SIPPEL: Wwithout this same --
without Mr. Shook's amendment? Do you understand my
question?

MR. FRIX. If this is --

CHIEF ALJ SIPPEL: Hypothetically, if this
case went down through the hearing process, okay? And
I had to make an initial decisicn bkased on the
evidence, and I decided on the evidence that were some
serious viclations here with respect to universal
gervice, and I use Globecom as authority for imposing
something te what Globecom did, what would be your

position then with respect to the notice that we're
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