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I Puisuanito Section T 301(a) of the Comnussion’s Rules, Richard B Smuth appeals the
decision of Admmustrative Law Judge Arthur I Stemberg ("ALT™) denying Mr Smith’s right to
partictpate as a party w the above-coptioned hearmg The ALTs deaision s sel forth n a
Memorandum Opimion and Order ("MHO&O 7y released December 8, 2003,

2 OnJuly 16, 2003, the Comnussion designated this procecding for hearing. As the
HDO makes clear, the mutial impetus for this proceeding was Mr Smith, who objected repeatedly
to applicatons filed by Wilhiam Zawila i connection wath a construction permit to build
Station KNGS(FM). Coalinga, Calilornia See. ¢ ¢ . HDO, FCC 03-158, at 3. 9-10 As
My Smuth repeatedly explamed m s objections, KNGS(FM). whosc permit currently specilics
Class B lacthities, precludes Mr Smith from improving his own Station KMAK(FM), Orange
Cove. Califorma !

3 While the KNGS(I"M) permut specities a 300-foot (91-meter) tower. and whtle
Mh. Zawila clumed (im o hicense application to cover that permit) that he had constructed such a
tower, that tower seemmgly disappeared betore FCC mvestigators arnived on the scene at
Mr Smith’s suggestion See HDO at147-13  The tield agent who 1nspected the site “found no
cvidence of concrete footings, guy anchors, or other evidence of a 91-meter tower,” FIDO at 13,
in diamatic distinction to Mr. Zawila’s ghb and unsupported claims that he really had buiit the
lower  This proceeding was mitiated to address the substantial and material questions which this
and similar circumstances rarsed relative to Mr Zawila’s honesty and candor

4 While Mr. Smith’s precipatory role was acknowledged in the HDO. the Comnussion

thd not expressly include or exclude him from participating as a party heremn. Accordingly,

' See. e £ M smih’s Informal Objection, {1led November 12, 1999 at -2, Mr Smuth’s Complaint. filed
December 5. 2000 at 1-2



Mre Snuth filed @ timely Petition for Leave (o Intervene pursuant to Section | 223 of the Rules 1t
15 the ALI's demial of that Petition which Mr Smuth here appeals.

5 According to the ALL Mr Smith did not demonstrate “that he would be aggrieved., that
s interests would be adversely affected, or that he would suffer a potential direct and substanual
wyury as @ result of the outcome of this proceedimg > MO&Q at g7 (emphasis i onginal)
Accordimy Lo the AL,

[t the worst case scenatio from Smuth’s perspective (1 e, a resolution of the KNGS 1ssues

in Zawila’s favor), Smith would be left in the exact same position he was 1n before this

case was designated for hearmg. namely, he would stll be precluded from improving his

lactlity due to the KNGS permit - Therefore, the outcome of this procecding will not

adversely impact or injure Smiuth’s interests any more than he has alieady been “mnjured ™
ld The ALY “analysis”, however. is tlawed because it assumes that Mr Zawila will prevail  But
U Mr Zawila doces mot prevairl. Mr Smith stands to benelit considerably. As the Comnussion has
rceently observed, a4 permitiee may not file a “vrossly defective and mcomplete [licensc]
application us @ mere placeholder and shift o the staft the fult burden of ensuring the techmeal
mtegnty and safety of [supposedly | constructed facilties  Acrco Broadeasting Corporation,
FCC 03-281, released November 19,2003 [n that case, the Comnussion concluded that a license
appltcant had constructed facilities fundamentally different from those authonized inits permit.
The Comnussion disnussed the bogus license application and cancelled the underlying permit

O llere, us the HDO makes clear, Mr. Zawila s in the same predicament as the permittee

in.derco Having fatled (apparently) to construct accordmg to the terms of his pernut, M Zawila

- . . 7
filed a license application, presumably attempting to keep his permit alive just a hittle longer = 1

" As indrcated i the /D0, the KNGS permit was originally granted in 1987, but was extended four times
and remstated twice before Mr. Zawila (iled s freense application i 1999 m order to avaid cancellation of
the permit pursuant to Sectton 73.3598(e)



the cvidence establishes that the claims m his license application weie indecd bogus, then that
apphcation will be dismissed and bus pernut cancelled or revoked

7 Thosc results would planly bencfit Mr Smith, as they would remove the impediment
to the imptovement of hus fucihtics which the KNGS Class B permut presents ' By focusing
exclusively on the possibility that Mr Zawila may prevail here, the ALI ignored the fact that
Mr Smith would benefit considerablv i Mr Zawila does not prevail here. Thus, contrary o the
ALY s view. Mr Sputh’s interests may be seriously und adversely affected through this
procecding 1leis therefore entitled to party status here to assure hun the opportunty to avord
these consequences

8. Indeed, demal of such status not only deprives Mr Smith of the ability to participate in
the full range of hearing processes. but i also precludes him from appealing rulings of the AL
which Mr Smuth believes to be incorrect and harmful. Similarly, he 1s precluded [rom seeking
review ol the /DO 's rejection of his argument that the KNGS{FM) authornization must be deemed

to have expired by operation of Scetion 312(g) ot the Act See HDO al 6-7

* That result could be reached 1 one ol a1 least two ways. Tiest. the Commussion could determine that

M1 Zawala fnled to complete construction of KNGS withimn the term of his construction permit, i which
event the permut must be deemed to have expited  Second, the Commussion could deternume that

My Zawila engaged i disqualifyig miviepresentation to the Commssion, 1in which case hus pernut would
be revohed  Lither way, the KNGS permit would be ¢limmarted

Y'Phere can be no doubt about the preclusive effect of the cutstanding KNGS Class B permit KMAK
operates on Channel 262, whicl s Tast adjacent to Channel 261, the channel specified m the KNGS permut,
and the two stations are so geographically proximate that KMAK 15 preseatly precluded even fiom
mereasmyg s power to full Class A status

" In pleadings betore the ALJ, the Buscau claimed that, because the caption of this proceeding does not
nclude any appheations relating directly 10 Station KNGS(FM), Mr. Smuth 1s precluded from assernng a
right 1o mtervene pursuant to Section | 223¢a) But that rule does not refer to “captioned” applications
Rather, t refers to “cases involving applications for . statton licenses™ The HD(s first sentence stales
uneguivocally that the Commussion “has before 1t for consideration the application] | tor license tor
statton] [ KNGS(FM)™ And the discussion in the 7IDO makes clear that an essential allegation concernime
the misconduct which is a focus of this proceeding 1s contamned 1n the KNGS license z-nppl?cntmn Clezu'ly,b
the instant case “involves™ the KNGS license application, and therefore Section 1 223(a) is apphicable here



9 The ALY also behttled Mt Smith’s assertion that he would assist in the deteymination
ol the 1ssues here  See MO&O at 8 But Mr Simith clearly has dircet, personal knowledge, borne
ol his own personal observation, concerning Mr Zawila’s failure to construct Station KNGS(FM).
Morcover, Mr Smith has demonstrated a greater inclination to rmse questions about Mr Zawila
and the legriimacy of his permit than has the Burcau here. From the limited discovery which the
Burcau has undertaken thus far, the Burcau appears inclined to focus 1ts altention on malters
relatig to Statton KKFO(AM) rather than KNGS or any ot the other FM stations here. Compare
Bureau Request for Admissions re KNGS (s1x pages n length) with Burcau Request for
Admussions re KKFO (263 pages n length) °

[0 'he dispatate treatment by the Burcau may anse from the Bureaw's apparent
perception that KKFO, a hicensed facility, is differently situated trom the I'M stations at 1ssue
here See, ¢ g, e at 13 (Bureau counsel refers to the KKFO(AM} hcense as possibly already
having been (orfeited under 47 U S C §312(g)) While the Bureau may set its own priorities
these matters, the fact s that the KNGS({FM) constiuction permuit 1s equatly subject to attack
ausmg from Mr Zawila’s failure to construet the station according to the terms of its permit 1ts
well-settled that a construction permit has a limite lomut, and that a tailure Lo construct within the
established time lmitt results 10 cancellation of the permt  Aerco, supra  Here, the 71D makes
abundantly clear that Mr Zawila did nef construct the facilities authorized for Station KNGS(T'M})

within the allotted time  And 1f that’s the casc. the permit must be cancelled  /of

*lhe ALJ suggests that Mr Snuth may provide information as a witness, presumably to be called by the
Burcau. AMfO& at 18 But since the commencement ot this hearing the Buieau has made no effort to
contact M Smith, to sohcit imformation o1 suggestions from him, or otherwise to acknowledge his
mvolvement and interest heremn The Bureau’s conduct thus far does not mdicate that the Bureau
contemplates any significant role for Mr- Smith in the hearing. the ALI's unfounded suggestion to the
conlrary notwithstanding



U

M. Mr. Smith’s promary miterest was and temains the cancellation of the KNGS permat,
and he 1s prepared o participate in the heaning to that end. He can be counted on to contribute
meanmgfully on this pomnt and to puisue the truth of this matter aggressively  The AL s casual
dismussal * of My Smuth’s ikely contibutions to this hearning cannot be sustained

12 Perhaps most importantly. rejection of Mr. Smuth’s request for party status sends an
extremely dangerous message to the public The Commission’s ability to regulate n the public
interest depends 1 large measure on the voluntary participation of the pubhc  Here. Mr Smith
has provided and wishes to continue to provide the Comnussion with prectsely that kind of active,
public mterest-based assistance The Comnussion’s //DO reflects that assistance  And vet, the
ALI would now slam the door in Mr Smuth’s face  What better way to discourage public
involvement n the licensig process? The ALJ™s exclusion of Mr Smith should be reversed, and

Mr Smuth should be accorded status as a party to this proceeding.

Resizjull_v submitted.
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Tol example, the AL asserted that Mr South s seeking to assent s own private interests, rather than the
public 1terest MO&O at §8. Winle 1t1s true that Mr. Snith hopes to benefit {from the outcome of this
proceeding, that does not foreclose his entitlement to party status here  The interest he 1s asserting
encompasses nor merely his own private, pecunmiary mterest, but also the mterest of the increased efficiency
of spectium use which would be achieved if Mr Zawila’s unbuilt station weie to be removed from the
Commission’s records, thus enabling other diligent broadeasters. including Mr Smuth, 1o inprove their
senvice to thewrespective audiences  -lrizona Mobile Telephone Co , 80 FCC2d 87 (Rev Bd 1980), cited
by the ALJ 1s notto the contrary - In that case. the Review Board detenmmed that creditors secking to
mtervene to protect therr private investment were not, under the facts of that case, entitled to mtervention
Mhat s a far ety fiom the instant situation
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