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JOINT REPLY COMMENTS
OF COX RADIO, INC.; CXR HOLDINGS, INC.;
AND DAVIS BROADCASTING INC., OF COLUMBUS

Cox Radio, Inc. and its wholly owned subsidiary, CXR Holdings, Inc, licensee of radio
Station WALR-FM, LaGrange, Georgia (collectively “Cox™), and Davis Broadcasting, Inc , of
Columbus, heensce of Station WKZJI(FM), Greenville, Georgra (“Davis Broadcasting™)
(coliccuvely “Petitioners™), by therr attorneys, hereby submit these Reply Comments pursuant to
the abave-captioned Notice of Proposed Rule Making ("Notice”) released by the Commission on
October 24, 2003." The Nonice secks comment on Petitioners” joint request, as set forth m their
Perion for Rule Making dated May 9, 2003 (“Peuition”), that the Commission amend Scction .
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' Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations. (LaGrange,
Greenville and Waverly Hall, Georgia), Notice of Proposed Rule Making, DA 03-3227, MB
Docket No 03-223, RM-10813 (rel Oct 24, 2003) (the “Notice™).
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75 202(b), the FM Tuble ol Allotments, by (a) deleting Channel 239C3 at Greenville, Georgia
and allotting Channel 239A to Waverly Hall, Georgia for use by Station WKZJ(FM) as Waverly
[all’s first Tocal service and (b) realloung Channel 281C1 from LaGrange, Georgia to
Greenville, Georgia for use by Station WALR-FM (collectively, the “Waverly Hall Proposal™)
On December 15, 2003, Cox and Davis timely filed comments supporting the Notice and
confirming their continuing interest in the Waverly Hall Proposat. Only one other party, Inlintty
Broadcasting Corporation (“Infimity™), filed comments m this proceeding.” In its comments,

Infinity states (hat 1t does not oppose the Waverly Hall Proposal.3 Nevertheless, 1n 1ts comments,

Infinity lalsely accuses Petitioners of bad faith in connection with this rulemaking.

Pursuant to a facilities modification agreement between Cox and Davis Broadcasting, on
May 9, 2003, Cox filed a petition for rulemaking requesting that the Commssion amend the FM
Tablc of Allotments by reallotting Channel 238C1 from Athens to Doraville, Georgia, as the
community’s first local transmission service at the existing transmitter site location for
WBTS(FM) and modifying WBTS(FM)’s authorization accordingly (the “*Doraville Proposal™) !
On the same day and pursuant to the same facilities modification agreement, Pctitioners filed the
petition for rulemaking proposing the Waverly Hall Proposal  Although the Waverly Hall

Proposal and the Doraville Proposal are part of the same agreement, these proposals are not

* Comments of [nfinity Broadcasting Corp , filed in MB Docket No. 03-223, RM-10813 on Dec
15,2003 (“Infinity Comments™).

* Id at 2 (“Infinity does not oppose the NPRM or Joint Petition’s proposals for WKZJ and
WALR").

' On September 5, 2003, lhe FCC releascd a Notice of Proposed Rule Making proposing the
Doraville Proposal Amendment of Section 73 202(b), Table of Allotments, FM Broadcast
Stations (Athens and Doraville, Georgia), Notice of Proposed Rule Making, MB Docket No. 03-
.] 90, RM-10738 (Sept 5,2003) On October 24, 2003, Cox timely filed comments confirming
Its continuing interest in the Doraviile Proposal



techmeally dependent on cach other for cffectuation under the FCC’s FM allotment policies.
Based on Petitioners” counsel’s understanding of FCC processing procedures and pursuant to the
informal advice of the FCC staff, Petitioners’ counsel therefore filed these proposals as separate
petitions for rulemaking due to their fack of technical dependence By filing the petitions
separately, Petitioners acted m good faith and had no tention of misleading or deceiving the
FCC staff  Infimity’s allegation that Petrtioners were attempting to do so is completely false. If,
as Infiiity afleges, Petitoners wanted to try “to hide the ball,” why would they have filed the two
petitions for rulemaking on the very same day rather than separating their filing dates by
months”? Infinity suggests the two proceedings be consolidated so that the Commussion can
consider the relevance of both requests logether Petitioners would have no objection to
consolidating the Doraville and Waverly Hall proceedings should the Bureau wish to do so In
doing so, Cox wishcs to emphasize that 1t desires to provide Doraville wath a [irst local service
whether or not the Waverly Hall proposal 1s adopted  Simularly, the Petitioners in this
procecding have stated their intention to serve Waverly Hall and Greenville respectively without

any conditions

Infinity’s allegations that the contractual arrangement between Petitioners somehow
contravenes the FCC s rules arc also meritless  Facihities modification agreements between
partics are commonplace in the context of FM allotment proposals, and the gencral practice is for
one party to offer consideration to the other party so that a preferential arrangement of allotments
can be achieved The FCC does not require the reporting or filing of facilitics modification

agreements for FM rulemaking proceedings nor does 1t regulate the amount of the consideration



except where a party 1s withdrawing an cxpression of interest.” No withdrawal is taking place
here Surely, Inflinity must know the foregoing to be true. Nonetheless, Infinity faults
Pettioners for not following rules that do not exist and cites rules, such as the “greenmail” rule,
that do not govern the case al hand Petitioners have acted and will continue to act 1in good faith
and 1n accordance with FCC's rules and policies. Infinity’s accusations therefore must be

disnmissed.

Infimty clearly states that 1t does not oppose the Waverly Hall Proposal but nevertheless
attempts to obstruct the provision of first local service to Waverly Hall by raising false
allegations regarding the good fuith of the Petitioners  As stated, Petitioners have acted and will
continue to act i good [aith and 1 accordance with the FCC’s rules and policies Trrespective of
the outcome of this Waverly Hall proceeding, Cox mtends to provide first local service to
Doraville should the Doraville Proposal be granted. In their comments filed in this proceeding,
Pctitioners statcd uncquivocally that they intend to provide a first local service to Waverly Hall

and mamtain local service to Greenville, and Petitioners hercby reaffirm their mterest.

" See Section | 420(;) of the Commission’s Rules.



THEREFORE, given that the Waverly Hall Proposal is unopposed, complies with the
FCC's rules and proposes a preferential arrangement of FM allotments, Petitioners respectfully
request that the Burcau disnuss Inlinity s allegations and promptly adopt the proposal as scrving
the public mterest
Respectfully Submitted,
COX RADIO, INC.

CXR HOLDINGS, INC.
DAVIS BROADCASTING, INC, OF

COLUMBUS
By KW’Z ]g&_a&
Kevin F Reed

Chrnistina H. Burrow
Nam E Kim

Their Atltorneys

DOW, LOHNES & ALBERTSON, PLLC
1200 New Hampshire Avenue, N W,
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Washington, D C. 20036-6802
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CERTIFICATE OF SERVICE

1, Constance A Randolph, a secrctary at Dow, Lohnes & Albertson, PLLC, hereby
certily that a tiue and correct copy of the foregomg “Jomnt Reply Comments of Cox Radio, Inc,
CXR Holdings, Inc und Davis Broadcasting, Inc ” was sent on this 30th day ol December, 2003,
via first-class United States mail, postage pre-paid, to the following:

Ernc L Bernthal, Esq * John A Karousos

Arthur S Landerholm, Esq Assistant Chief, Audio Division
Tonya Rutherford, Esq Media Burecau

Lathaim & Watkins LLP Federal Commurications Commission
555 11th Strect, NW 445 12th Street, SW

Suite 1000 Washington, D C 20554

Washington, DC 20004-1304
Consel for Infinity Broudcasting
Corporation

* Sharon P. McDonald

Media Bureau

Federal Commumications Commission
445 12th Street, SW

Washington, D C. 20554

* Denotes Hand Delivery
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