PROVISION

DESCRIPTION
(i) inadequate or insufficient; (ii) not in conformity with the
requirement of the Bankruptcy Code, any related rules or the terms set
forth herein; or (iii) contrary to the best interests of the Debtors and
their estates.

Break-Lip Fee
and
Expense
Reimbursement

In the event, among others set forth in the Purchase Agreement and as
set forth below, that the Bankruptcy Court enters an order approving
the Sale Transaction to a Successful Bidder other than Buyer, the
Debtors shall pay to Buyer (I) a break-up fee in the amount of $12.8
million (the “Break-Up Fee) and (ii) a reimbursement of Buyer’s
expenses in connection with the transaction contemplated in the
Purchase Agreement, not to exceed $5 million (the “Expense
Reimbursement”).

4.

In the event the Buyer terminates the Purchase Agreement

pursuant to Section 8.l(e) of the Purchase Agreement or elects not to close, in each case

because the condition set forth in Section 7.2(a) of the Purchase Agreement has not been
satisfied as a result of some reason other than a Sellers’ lntentional Breach, the Buyer
shall be entitled to immediate payment of the Expense Reimbursement (which Expense
Reimbursement shall not exceed $5 million).
5.

In the event of a Sale Delay that the Buyer does not agree to waive

or extend, the Debtors shall pay to the Buyer, within two (2) Business Days following the

Buyer’s termination of the Purchase Agreement pursuant to Section 8 . I(g) thereof, the
Break Up Fee and the Expense Reimbursement. In the event of any waiver of any default
in Exhibit J to the Purchase Agreement, the Break Up Fee and the Expense

Reimbursement, otherwise payable, shall by payable at such extended date if such
extended deadline has not been met and the Buyer terminales the Purchase Agreement as
a result thereof.

6.

The Debtors are authorized and empowered to pay the Break-Up

Fee and the Expense Reimbursement to the Buyer, as required under and pursuant to the
Purchase Agreement, without further order of the Court
7.

Pursuant to section 364(c)(1) of the Banlauptcy Code, the Break-

Up Fee and the Expense Reimbursement shall receive superpriority administrative claim

status and shall have priority over any and all administrative expenses of the kinds
specified in sections 503(b), 506(c), 507(a), or 507(b) of the Bankruptcy Code; provided,
however, that the Break Up Fee and Expense Reimbursement shall not prime the Liens
held by Sellers’ senior secured lenders and any such amounts payable shall be
subordinated to this carve out for professionals fees and fees under 28 U.S.C. 8 1930 as

provided in the Bankruptcy Court’s order authorizing Debtors to use cash collateral that
was entered in these cases
8.

The nghts of the Buyer to the Break-Up Fee and the Expense

Reimbursernenl and the superpriority administrative status of such claims shall all
survive rejection or breach of the Purchase Agreement, and shall be unaffected thereby.
9.

Followng the Sale Order Approval Date, and so long as the

Purchase Agreement has not been terminated in accordance with its terms, the Debtors
are directed not to enter or solicit a Competing Transaction as set forth in Section 6.17 of
the Purchase Agreement.
10.

Pursuant to Bankruptcy Rule 2002(a)(2), (a) the Sale Hearing shall

be held on February 17, 2004. before the Hon. Robert D. Drain, United States
Bankruptcy Judge, in Room 610 of the United States Bankruptcy Court for the Southern
District of New York, Alexander Hamilton Custom House, One Bowling Green, New

York, New York, 10004-1408 at 1O:OO a.m. (EST), and (b) objections to approval of the
relief requested in the Motion (other than the Preliminary Relief provided herein), If any,
shall be iii wnting, shall state the name of the objecting party, shall state with
particulanty the reasons and basis for the objection, and shall be filed with the Court and
served upon (i) the attorneys for the Debtors, Kirkland &Ellis LLP, Citigroup Center,
153 East 53rd Street, New York, New York 10022 (Attn: Matthew A. Cantor, Esq. and
Jonathan S. Henes, Esq.), (ii) the Office of the United States Trustee, 33 Whitehall Street,
21st Floor, New York, New York 1004 ( A m : Pamela J. Lustrin, Esq.), (iii) the attorneys
for the agent for the Debtors’ prepetition lenders, Paul, Hastings, Janofsky & Walker
LLP, 600 Peachtree Street, N E., 24th Floor, Atlanta, Georgia 30308 (Attn: Jesse Austin,

Ill, Esq ), (iv) the attorneys for the Creditors’ Committee, Akin Gump Strauss Hauer Feld

LLP, 590 Madison Avenue, New York, New York 10022 (Attn: Ira S. Dizengoff, Esq.),
and (v) the attorneys for the Buyer, Weil. Gotshal &Manges LLP, 767 Fifth Avenue,
New York, New York 10153 (Attn. Paul M. Basta, Esq.), so as to be actually received by
such persons no later than February 9,2004 at 4:OO p.m. (EST).
1 1.

Pursuant to Bankruptcy Rule 2002(1), the Debtors are authorized

to publish, at least seven (7) days prior to the Auction, Notice of the Auction and Sale
Approval Heanng. once, in the form annexed hereto as Exhibit 1, in each of the national
editions of The New York Times and The Wall Street Journal.
12.

Pursuant to Bankruptcy Rule 2002, wthin two (2) Business Days

following entry of the Bidding Procedures Orders, notice of the proposed Auction and the
Sale Approval Hearing in the form annexed hereto as Exhibit 1, shall be sent by first
class mail to (i) the United States Trustee, (ii) the attorneys for the agent for the Debtors’
prepetition lenders, (iii) the attorneys for the Creditors’ Committee, (IV) all nondebtor
contracting and lease parties listed on Schedules 4.20 and 4.21 of the Disclosure
Schedules, (v) all parties that provide telecommunications services to the Debtors
pursuant to a tariff, (vi) all parties who have made written expressions of interest in
acquiring the Sale Assets or the Business within two (2)months prior to the date of this
Bidding Procedures Order (vii) all appropriate federal, state and local taxing authontles,
(vlii) all known persons holding a lien on any of the Sale Assets, and (ix) all parties
havlng filed a notice of appearance in the Debtors’ chapter 11 cases pursuant to
Bankruptcy Rule 2002, shall constitute good and sufficient notice of the Sale Transaction,
Auction and Sale Hearing.

13.

Pursuant to Bankruptcy Rule 2002, notice of the proposed

assumption and assignment of the Assumed Contracts (the “Cure Procedures”), in the

form annexed hereto as Exhibit “2” which shall reflect the Cure Amounts that the
Debtors believe must be paid to cure all defaults under the Assumed Contracts, shall
constitute good and sufficient notice of the Debtors’ intent to assume and assign the
Assumed Contracts, and shall (i) be served, at Buyer’s direction, at least 20 days prior to
the hearing to confirm the Bankruptcy Plan, to all counterparties to the Assumed
Contracts or (ii) in the event of an Early Closing Notice, be served on all counterparties

to the Assumed Contracts within four (4) Business Days of such Early Closing Notice.
Buyer and the Debtors shall keep confidential the Executory Contracts as set forth in
Section 3.5(d) of the Purchase Agreement With respect to the Assumed Contracts,
Buyer shall cooperate with Sellers to provide adequate assurance of future performance
as required by section 365 of the Bankruptcy Code.
14

W ~ t hrespect to the proposed assumption and assignment of the

Assumed Contracts, Cure Amounts that must be paid to cure defaults under the Assumed
Contract shall be determined in accordance with the following procedures (the “Cure
Procedures”):

Procedure
Notice of
Assumption and
Assignment
Objection Deadline

Description
At least 20 days pnor to the hearing to confirm the Bankruptcy
Plan (or, in the event of an Early Closing Notice, within four
Business Days of such Early Closing Notice), the Debtors, or the
Debtors’ noticing agent, shall serve a copy of the Bidding
Procedures Order together with the Notice of the Debtors’ Intent to
Assume and Assign Executory Contracts and Unexpired Leases
(the “Contract Assignment Notice”), substantially in the form of
Exhibit 2 attached to the Bidding Procedures Order, by first class
mail to the Contract Parties notifying them of the Debtors’ intent
to assume and assign each agreement listed on Schedule (a) of the
Disclosure Schedules (as it may be modified by that time) and of

Procedure

4ssamption and
lssignmenf
7bjections

4ssuinption and
4 ssignmen t
7bjection Deadline

pailure to File
lssumption and
4ssignment
7bjection

Description
the Cure Amount determined by the Debtors for each such
Assumed Contract to be necessary for such assumption and
assignment on the Closing Date.
Any Contract Party seeking to (a) assert a Cure Amount based on
defaults, conditions or pecuniary losses under its Assumed
Contract (collectively, the “Cure Obligation”) different from that
set forth on any o f the Contract Assignment Notices or (b) object
to the potential assumption and assignment of its Assumed
Contract on any other grounds, shall be required to file and serve
an objection (an “Assumption and Assignment Objection”), in
writing, setting forth with specificity (i) any and all Cure
Obligations that fhe Contract Party asserts must be cured or
satisfied with respect to such Assumed Contract andor (ii) if the
objection to the potential assignment of such Assumed Contract is
based on adequate assurance issues, the information required
regarding the Buyer to satisfy the Contract Party’s adequate
assurance concerns.
To be considered a timely Assumption and Assignment Objection,
the Assumption and Assignment Objection must be filed with the
Court and a copy delivered to (I) the attorneys for the Debtors,
Kirkland & Ellis LLP, C i t i p u p Center, 153 East 53rdStreet. New
York, NY 10022-4611, Am: Michael J. Frishberg, Esq., (ii) the
Office of the United States Trustee, 33 Whitehall Street, 21st
Floor, New York, New York 1004 (Attn. Pamela I. Lustrin, Esq.),
(iii) the attorneys for the Prepetition Lenders, Paul, Hasting,
Janofsky t Walker LLP, 600 Peachtree Street, N.E., 24th Floor,
Atlanta, Georgia 30308 (Attn: Jesse Austin, 111, Esq.), (iv) lhe
attorneys for the statutory committee ofunsecured creditors, Akin
Gump Strauss Hauer Feld LLP, 590 Madison Avenue, New York,
New York 10022 (Attn: Ira S. Dizengoff, Esq.), (v) the attorneys
for the Buyer, Weil, Gotshal & Manges LLP, 767 Fifth Avenue,
New York, New York 10153 (Attn: Paul M. Basta, Esq.) and (vi)
any other party or partner set forth in the Contract Assignment
Nohce so as to be received no later than 15 days after service of
the Contract Assignment Nohce (the “Assumption and Assignment
Objection Deadline”).
Unless an Assumption and Assignment Objection is timely filed
and served by a Contract Party by the Assumption and Assignment
Objection Deadline, the assumption and assignment of the
applicable Assumed Contract at the Sale Approval Hearing may
occur without regard to any objection such party may have or any
provisions to the contrary in the applicable Assumed Contract.

Procedure
Waiver of
4ssrrmptiorr and
4ssignment
3bjection

Description
Contract Parties that fail to file and serve Assumption and
Assignment Objections as provided above shall be deemed to have
waived and released any &d all Cure Obligations and shall be
forever barred and estopped from asserting or claiming against the
Debtors, the Buyer or any other Successful Bidder of the relevant
contract or lease that any additional amounts are due or defaults
exist, or prohibitions or conditions to assignment exist or must be
satisfied, under such Assumed Contract for the period prior to the
closing date.

15.

The Debtors are hereby authorized to take any and all actions

necessary or appropriate to implement the Bidding Procedures and Cure Procedures.
Dated New York, New York
-7

2004

UNITED STATES BANKRUPTCY JUDGE

