
~~~~~~~~ 

Before the 

Federal Communications CommissioniAN 2 3 2004 
Washington, DC 20554 

I n  thc Matter oi‘ ) 
) 

Aiiicndnieiit ot Section 73 2U2(b) 
Tahlc ( 1 1  Allotments R M -  I0405 
FM Broadcast Startons ) RM- I0499 
(Crisfield. Maryland, Bel le  Haven, N;is~,iwadox, 

MB Docket KO 01-76 

) 
Exmore, and Poquoson. Virginia 1 

To Assistant Chiet. Audio Division 
Media Bureau 

MOTION TO STRIKE 

l’idcwatei- Cominuniciitions. LLC (“Tidewater”). by i t s  attoimeys hereby nioves the 

Assistant Chief, Audio Div is ion.  to strike and not consider the pleading denominated “Sur-Reply 

t o  Reply to Consolidatcd Response to Petitions for Reconsideration” f i led January 14, 2004, by 

Comrnonwcalth Broadcasting. L.L C and Sinclair Telecable, Inc dba Sinclair Communications 

(jointly iclcrrcd to herein as “Sinclaii.”). with rcspect to Tidewater’c petition for reconsider:ltion 

01 Ihe Report and Ordei. o t  [he Audio Division. Cri,\/rdd, Murylutid; R e l l ~  tluveiz, Crtpe Churle\ 

E\/noro. Nr~,\\riwridox. r u i r l  Poqiimmi, V / r , y / / i i ( ~ ,  DA 03-3980, released September 25. 2003 

(KCGO). In support of this motion, thc fol lowing i s  shown. 

Sinclair’s “Sur-Reply’’ is 
Unauthorized and May Not Be Considered 

1 Sur-Replies are appropriate only when the Commission grants leave to tile them 

Hci-c. Sinclatr did not even i-equest leave to tile i t s  pleading. I n  most cdseb, the 



Commission has I-eluscd to ;Iccepi such pleadings.’ iind ;11inost always when leave was 

I-eqticsted Thus, to the extent necessai y .  Tidewaiei- requests leave to accept this motion. 

Sincliiii c1;iiins t1i;Li thc Coinmibbion should consider i t s  pleading pursuani to i t s  

discretion under Section I 31S(tl) ot the Rules Sincl;iir claims that i t  I S  a d d r e ~ n g  “new 

matters” raised by Tidewater i n  its Reply Sinclair is mistaken. I t  was Sinclair that raised 

the rnallcrs to which Tidcwatei- properly replied. Sinclair at paragraph 10 of 11s Response 

opciicd the dooi~ t o  Tidew:itci’s reply: “And, even i f  applicable to an a l l o c ~ l t i o n ~  isbuc ot 

thib niitt i ic, Scction 73 3 I ?(a) expiessly mandates the use of the USCS 01’ other 

- qovernrnental inaps, “whichever i s  latest” [emphasis i n  original] ” 

An Inexact Method Was Used to Determine 
the Coordinates of Sinclair’s Site 

Sii iclair niisses the most impoiu i i t  point of Tidewater’s Reply The use ol‘the map on 

lhc uiiotl’icidl inici~i ici  wct)bite. iiiaiead 0 1  a n  ot t ic ia l  govemmenr map. t o  plor Si i ic la i i - ‘s  s i te 

rcsultcd in ,in cri-oneous tinding Tidewatel- showed [hat a poi’tion ot the Kd;O \+<;is biiacd o r  ;in 

en-or in  Iact Ar K&O paragraph 7, i t  was determined that the transmitter site is on “dry land,” by 

“using det;iiled maps and other relevant miiterial from the United States Geological Survey 

(USGS) internei si te (www us:> gov) Thcse inilierialb include a topogi-aphic i m p  and d 

niivigation;il photo ot the areii design;ired 3s Sincldir’s transmitter si te at lel’erence cooi.dinates 

01. 37-12-30 North Latltude and 76-25-05 West Longitude [fooinoie omitted] They clearly show 

that the reference site i s  on dry land ” Tidewater has consistently argued that Section 73.312 ot 

the Commission’s rules i-equire the use of 7 5 minute USGS topographic maps i n  locating 

ti~;Lribmillci sites 



But. Tidewatei-showed that the decision in the K&O was not based on the ex‘imination 01 

CJSCS oi other governmental maps. Tidewatei- attached as Exhibit  A a copy o f  documents 

providcd hy the Commission in i-esponse to Tidewaicr’s Freedom 01 Infomat ion Act I-equest 1.01. 

Ihc miirerials thc Audio Division i-eviewed i n  making i t s  determination that Sincl;iir’s site was on 

di~y land Those inaicrials arc copies of maps printed from a conlmcrcial website. mqtech corn-- 

not goveiminental maps Tidewater attached as Exhibit  B and Exhibit  C to i ts  Reply rhe 

dcclarations of two experlr i n  mapping Sinclaii. complains that Tidewatcr should h:ive 

suhmitted i t s  evidence pi.eviousIy--at “the very least 

iil the end ot the pleading cycle ” 

i t  11s Petition for Reconsideration and no[ 

The short answer i s  that Tidewater couldn’t submit the information LiniiI aftei the 

dcodline tor submitring petition, toi- reconsideration had elapsed Atter the R&O wa5 i-elea5ed. 

Tidewater’s counsel elcctronically submitted a Freedom of Intormation Act Request seeking 

copies of marerials and requeakd expedited considerarion in  light of the upcoming deadline Coi- 

petitions tor reconsideration Thai deadline was November 17. 2003 The FCC’s letter’ 

pioviding the maps i s  d a ~ e d  November 19, 2UU3-too late to include within the petition The 

dcclarntions suhmitted with Tidewatci-’s icply wcie iiol necesa‘ri-y until Tidenatei- ire\ i e ~ i c d  rhc 

FCC’s response Io Tidewater’s FOlA request. But ,  in light of Sinclair’s direct comments 011 [he 

map issue, Tidewatcr’s rcply was appropriate and required. 

Sinclair argues thai the unofficial maps relied upon by the FCC are USCS maps, “mercly 

distiibuicd online by suck pinbare enririeb ab the Online inap sire, Maptech - and mnde accessible 

r o  thc  public by. i/rrc,rul/u, rl l ink liom ihe USGS websire.” The pi-oblem that afists trOm using 



unollicial elecli.onic maps i s  that [he Commission cannot know how the unofficial website 

developed the program to calculate the plotting ot coordinates The official map shows the 

coordindtes as k i n g  of lhore The tinotficial map shows the coordinates ;I\ k i n :  nn dry land 

but there i s  no explanation f’or why lhere i s  ii discrepancy Tidewater has consistently nrgucd 

these otl’icial maps are thc only maps on which the FCC can rely in plotting transmitter sites 

And. uh i le  Sinclair i iccum Tidewalcr ol’atteinpliiig to “create a fog that obscuics 

Ict LIS 1101 I’urgct that i t  i s  Sinclair’s luck of~i t tenr ion i n  specifying ;in offshore tr:insmiuei ~ i t e  that 

cIearcd \hi., pi-oblcm in the til-rt p l x c  Sinc la i i  has provided no ebidencc to rehur Tic lewd~ei ‘s  

evidence that Sinclaii-’s I-cfcrence site, when plotted on a papei- USGS map, i s  offshore 

the truth,” 

Sinclair’s submission of a portion ot  an agreement with USGS map distributors proves 

nothing about the accuracy of using online versions of  maps versus paper maps as required by 

Section 73.312 01 lhc Rules. Nothing in the agreement prevents the vendor t rom enhancing lhe 

m,ip tu1 eleLLi-uilic distiibutiuil L , i ~ i i  i n  Ezhibit 1 1 0  Sincldi i -  5 Sui-Rcply ( C’I i t ~ i i ; ~  I U I  Lisiiiig 

oii ‘View USGS Maps and Images Online ”’), i t  i s  stated that “data available for online viewing 

must represent ;I substantial propoi.rion o f  the actual available coverage of the featured USGS 

dataset(s) ” This lends to the conclusion lhat some editing may be peimitted in  the online 

versions 01 lhc maps or in  plotting the inletsection of coordinates Where there 1 5  i~ discrepancy, 

as there i s  in this casc, rhc official goveimment paper map must take precedence over the 

unotficial commercial map even 1 1  i t  ivcre derived from a USGS map in the f i rst  instance 

Otherwise how can the FCC determine that the information provided by the unofficial 

commei-cia1 company IS accurate’? To uphold the Bureau’s ruling in this case the FCC must frnd 

l h a l  thc coniincrciid, unotltclal version of the map IS somehow morc accurate than the official 
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government \wsion Yet, there i s  no evidence in the i-ecord to suggest that the unotl'icial version 

o f  the map i s  somehorn, 1noi.e accuraLe On the contrary, II i s  clear that Section 73 3 12(a) of thc 

Rules i'cquires the use ot ii 7 5 minute USGS map to locate sites Using such ii map results ~n :I 

finding that ihe site i s  ovei water L I ~  depicted on that [nap, and a determination rhai Sinclair's 

counteiproposal was not technically con-ect and substantially complete on the date i t  was filed 

In  Iighi 0 1  Sincl;lii'a discushion 01 [he electi.onic maps i n  i t s  'Kehpoiisc, I L  II<I\ 

appropri;itc lor  Tidewater LO rcply to the ai.gurnent Sinclair's "Sur-Reply" i s  unauthuiiicd 'ind 

i i 5  ~UCII may not be considered I t  should be sti-icken from this docket 

Rcspcctttilly submitted, 

Smithwick bi Belendiuk, P.C. 
5078 Wisconsin Avenue. N W 
Sulrc 301 
WLishinpn. DC 20016 
202-363-4560 

January 23. 2004 



CERTIFICATE OF SERVICE 

I ,  SheiTy L Schunemann, hercby cerlify tha t  copies of the foi-egoinp Motion IO 

Suihz ~ c i c  rhib 21th da) ut Januai -y ,  1-004, sent v ia  Fii.bl Class Mail, postdge pie-paid (01. 

by hand delivei-y, i f  b o  indicated). to thc followin_e. 

R Baithen Corman, Esq * 
Media Bureau 
Fedcral Communications Commission 
445 Street, S.W. 
Washington, D C. 20554 

Houard M Weiss. E?y 
Fletcher, Heald & Hildreth, P. L C 
I300 North 17'h Street 
I I"' Flooi. 
Arlingion. V A  22209 

*Hand-del I ver-ed 
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