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SUMMARY 

In April 2002, SES AMERlCOM proposed to provide satellite capacity 

lor DBS servicc 10 U.S. customers from a ncw satellite located four and one-halrdegrecs 

away from existing U S DBS satellites Sincc then, EchoStar and others have made 

siinilar proposals In response to Lhcsc proposals, DIRECTV filed a Petition for 

Rulemaking with the Conimission, requesting the Commission to adopt rules regulating 

the spacing and operational parameters of DBS satellites serving the United States 

DIRECTV argiies that a rulcmakiiig is needed ilthere is to be any change to the 

Commission’s longstanding inine-degree spacing “policy ” 

OIRECTV ignores the fact that the DBS frequency bands at issue arc 

internationally-planned bands. Thc ITU, with full U S participation, developed and 

implemented a detailed rcgulatory framework governing these bands, giving all 

Administrations rights and obligations with respect to their worldwide use The 

Commission has fully incorporated these intemauonal rules and procedures into its own 

rules for the DBS service, and has consistently followed these rules in licensing U.S. 

DBS satcllitcs. 

Within this 1TU and Conimission framework, there IS no nine-degree 

“policy ” While each Administration i s  asslgned BSS channels at specific orbital 

locations, the ITU rules contain procedures Tor modlfymg these “Plan” assignments, and 

(UJ eiilt‘riiig new assigiimen~s inLo the Plans, including at reduced orbital spacing. These 

procediircs provide a mechanism for triggering coordination with potentially-affected 

systems, and a proccss for carrying out required coordinations Some of the proposcd 



new satellites, including SES AMERICOM’s, are already the subject of international 

coordinations in which thc Coinniission i s  participating. 

The ITU criteria and coordination procedures for DBS systems ~ already 

incorporaled in the Comniissioii Rulcs ~ should continue to be used to address the 

technical feasibility of, and to implcmciit, reduced spacing The Commission has held 

that thcsc procedures ensure adequale protection of existing systems, while permitting 

new entry 

From the technical pcrspcctive, reduced orbital spacing is feasible in many 

circumstaiices. In coordination, a variety of techniques can be used to permit operation 

of the new satellite while providing adequate protection to existing systems Importantly, 

howcvcr, thc Coinniission and ITU rules and procedures treat such issues on a case-by- 

case basis. and specify inter-system coordination to resolve technical issues. The 

situation at each orbital location is soniewhat different, and these differences should be 

iaken into account For this rcason, satellite parameters and protection criteria should not 

be prcscribcd i n  the Commission rulcs This would constrain coordination, and preclude 

creative solutions that could lead to more efficient use of the spectrum. 

Thereforc. SES AMERICOM urges the Commission not to commence an 

unnecessary ruleinaking, as proposed by DIRECTV Pul simply, no rule changes are 

needed eithcr to accommodate new DBS systems or protect existing ones. As i s  currently 

the casc, the Commission should einploy the rules and procedures already laid down by 

the [TU for the subject liequency bands. 
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COMMENTS OF SES AMERICOM, INC. 

SES AMERICOM, lnc. (“SES AMERICOM ”), by its attorneys, hereby 

submits thcsc commcnts in  rcsponse lo (he Coinmission’s Public Notice (the “Public 

Nolicc”) seeking commen~ on proposals to permlt reduced orbital spacings between U.S. 

direcl bi-oadcast satellilc service (“DBS”) satellites The Public Notice states that several 

See Public Nolice, Rcport No SPB-196, December 16, 2003 (the “Public Nocice”) I 



parties have asked the Cornmission lo considcr various proposals to allow DBS operators 

to probide service in the United States from orbital locations at less than the nine-degree 

spacing of currently-operating U S DBS satellites, and the International Bureau seeks 

coininent on Ihc technical feasibility orthese proposals.2 

1. INTRODUCTION 

The first of thc proposals cited by thc Commission is SES AMERICOM’s 

own peiilion, tilcd April 25,2002 (the “SES AMERICOM Petition”), requesting a 

declaralory ruling that i t  is i n  the public interest for SES AMERlCOM to offer satellite 

capacily to third parties thal will provide direct-to-home services to consumers in the 

Unitcd States and certain British Overseas Territories in the Caribbean.’ SES 

AMERICOM will offer this capacity on a satellite licensed by the Government of 

Gihraltar at 105.5” West Longitude (“W L ”), pursuant to an Internalional 

TeIecommunica1ion Union (“ITU”) tiling for a satcllite at that  location madc by the 

ltl at I ,  3 These proposals all involve satellites using the 12.2-12.7 GHz downlink 
frequencies and 17 3-17 8 C H L  feeder link frequencies, which have been allocated 
and are currently used in Inrernational Telecommunication Union Region 2 (including 
Lhc Unilcd Stales) for thc “broadcasting-satelli~e service” (“BSS”), the terminology 
uscd by thc ITU and inlcrnationally lo  describe what is referred to as DBS in the 
United Stales 

See SES AMERICOM, Inc., Petition Tor Declaratory Ruling To Serve the U.S. 
Marker Using BSS Spectrum from thc 105.5” W L Orbital Locatlon, SAT-PDR- 
20020425-0007 I ,  April 25, 2002 (the “SES AMERICOM Petitlon”). As described 
in ils Pelillon, SES AMERICOM proposes to provide a platform ~ to be known as 
“AMERICOMZHorne” - -  for others to offer a broad range of innovative services to 
consumers in the United States and certain British Overseas Territories in the 
Caribbcan. SES AMERICOM, while providing DBS transponder capacity to third 
partics, will not itselfoffer any retail or consumer services. See SES AMERTCOM 
Petition at 2, 5 

2 



Goveriinient ofthc United Kingdom on behalf of the Government of Gibraltar The 

satcllite w i l l  be located four and one-halfdegrces from eachoftwo U.S. DBS orbital 

locations ~ 101’ W.L. and 110” W L The SES AMERICOM Petition was placed on 

Public Notice on May 17, 2002,5 and the pleading cycle on the Petition was completed in 

J u l y  2002 Coordination between the United Kingdom and the United States concerning 

operation of thc satellite i n  the 105 5“ W.L. orbital location is ongoing 

More recently, in June 2003, EchoStar Satellite Corporation (“EchoStar”) 

filcd thrce applications for DBS satcllites at reduced orbital spacings (the “Echostar 

Applications”) ’ As in the case of the SES AMERICOM satellite, the satellites proposed 

- 

The satellite corresponds Lo ITU filing USAT-SI (filed July 27, 2001). See also 
IJSAT-SI MOD-A (filed June 13,2002); SES AMERICOM Petition at 4, 19-21; SES 
AMERICOM Consolidatcd Reply, SAT-PDR-20020425-00071, July 3, 2002 (“SES 
AMERICOM Consolidated Reply”), at 11, n.36 

See Public Nolice, Report No SAT-001 10, May 17, 2002 

Thc vast majority ofparties commenting on the SES AMERICOM Petition supported 
SES AMERICOM’s proposal to offer DBS capacity from 105.5” W L., noting that 
such service could proinole competition and lcad to new kinds of services in the U.S. 
DBS market. Thc incunibeill DBS providers, however, argued that the proposed 
satellite could cause IiarmTul interference to their current and future operations. SES 
AMERICOM acknowlcdged that intcrrerence concerns must be fully addressed, but 
noted (hat these lnterferencc claims werc being made prior to any technical 
discussions or detailed studies, and that, under ITU rules, such issues should be dealt 
with in international coordiiiarioii See SES AMERTCOM Consolidated Reply at 2-5 

See EchoStar Satellite Corporation, Application for Authority to Construct, Launch 
and Operatc a Direct Broadcast Satellite i n  the 12.2-12.7 GHz and 17.3-17.8 CHr 
Frequency Bands at the 123 5” W L. Orbital Location, SAT-LOA-20030606-00107, 
June 6, 2003 (the “EchoSIar 123.5” W L Application”); EchoStar Satellite 
Corporatioil, A p p l ~ c a t ~ o i ~  for AuLhority to Construct, Launch and Operate a Direct 
Broadcast Satellite in the I2 2-12.7 GHz and 17 3-17.8 GHz Frequency Bands at the 
96.5” W L. Orbital Location, SAT-LOA-20030605-00109, June 5,2003 (the 
“EchoSlar 96.5” W.L. Applica~ion”), EchoStar Satellite Corporation, Application for 
Authority lo Construct, Launch and Opcratc a Direct Broadcast Satellite in the 12 2- 
I2 7 GHz and 17 3-1 7.8 CHz Frequency Bands at the 86.5” W L. Orbital Location, 

1 

’ 
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by EchoStar would also be located four-and-one-half degrees away from current U.S. 

orl)ilal locatioiis. EchoStar seeks a U.S license for these satellites, and has requested the 

Conimission to make, on behalf of EchoStar, the ITU filings necessary to support these 

satellilcs. Tlicse applicalions liavc i iol  yet been accepted for filing by the Commis~ion .~  

‘1.0 SES AMERICOM’s knowlcdge, the comcsponding ITU filings have not yet been 

made, and coordination efforts have not comrncnced. 

I n  response to these proposals, DIRECTV Enterprises, LLC 

(“DIRECTV”) filed, on September 5, 2003, a petition (the “DIRECTV Petition”) for a 

ruleinaking on the feasibility o f  reduced orbital spacing, citing the proposals of SES 

AMERICOM, EchoSlar, and olhcrs ‘’ DIRECTV states that i t  has no categorical 

ObJeCtlOfl to consideration o f  DBS satellites at reduced orbital spacing, but argues that 

a n y  such decision musl bc made at the domestlc level and supported by a comprehensive 

Icciiiiical rccord ’(’ 

SAT-LOA-20030609-001 13, June 9, 2003 (the “EchoStar 86.5” W.L Application”) 
(col lecttvely, the “EchoStar Applications”). 

SES AMERICOM assumes that coinmcnts on the three EchoStar applications will be 
sought by the Commission when they are accepted for filing. In the instant 
comments, SES AMERlCOM addresses only general regulatory and technical 
consideralions related to reduced orbital spacing. SES AMERICOM does not 
comment on the specific regulatory and technical issues that may be raised by each of 
EchoStar’s three applications, but reserves the right lo  do so in the pleading cycles for 
each o r  those applicalions 

Petilion of DIRECTV Entcrprises, LLC For a Rulemaking on thc Feasibility of 
Reduced Orbital Spacing in the U S Direcl Broadcast Satellite Service, RM No. 
10804. Sept 5, 2003 (the “DIRECTV Petition”) 

DIRECTV Petition at 5-6. 

H 

*) 
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I I .  THE COMMISSION SHOULD NOT INITIATE A RULEMAKING ON 
THE ISSUE OF REDUCED SPACING OF DBS SATELLITES. 

DIRECTV argues that ninc-degree spacing reflects longstanding 

Commission “policy,” and, thcrcforc, a ruleniaking is required to determine whether DBS 

saIcII i tes scrving the United States sliould be permitted to operate at reduced spacing.” 

Thcrc is, however, no ninc-degrcc “policy ” DIRECTV ignores the facts that 

( I  ) iiitemational rules govcm use o f  the DBS bands; (2) these international rules fully 

con~cmplare introduction of satellites at reduced orbital spacing, according to detailed 

procedures, and ( 3 )  thc Coinmission rulcs for the DBS service (the “Commission Rules”) 

appropriately dcfer to those international rules and procedures. No changes in 

Commission Rulcs or policy are required to permit operation of DBS satellites at reduced 

orbital spacing. And, as discusscd below, the Commission has already held that the 

existing coordination rcquireiricnts are sufticient to protect existing U.S. DBS systems 

Thc Comiiiissioii should con~inue to follow its longstanding mles and policy, and support 

the ITU’s coordination procedures for entry of DBS satellites at reduced orbital spacing 

A. The Commission Rules, Through Incorporation of the International 
Rules Governing the DBS Frequencies, Already Contain Effective 
Procedures for Accommodating Satellites at Reduced Spacing. 

1. DBS Operation is Governed by Appendices 30 and 30A of the 
ITU Radio Regulations. 

The 12 2-1 2.7 GHz and 17.3-1 7 8 GHz bands employed by DBS satellites 

lor sctvice to Ihc United Statcs are interilationally-planncd bands. As explained i n  detail 

i n  the SES AMERICOM Petition, Appendices 30 and 30A of thc ITU Radio Regulations 

contain Lhc Rcgion 2 “BSS Plan” and associated “Feeder Link Plan” (collectively refcrred 

DIRECTV Pelition at 1-2. I 1  
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to herein as the “BSS Plans”) that assign channels with designated frequencies at 

specificd orbital slots for BSS satellites I‘ 

I n  Appeiidiccs 30 and 30A, the Member States (including the United 

States) pledgc to “adopt, for their broadcasting-satellite space stations operating in the 

frequency bands referrcd to in this Appendix, thc characteristics specified in the 

appropriate Rcgional Plan aiid the associated  provision^."^' Further, the Member States 

“shall not chanse the charactcristics specificd in [the Regional Plans]. or bring into use 

assignmcnts to broadcasting-satellite space stations . . except as provided for in the 

Radio Regulations and the appropriate Arlicles and Annexes of this Append~x.”’~  

2. Appendices 30 and 30A Provide for Reduced Orbital Spacing. 

Appendices 30 aiid 30A include procedures for modifying the BSS Plans 

lo accommodate systeins whosc lechnical parameters, including orbital location, differ 

from thc planned assigiimcnts.” Due to the fact (hat the Plans for Region 2 (the ITU 

I ’  The Regional Admiiiistrative Radio Confercncc in I983 (RARC-83) developed and 
adoptcd the Region 2 BSS and Fccder Link Plans. In 1985, at the World 
Administrative Radio Conference (WARC Orb-85), the Region 2 Plans were ratified 
intcmationally and became part of the ITU’s Radio Regulations. See Policies and 
Rules Tor the Direct Broadcast Satellite Service, Notice of Proposed Rulemuking, 13 
FCC Rcd 6907, 6912, 11 20 (1998) (“Port 100 NPRM”). 

ITU Radio Regulation, Appendix 30, Section 3.1 

l d ,  Scclioii 3.2. 

l i  

I 4  

’’ S’ce ITU Radio Regulations, Appendix 30, Article 4, and Appendix 30A, Article 4 
Thc Region 2 Plan is debncd in Appendix 30 as “[tlhe Plan for the broadcasting- 
salcllite sewice in  the frequency band 12.2-12.7 GHz in Region 2 contalned in this 
Appendix, together with any inodifications resulting from the successful applicatlon 
of  thc proccdures of Article 4 ” 1TU Radio Regulations, Appendix 30, SectJon 1.5. 

6 



Region that includes thc United States“’) were developed nearly 20 years ago, and were 

based on analog technology [hat is now obsolcte, modification ofthe Plans is required to 

accommodate virtually all modem Region 2 BSS systems. In fact, all of the current U.S.. 

licensed DBS satellites arc operating pursuant to modifications, or pending modlfications, 

Lo thc BSS Plans. As the Commission has noted, “[m]odifications of the BSS Plans are 

expccted not only to coiitinue, but also Io increasc, in the future ’”’ 

The ITU i-ules make no distinction between modifications filed at original 

Plan locations and thosc filed for ncw orbital locations, including modifications that 

would lead to rcduced orbital spacing for satellites serving the same geographical 

region 

introduce satcllites at locatioiis thal werc not assigned in the original BSS Plans, not only 

18 The U.S Administration itsclf has undcrtaken to modify the BSS Plans to 

“’ See [TU Radio Regulations. Article 5 ,  Section I 

DirecTV Enterprises, Tnc , 16 FCC Rcd 18530, 18533, n.17 (Int’l Bur., Oct. 26, 
2001); EchoStar Salcllite Corporation, 17 FCC Rcd 894, 897, n 21 (Int’l Bur., Jan. 
16, 2002). 

The sainc procedures apply regardless of whether the modification proposed by an 
Administration is “to modify the charactcristlcs o f  any of its frequency assignments” 
or “to includc i n  the Region 2 Plan a new frequency assignment ” ITU Radio 
Rcgulations, Appendix 30, Section 4.2.l(a),(b). In fact, to SES AMERICOM’s 
knowledge, no U S BSS modification to thc Plan has actually modified any original 
U S Plan assignments. Instead, the modifications have been filed as new rrequency 
assigninents, i n  addition to the original U.S Plan assignments at the same location. 
As such, all of the U.S. inodilicatlons are the same, from the ITU’s point of view, as 
the various filings for satelli~es at reduced spacing 1 e ,  additional frequency 
assignments pursuant to Appendix 30, Scction 4.2.l(b), and not modifications of 
original Plan assigiiinents pursuant to Scction 4 2 I (a). See, e g , FCC letter to 
Direclor, Radioconimun~cation Bureau (the “BR” or “Bureau”) (Feb.12, I996), 
init~aling thc Article 4 modilication process (or USABSS-5 and -6 (provided on ITU 
IFIC 2463) In Ihc opening scntencc, tlie Cominission states that “the United States I S  
applyiilg the Article 4 procedure ..to inodify the Region 2 BSS and Feeder link Plan 
lo iltld two assignments.” (cmphasis added). 

17 

18 
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in Region 2, bu t  also in Rcgioiis 1 and 3, for satellites serving Europe and Asia. 19 

Furthcrmorc, the Cominission has recognized that “[s]ervice into the United States froin 

future cntrants such as non-lJ S DBS satellitcs could result in smaller satellite spacing 

Lhaii the current nine-degree separation ””) The proposals of SES AMERICOM, 

Echostar, and others, for satellites serving thc United States from reduced orbital 

spacings are fully consisteiit with the framework of the BSS Plans. 

The BSS Plan modification procedures provide for protection of higher- 

priority ( I  c , carlier-filed) BSS systems. Anncxes to each of Appendices 30 and 30A 

provide thc niethodology and crileria lor determining whether a proposed modification 

iiiight interfere with other BSS systems or BSS Plan assignments (as well as other 

satelliic systems or terrestrial systcms using the same frequency bands).” If certain 

In 1995, the lliiited SLatcs filed for 12 inodifications (two to the Region 2 Plans and 
tcn to the Region 1 and 3 Plans) to provide BSS throughout the world. The U.S. 
actively pursued these inodifications, culniinating in the inclusion of five US.  BSS 
systenis i n  the Region 1 and 3 “List” for BSS downlinks. (The 2000 World 
Radiocommunication Conferencc (“WRC-2000”) separated the pre-WRC-2000 Plans 
for Regions 1 and 3 into Plans containing only original national Plan assignments and 
“Lists” containing successful modifications orthe BSS and Feeder Link Plans, in 

particular, systems with sub-regional coverage such as those pursued by the United 
States See WRC-2000 Final Acts, Istanbul, 8 May - 2 June 2000, 2“d edition (“WRC 
2000 Final Acts”), Resolution 542, “Appendices S30 and S30A Region 1 and 3 Plans 
and Associatcd List of Additional Uscs.”) These modifications were associated with 
Ihc Applicalion of Hughcs Communications Galaxy, Inc., for Authority to Construct, 
Launch and Operatc GalaxyiSpaceway, File Nos. 174-SAT-P/LA-95 - 181 -SAT- 
P/LA-95 (tiled Sepl. 29, 1995) See Pirhlic Notzce, Report No. SPB-29, November 1, 
199s. 

I ‘1 

’‘I Pol~cics and Rules for the Dircct Broadcast Satellite Service, Report und Order, FCC 
02-1 10 (June 13, 2002) (“DUSOrtier’), 11 129 

The BSS Plan procedures also prolcct terrestrial services in all three ITU Regions, 
BSS and fixcd-satellite senicc (“FSS”) in adjacent ITU Regions, and BSS feeder 

8 



crilcria are met, the modification may be incorporated into the Plans without further 

incgoriahoii. I r  thc criteria are exceeded, international coordination is triggered with the 

.Adminislration(s) whose systems or scrvices are identified as potentially "affected."'2 In 

this way, new satcllite systems are routinely coordinated, and ultimately ciitered into the 

Plans (or Lists in Ihe case of Rcgioiis 1 and 3)." This procedure has long been used for 

proposed modifications to introduce new Plan assignments in Region 2 that would result 

i n  orbilal spacings of satellitcs serving the United Statcs of less than nine degrees.24 And, 

as thc Coniniissioii is aware, coordination ofseveral more recent proposals is ongoing 'j 

links in adjacciit ITU Regions ITU Radio Rcgulations, Appendix 30, Annex 1 and 
Appendix 30A, Annex 1 

.See ITU Radio Regulations, Appendices 30 and 30A, Seclion 4 2.5 

While there is a backlog at the ITU Radiocommunication Bureau in processing and 
publishing information on BSS nctworks, the ITU has alleviated the difficulties 
associated with this delay by making immediately available the "as received" 
informalion from Administrations on proposcd modifications to the Plans. 

Other Administrations and organizations (Mexico, Canada and INTELSAT) havc 
filed proposed modifications 10 serve the U.S using satellite spacings smaller than 
nine degrees. For example, INTELSAT has filed modifications at 55.5"156", less than 
iiinc dcgrees rrom the U.S. assignment a l  61 5" W.L., and Argentina has filed a 
modification at 94" W L , less thaii nine dcgrccs from the U.S. assignments at 101" 
W.L Scc INTELSAT KUEXT 304E1304.5E and ARGSAT-A. And, as the 
Cominission predicted, "non-U.S. satellite systems using their Plan assignments to 
serve the U S could result i n  smaller satellite spacing than the current nine degree 
spacing betwecii U.S DBS orbital slots." Part 100 NPRM, 13 FCC Rcd at  6934. 
Canada and Mexico have filed modificalions of many of their onginal Plan 
assignments to exlcnd coverage to the United Stales -- at 72.5", 82", 91" and 129" 
W . L .  in  the case oECanada, and 69.2" and 77" W.L in the case of Mexico ~ which, i f  

iinplemenkd, would result in several instances of reduced spacing, including 4 5 O  

I n  addition to coordination of SES AMERICOM's proposed satellite at 105.5" W L., 
coordlnation I S  also ongoing with respect to a DBS satellite at 96.5" W.L proposed by 
the Isle ofMan Coordinations are also presumably underway with respect to an ITU 
filing at 125" W L. made by the Nethcrlands on behalfofNew Skies Satellltes, NV., 

7 1  - -  
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3. The Commission Rules Defer to the Procedures Prescribed in 
Appendices 30 and 30A. 

As i s  appropriate. given the comprehensive regulatory framework to which the 

lJnited States is bound by meaty, ihe Commission’s technical rules and procedures for DBS 

systems serving thc United States simply incorporate and defer to the ITU procedures for 

iniodifying the Region 2 BSS Plans 10 accommodate additional frequency assignments 

and systems whose technical parameters differ from the onginal Plan assignrncnts.” 

Compliance with the ITlJ rules and procedures is essentially the only technical 

qualification iiiiposed by the Cornmission on DBS applicants.” The Commission has 

followcd and relied 011 those procedures wi th  rcspcct to every pnor U.S. DBS satellite, 

including DIRECTV’s and EchoStar’s satellites, all ofwhich constitute modifications to 

the Plans 

The reliance in the Coinmission DBS licensing process on the ITU 

Appendix 30/30A procedure can bc illustrated by examining U.S. DBS license 

applications, and associated Commission authorizations. DBS applicants must include in 

their applications the information specified in Appendices 30 and 30A for modifymg the 

and w i t h  respect to the ITU filings at 55.5” and 56“ W.L. made by the United 
Kingdom on behalf of INTELSAT 

‘I’ See 47 C F R. $ 8  25 11 l(c). 25.1 14(c)(22), 25 148(f) 

’’ See 47 C.F R 5 25 148(r) (“5 25.148 Licensing Provisions for the Direct Broadcast 
Satellite Servlce. , , . (r) Technical qualifications. DBS operations must be in 
accordance with the sliaring criteria and tcchnical characteristics contained in 

,Appc~id~ccs 30 and 30A of the ITU’s Radio Regulalions. Operation of systems using 
differing technical characlcristics may be pennitted, with adequate technical showlng, 
and i f  a requcst has becn made to the ITU to modify the appropriate Plans to Include 
the system’s technical paramcters ”). The only other DBS technical requirement IS 
placed on satellite antcnna cro~~-polarizatlon, to facilitate sharing adjacent channels 
at the sanic orbit location. See 47 C F.R. 4 25.215 

I O  



ITLJ Rcgion 2 Plans 28 The only technical analysis required i s  a showing with respect to 

the criteria in Annex 1 of Appendices 30 and 30A to determine compatibility with the 

BSS Plans and whether coordination is required with other co-frequency systems.2” 

In licensing DBS satellites, the Coinmission evaluates only the technical 

acccptahility of the proposed system with respect to the criteria i n  Annex 1 to Appendices 

30 and 30A “I Moreover, Ihe Commission Rules permit systems that exceed the technical 

Iiiiiits coiilained i n  Annex I to  Appendices 30 and 30A, subject to completion of 

coordination ‘I The Commissioii routinely liceiises applicants for proposed DBS systems 

llial either exceed the Appcndix 30/30A coordination triggers or do not contain the 

aiialysis ncccssary to detemiine uhether the triggers are exceeded. In such cases, the 

Coiniiiission simply defers to tlic ITlJ coordiiiation process, stating that the licensees 

must coordinatc to obtain entry into the Plans ’’ 

Morc specifically, the Commission Rules require thc application to provide the 
iiifomation requested in Appendix 4 of the ITU Radio’s Regulations, which specifies 
the parameters required by the ITU in order to begin processing a modification to the 
BSS Plans. See 47 C F R. $9 25 1 I1 (c), 25 I 14(c)(22)(i). 

See 47 C F R 5 25 I 14(c)(22)(ii). This is in  contrast to the FSS application process, 
where the proposed system must be In compliance with various technical 
requirements adopted by the Commission and contained in its own rules. See. e g ,  47 
C F R. 9 25 138, applicable to Ka-band FSS satellites. 

See. e g ,  EchoStar Satellite Corporation, Order undAu/horzza/~on. DA 02-1455 (Int’l 
Bur,  Jun .  20, 2002) (“EchoSfu VIII Order”), 11 5. 

See. e g , D ~ S  order, 11 107 

See. e g ,  DirecTV Enterpriscs, Inc , 16 FCC Rcd 18530, 18532 (Int’l Bur., Oct. 26, 
2001); EchoStar Satellile Corporatioil, 15 FCC Rcd 23636, 23640-1 (Int’l Bur., Nov 
27, 2000); EchoStar Satellite Corporalioii, 17 FCC Rcd 894, 897 (Int’l Bur., Jan. 16, 

? X  

2‘1 

X’ 

’’ 

2002) 
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In its 2002 Repor/ oiid Order revising thc Commission’s rules and policies 

~ o \ ~ c r i i i n ~  the DBS service, tlic Coininission reiterated its reliance on these ITU 

provisions The Commission statcd, for example, that “DBS operations are closely 

go\3criied by Appendices 30 and 3OA and their associated  plan^,"'^ and that “U S. DBS 

syslcms must comply with thc provisions contained in Appendices 30 and 30A,”34 

incltidiiig thc procedure for modi Tying thc Plans.” 

Moreovcr, the Coininission has explicitly declined to adopt other technical 

constraints, arguing that the modification process, including its coordination requirement, 

acts to protcct U.S. DBS syslcms. while still reserving options for future entrants ’’ As 

the Commission has stated, undcr this regime, “[tlhe United States will have an 

opportunily to work with the Administration proposing the Plan modification to ensure 

protectioii o fU  S. DBS systems.'.'' 

The Commission has also consistently staled that the ITU priority system 

must be followed and rcspcctcd by all U S. licensees. The Commission has 

acknowledgcd (hat “U S licensees assigned to a particular orbit location 

liccnses Stlbject to the outcome 01‘ the inlemalional coordination process.”3x The 

takc their 

1 1  
~ ~ 

:‘ I d ,  11 56 

’’ I d ,  11 106 

DIIS Order, 11 1 1 I 

lrl , ’I1 130 1f, 

._ 
“ I d  

Anieiidinent of the Cominissioii’s Space Sialion Licensing Rules and Policies, F m t  
Repoi-I r i d  Order uiid Furher  Nolice ofpi-oposed Rulemakmg i n  IB Docket No. 02- 
34, F//-.\t Kcpot./  o t i c /  0rclc.r 111 fB Dockei No 02-54, FCC 03-102 (May 19, 2003) 
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Comniissioii has further slated rliat i t  expects “U S licensees to abide by international 

regulations whcn their systems are coordinated,” cautioning that “[tlhis may mean that 

tlic U S.-licensee may not be able lo operate 11s system if the coordination cannot he 

appropriately c~nipleted.”~” Thc Intcmational Bureau has made i t  clear that U.S. DBS 

liccnsces must coordinate w i t h  Administrations having proposed modifications o f  higher 

i‘ru pi-iority 

B. The Commission Should Continue to Support the Existing DBS 
Coordination Procedures. 

As noted above, the Commission has routinely licensed DBS applicants 

for proposed DBS systems that exceed the Appendix 30/30A coordination triggers 

such cases, the Coniinission has consistently deferred to coordination as prescribed by the 

ITU rules As the Commission has slalcd, “[iln other satellite services, the United States 

regularly coordinates satellite systeins, and we believe that coordination is also 

In 

(“Spucc, S/u/ron L/censrng Firs1 K&O”) ,  11 96 The Commission has noted that ITU 
datc priority does not precludc i t  from liccnsing the operator of a U.S.-licensed GSO 
satellite on a temporary basis pending launch and operation o f  a satellite with higher 
priorily in cases where the noii-US.-licensed satellite has not been launched yet. 
Sp(rc,e Siuiron Licetzsrrzg F u ~ r i  R & 0 ,  11 295 But the Commission has cautioned that, 
whcn i t  has authoriLed a U S licensee to operate at an orbit location at which another 
Administration lias ITU priority, 11 has issued the license “subject lo the outcome of 
the international coordination process, and emphasized that the Commission is not 
responsihlc for the success or railure of the required international coordination ” fd 

Sprrce ,Slurion Lice/rs//zg Frvsi R&O, 11 06. The Commission has also slated that “if a 
Iiccnsc is revoked and the orbit location is reassigned, the new licensee is required to 
meet the specifications of the original ITU filing or tile a new ITU filing.” Id., 7 93 

1’1 

“’ i?cilostclr viir ovdcr, 71 7 

21 See nore 32 ,supxi and accompanying text 
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appropria~c for the DBS s c r ~ i c e . ” ~ ~  And, as noted above, the Commission recently 

declinctl to adopt new teclinical rules for DBS systems, arguing that the Appendix 

3Oi30A niodification process “would ciisure protection of U.S. DBS systems.”43 

Coordination has a number of important advantages over adoption of 

specific rules First, it avoids placing restrictive “one-size-fits-all” requirements on the 

parties, which can preclude otherwise viable sharing arrangements In coordination, the 

parlies h a w  the freedom to develop, bascd on the parameters oftheir existing and 

proposed systems, thc least constraining terms that still adequately protect their systems. 

Coordiiiaiion also allows the sharing arrangement between parties to evolve as the 

parties’ requirenicnts change, for example, as new satellites are designed and launched. 

Fomial rulcmakings are unable to keep up with such changing parameters and 

’’ Par/ 100 NPHM, 11 45 As indicated by the Commission’s remark, achieving 
technical compatibility through coordination is a common approach used to avoid the 
constraints o f  rigid technic,al reqtiiremcnts. For example, although the Coinmission’s 
rules for Ku-band FSS prcscribe certain downlink EIRP density levels, see 47 C.F.R. 
6 25 134, i n  practice thcsc levels are exceeded by modem US FSS space stations. 
See, cfi, Application of Loral Aerospace Holdings, Inc., SAT-LOA-199502 15- 
00024, February 15, 1995, Scctions 3 and 6, Application ofPanAmSat, SAT-LOA- 
20000029-001 37, Septembcr 29, 2000, at B-3 and 8-8 Compliance with the EIRP 
dcnsity levels of $25.134 IS assesscd at the tiine of the earth station application to 
comintinicate with a particular space station. If  the associated space station exceeds 
the $ 25. I34(a) levels, the space station operator must coordinate the higher levels 
with adjacciit operators, and provide evidence that the coordination has been 
succcssftilly completed in the form of an affidavit. See 47 C.F.R. 5 25.134(b). 
Recently, Ihc Cornmission has tiiidertaken to update its baseline technical rules for 
FSS, only, Ihowcver, after many years ofexpenence with operation above the existing 
levels. Sce 2000 Bicnnial Regulatory Review ~ Streamlining and Other Revisions of 
Part 25 of the Commission Rules Governing the Licensing of, and Spectrum Usage 
By, Salcllite Network Earth Stations and Space Stations, Nolrce of Proposed 
K / h ? l n k w g ,  IB Docket No 00-298, FCC 00-435, December 14, 2000 

UBS Order, 11 130. 4 %  
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rcquireineiits All of these advantagcs have bcen exploited by DBS operators to date.44 

The Commission’s adhcrencc to the international technical requirements for DBS 

satcllites has simplified Ihc rcgulatory process for U.S. DBS systems and allowed them to 

take fiill advantage ofthe flexibility contained in the ITU rules governing these bands. 

Through coordination, Ihc Coniniission, as the party ultimately responsible 

for coordination of U.S. modifications to the Plans with the systcms of other 

adniiiiislratioiis. can pursue 11s policy objectives In  particular, coordination can achieve 

all of the objectives specified iii  thc Public Notice, including ensuring protection of 

cuisting scrvices to DBS cusloniers, and cncouraging “intensive and efficient use of 

spectrum aiid 10 cncouragc coinpetitioii and broadband 

The Commission is currently participating in a number of coordinations 

involving DBS satellitcs at less than nine-degrce spacing 4‘1 The Commission should 

fully s~ippori hose  ongoing proceedings, and encourage good faith among the 

participanls Most importantly, the Commission should not prejudge the outcome of any 

of these coordinations by adopting rules or policy that would act to arbitrarily and 

tiiincccssarily constrain the agreemeiils that niay be reached. 

For cxaniple, spot beam satellites may not have been possible without a change in the 
Commission Rules, had lhosc rulcs specified parameters based on the cxisting type of 
CONUS operation. 

Puhlic ,Viorirc, at 2 

>See notc 25 ,mpm 

44 
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C .  DlRECTV’s Arguments in Favor of a Rulemaking Are 
Fundamentally Flawed. 

1. There is no nine-degree spacing “policy,” either in the ITU 
Radio Regulations or Commission Rules. 

DIRECTV arzues that U S DES opcrators have relied on nine-degree 

spacing i n  designing and building their systems, and this rcliance should be rcspected 

As dciiioiistrdtcd abovc. there is no ninc-degree spacing “policy,” under either the ITU 

Radio Regulations or Commission Rulcs. Appendices 30 and 30A and the Commission 

Rules coiitaiii procedures 10 coordinatc proposed modifications with any potentially- 

affected existing Plan assignmciits, and higher priority pending modifications, rcgardless 

ofthc orbital location of thc proposed inodificatioii 4’ 

Moreover, nowhere in thc Conimissioii Rules or prccedent is i t  specified 

that DRS satellites must or should be spaced at  nine-degrees.’* To the contrary, the 

Commission has recognizcd that “[s]ervice into the United States from future entrants 

such as non-U S DBS satellites could result in smaller satellite spacing than the current 

~- 

In other words, U S DBS systems are protected, not by an arbitrary orbital spacing, 
hut by the parameters and priority of their corresponding ITU filings, and criteria and 
proccdures that triggcr coordination between systems. If coordination I S  not tnggered 
under the ITU rules, the proposed satellite can enter the Plan regardless of orbital 
spacing Aiid even if coordination is triggcred with a higher priority satellite, the 
proposed satellitc can still enter the Plan rollow~ng successful coordination Whether 
it  has recognizcd it or not, these arc the protection mechanisms upon which 
DIRECTV has bceii relying 

The only mentions by thc Coinmission of ninc-degree spacing to which DIRECTV 
points are contained in discussions of the history of the BSS Plans. See Par[ 100 
NIJKM, 11 6.; D5S Order, 11 6. In both documents, the Commission later explains that 
the ract that the iiiitial Plan assignments are scparated by nine degrees does not mean 
that satellites could not bc introduced operating co-coverage at closer spacings See 
P w f  IO0 NP R M ,  71 5 0 ,  DBS Ordrr, 11 129 

-17 
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nine-degree scparalioii.”‘” Notwithstanding this possibility, the Commission Rules have 

always incorporakd the international rulcs, and, with reduced-spacing scenarios fully in 

inind, lhc Coinmission has explicitly dcclined to adopt additional technical rules 

3 troverning the DBS service x’ 

Thereforc, while iI is true that some of the initial BSS Plan assignments 

for the United States werc spaced nine-degrees apart, these assignments were adopted in 

coiijuiiclioii with procedures for inodifying the BSS Plans on a case-by-case basis. 

Instead of imposing arti t icial constraints oil orbital spacing, the fundamental premise of 

Appendiccs 30 and 30A is that whatever spacing can be coordinated can be 

accominodated 

\‘la rulcinaking to acconimodatc or govern satcllites at reduced spacing. 

There simply is no Cominission rule or policy that needs to be changed 

2. There  i s  no Commission Precedent Supporting a Rulemaking 
on Reduced Spacing. 

DIRECTV claims that the Commission has indicated that a future 

ruleinaking might bc necessary to permit less than nine-degree spacing. However, none 

of the citatioiis to which DIRECTV poinls clcarly state that a rulemaking would be 

neccssary or appropriate on this issiic ” I n  fact, quitc the contrary IS  true In the DBS 

‘’) DB,C Urtler, 11 129 

Scr Section ll.C.2 infi-il 

DIRECTV argues that the Coinmission, in thc Pari l U U  NPRM, stated (hat it would 
considcr reduced orbilal spacing “iii future rulemakings,” if necessary. DIRECTV 
Periiioii at 3-4 The discussion ciied by DIRECTV IS far from clear The 
Coinmission appears to be speaking more of “[ulse of DBS frequencies by NGSO- 
FSS systems,” which, thc Commission slates, “is . . . not the focus of this 
rulemaking,” and “wi l l  be coiisidered i n  future rulemakings,” although partles 
“should be aware and take inlo consideration the potential for such use In the future ” 
Pnrl 100 NPKM, 11 5 0  In ally case, as discussed below, in the Order stemming from 

i l l  

i l  
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rulemaking cited by DIRECTV, Ilie Commission did indeed note that DIKECTVhad 

urged in its coininents that “less than ‘)-degree separation should be studied very 

carefully.”’L However, the Commission followcd this reference to DIRECTV’s comment 

with a discussion of the existing international protection procedures, noting that “other 

counirics wishing to servc the United Stales will normally have to modify their 

assignnienls in  the ITU BSS aiid feeder-link Plans to allow them to provide service here,” 

aiid that, under ITU procedures. the “United States will have the opportunity to work with 

Ihc Adininistratioii proposing thc Plan modification lo  cnsure protection of U S DBS 

syslerns ”“ Thc Conirnissioii concluded by stating that “our existing rules should 

providc adequate protection of U S DBS systems, while still preserving options for 

ruture cntrants 

address reduced spacing, the Cominission itself explained why such a rulemaking is not 

necessary. 

Therefore. far frotn suggesting the need for a future rulemaking to 

Furthermore, i t  is irrelevant that the Commission has stated that it will 

address DIRECTV’s proposal Tor 4.5” spacing 111 the 17.3-1 7.7 GHL BSS expansion band 

i i i  a fulurc proceeding.” There has been no suggestion that “addressing” orbital spacing 

i n  Ihc 17.3- I7 8 GHz band. which does not become available for DBS service links until 

Ilia1 NPRM, the Commission itself explained why a rulemaking on reduced spacing IS 

not necessary 

x DBS Order, 11 129 

l d ,  11 130 

5 3  See DlKECTV Petition at 6. i i  1 1  
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2007, ineaiis adoption of a fixed orbit spacing for U.S systems. In fact, this would seem 

particularly difficult, given [hat thc current Commission applications (and associated ITU 

Llings) ror this band exhibit a variety oforbital 

With respect to DIRECTV’s assertion that the Commission has 

“acknowlcdged repeatedly” that a rulemaking is generally better for implementing a new 

policy than isolated proceediiigs,” i t  is important to consider the context of the 

Commission SLalement cited by DIRECTV for this proposition. In that case, the 

Commission was addressing the problem of “establishing service rules by waiver,”5* in a 

case whcrc therc were no rules either permitting the service proposed by the applicant, or 

providing protection to existing systems from such a potential service.” That situation is 

quite diffcrent from the consideration of DBS systems at new orbit locations, where the 

Commission already has iii placc comprehensive technical rules and procedures for 

processing new proposals and protecling existing systems. No waiver of the 

”’ For example, Pegasus has filed for the 107” W L. and 110” W.L. orbital slots, while 
DIRECTV filed for 105.5” W L. See Application ofDIRECTV Enterpnses, Inc., File 
No SAT-LOA-1 9970605-00049-0005 I ,  June 5, 1997; Application of Pegasus 
Development DBS Corporation, File No SAT-LOA-20020322-00032-00034, March 
21, 2002, Application of Pegasus Development Corporation, File No. SAT-MOD- 
20020322-00036, March 22, 2002 

DIRECTV Petition at 6 17 

Amendment of Parts 2 and 25 or  the Commission’s Rules to Permit Operation of 
NGSO FSS Systcms Co-Frequency with GSO and Terrestrial Systems in the Ku- 
Band Frequency Range, Secoml Kepor/ mid O d e r ,  FCC 02-1 16 (May 23, 2003), 11 
218 

SX 

i q 
In that casc, Northpoint Tcchnology, Ltd sought a waiver of Commission rules to 
pcmiit i t  lo  deploy a terrcstrial system in  the 12 2-12 7 GHz band employed by DBS 
systems I d ,  11 7 
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Coinniission’s current rules is required to consider DBS systems at reduced orbital 

spacings O i l  

Filially, the considerations that prompted the Commission’s 1983 action to 

redticc orbital spacing in the FSS, via i-uleniakin%, are not applicable in this case.“ A 

rulemaking was appropriate in that context bccause the proposed action required 

spacecraft to be relocatcd, and carth stations re-pointed, in a systematic and workable 

manner. Commission oversight was important to manage this transitioning of U S. 

systems to new orbit loca~ions, which affected nuinerous satellite and earth station 

licensees Importantly, thc Coinmission was able to implement this transition in a 

manner lhat was fully consis~eiit with ils international coordination  obligation^.'^ In the 

rhcre are, however, analogies that can be drawn between the current situation and the 
proceeding cited by DIRECTV When d e t e m ~ n ~ n g  appropriate rules on how to 
accominodate co-frequency non-geostationary orbit (“NOSO’) FSS systems in thc 
DBS band, the Commission adopted essentially the same framework and sharing 
criteria as dcveloped within the ITU. See Amendment of Parts 2 and 25 of the 
Coinniission’s Rules to Permit Operation of NGSO FSS Systems Co-Frequency with 
CSO and Terrestrial Systcms in the Ku-Band Frequency Range, Fzrsl Report and 
Order, FCC 00-418 (Dec. 8. ZOOO), 1111 2, 176 This is another example in which the 
Comniission has relicd heavily on criteria and processes already established in the 
ITU Radio Regulations. 

.See Licensing of Spacc Stations i n  the Donieslic Fixed-Satellite Service and Related 
Revisions of Part 25 of the Rules and Regulations, Report cind Order, 54 Rad Reg. 
2d (P&F) 577 (1983) (“FSS Retluceif Ohlc i l  Spucing Order”); Memorundun7 
Opnion ciml Order. 57 Rad Reg 2d (P&F) 653 ( 1  984) 

In the Keducerl Orh/ ic~l  S p c / n g  Order, the Commission acknowledged the relevant 
ITU procedures, and “re-aflirmcd [its] commitment to fully cooperate with other 
countries through the frequency coordination procedures of the international Radio 
Regulations “ FSS Reduced O r h i d  Splicing Order, 54 Rad Reg. 2d (P&F) at 592. 
The Coinmission notcd that this commitment requires i t  to make ITU filings for the 
slots i t  proposed to use, and ~ollow h e  nccessary international procedures, including 
coordination with the earlier-tiled satellites o f  other countries, In order to 
accommodate the proposed U S satellites. Id Indeed, negotiations with Canada and 

bl) 
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instant case, no party has proposed moving existing U.S. Plan assignments." Given the 

assignments already contained in  the BSS Plans, as well as the number of later ITU 

lillngs for modifications of thc BSS Plans, the loss of ITU priority that would accompany 

such a move, as well as the cost lo  re-point millions ofDBS dishes, would be debilitating 

for U.S DES systems and consumcrs 

3. DIREC'W's Technical Concerns Can Be More Effectively 
Addressed In International Coordination than In  a Domestic 
Rulemaking. 

DIRECTV argues that the technical flexibility offered by nine-degree 

spacing has fostered expansion and innovation 0fU.S. systems, permitting, e g  , spot 

hcain satellites, higher order modtilatioil and coding, and HDTV.64 However, all olthese 

technologies can be, and routincly are, takcn into account i n  coordination. Moreover, i t  

should bc recognized that accommodating satellites at reduced spacing is, like use of 

higher ordcr modulation and improved coding," an effective technique for expanding the 

DBS capacity available to providc "advaiiccd, bandwidth-intensive services""" to U s. 

Mexico had been successfully completed by the time the Commission detem~ined to 
migrate to a two-degree spacing environment. Id The Commission highlighted this 
agreement as demonstrating "in practice our commitment to accommodate the actual 
req~iireinents o f  other countnes for orbital locations through the international 
rrequency coordination proccdurcs." Id at  593 

At least no party has proposed this explicitly. Some of DIRECTV's proposals would 
appear to have the same effect See Section II.C.4 infra 

I, i 

"J DIRECTV Pelilloil al 4, 

ili The in~proved coding offsets, to a largc degree, the higher power required by the 
h i g h  order modulation. 

"" DIRECTV Petiiioii at 9 
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custoniers Likc thc techniques cited by DIRECTV, reduced spacing should be 

encouraged where possible 

DIRECT'V argucs that the Cominission should adopt technical parameters, 

aiid protection critcria, and use these to adopt ncw tcchnical rules for the DBS scrvice (I7 

DIREC'I'V fails LO cxplain how such rigidity could possibly be preferable to allowing 

opcrators, such as DIRECTV itself, to apply their own particular parameters and 

protection critcria in a coordination environment Indeed, DIRECTV's position appears 

coiitrary to its earlier supporl o f a  Commission proposal to permit DBS providers to 

exceed the technical limits in Annex 1 to Appendices 30 and 30A of the Radio 

Regulations. 111 that proceeding, DIRECTV argued that the rule change "will provide 

addilional flexibility for the devclopment of systems that may exceed Annex 1 technical 

Iiniits, hut that are nonetheless acceptable to affccted administration~.""~ DIRECTV 

concluded that "[[]here is no reason that the public should be denied the benefits of 

potentially innovative services in such a scenario.""' 

Individual DBS satcllitcs havc different design and operating parameters. 

and scrvc diffcrenl coiiiniercial purposes. Protecting a CONUS beam, for example, 

iiivolvcs diffcrciit considerations thaii protecting spot-beams. Such differences should 

and would be taken into account in  inter-system coordination The Commission should 

continue its practicc of cinploying those proccdures, and not prejudge the outcome or 

ongoing and ruture coordinalions 

(I7 Id at 16 

Commcnts ofDIRECTV, Inc , TB Docket No 98-21, April 6, 1998, at 23 o x  

'Ic' rti 
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4. Contrary to DIRECTV’s Apparent Suggestion, The 
Commission Cannot Unilaterally Assign DBS Satellite Spacing. 

DIRECTV argues that a rulemaking is rcquired so that the entire range of 

possibilities and trade-offs can be evaluated.”) DIRECTV speculates that perhaps three- 

degree oi- six-degree spacing would be hettcr than 4 5-degree spacing, and that “all such 

regimes should he considered ’”’ DIRECTV appcars to be suggesting that thc 

Commission has a n  uiiretlercd ability to assign DBS satellite spacing, according to a 

“myriad ocsccnarios ’’72 As thc Conimission itself has explained r epea ted l~?~  this is not 

the case 

As acknowledged in the Public Notice, ncw ITU filings would be required 

lo place U S.-licensed satellites betwceii existing US.  assignment^.'^ These would come 

into thc ITU systcm at a lower priorily than many other filings along the relevant portion 

of11ic orbital arc. Moreovcr, uniform six-degree (or almost any other) spacing would 

requirc inoving most existing U.S. BSS Plan assignments and pending modifications, 

placing them at the end o f  thc queue in  lcrms o f  ITU priority. The Commission has 

recognized that “[dlate priority is becoming more and more important,” and, in adopting 

its own rules, has cautioned against approaches i i i  which “U.S. date priority within the 

”’ DIRECTV Petition at 7, 10 

I d  at 7. 11-12. 71 

’? I d  at 11 
7 :  .%e notes 38-39 supm and accoinpanying text 

Public ,Yoiicc at 2. 71 
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ITU process could be l o ~ t . ” ’ ~  DIRECTV’s suggestion that a new spacing scheme could 

bc iniplemcnted domestically is iiiconsislent with Commission rules and 

On the other hand, 4 5” spacing can be consistent with the existing BSS 

Plans and tiled modifications, as indicated by thc SES AMERICOM proposal at 105.5’’ 

and thc EchoStar Applications In theory, 3“ spacing could also preserve the locations of 

the current U S BSS Plan assignments, however, no party has proposed pursuing a DBS 

~~ ’’ Amcndment of the Commission’s Space Station Licensing Rules and Policies, NoIzce 
offroposed Riilenluking mid First Repon uiid Order, FCC 02-45 (Feb 28, 2002) 
(“Spuce Stcifioiz Licensiiig N f R h f ” ) ,  11 20. 

DIKECTV attempts to argue that the Commisslon already ignores the ITU priority o f  
non-ll S. hcenscd systems to benefit U S. licensees However, the exainple cited by 
DLRECTV indicates otherwise. DIRECTV claims that “[tlhe Commission has held 
that even when a forcign satellitc service provider has TTU priority, ‘existing U.S. 
satellile systems arc not required to change thcir licensed operating parameters to 
accoinmodale additional non-U.S licensed systems.”’ DIRECTV Petition at 16, 
11 22.  The cited case, however, does not demonstrate a Commission disregard of ITU 
priority In that case, tlic Coinmission could not grant a U.S. license to Pacific 
Century Group, Tnc (“PCG”) for orbital slots for which PCG had ITU pnority 
hecause the Commission had already licensed the slots in the first Ka-band processing 
round See Second Round Assignment of Geostationary Satellite Orbit Locations to 
Fixed Satellite Service Space Stations in the Ka-Band, 16 FCC Rcd 14389, 14396-99 
(2001) However, thc Commission had licensed the slots in the first processing round 
before i l  reached agreenicnt to open salellite iiiarkets to competition pursuant to the 
World Trade Organi~ation Basic Tclccom Agreement. Id at 14398. More 
importantly, the Cornmission did not ignore the priority of the United Kingdom for 
the subject orbital locations The Commission had granted the first round licenses 
subject to the condition rhat they “complete iiitemational coordination with PCG 
hefore opcrating at their U S -1iccnsed locations.” Id at 14399. This condition 
rcspccts the priority of the United Kingdom Moreover, such coordination could well 
lead to changes in operating parameters of the U S licensees, or even prevent the 
IJ S satellite rroni launching. More recently, the Commission has explained that “a 
lower ITU priority network may he pemiitted to access the US market if a higher 
ITU priority satellite has not heen launched, but in such a case the lower TTU pnority 
network IS SuhJect to proof of coordination with the higher ITU priority satellites ” 
Loral Spacecoin Corporalion, Ordo., DA 03-2624 (Aug. 8 2003), 1116. See irlso 
.Spiice Stolioti Licensiiig Firri Rho, 11 295 
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system spaccd 3” from its co-coverage neighbors. Such spacing would entail significant 

technical conslrainls, duc to the ininiinal cart11 station antenna discrirriination” of45 cm 

dishes at  ii 3” off-axis anglc (and even smaller angles ihat result from the inclusion of an 

aiitciina inispointing factor). Protccting such a minimal earth station antenna 

discrimination would rcsult iii very low EIRPs, and would not allow a direct-to-home 

service, for which small dishes and high power are crucial parameters 

The Coniinission may, of course, decide for itself which ITU filings i t  will 

filc on hclialf of its own I~cciisccs. However, such filings must be coordinated with 

higher priority systems in ordcr to gain entry into the BSS Plans The Commission has 

noted lhal U S liccnscd systems may not be able to operate if coordination required by 

11-U rules cannot bc successfully coinpleted 78 DIRECTV’s apparent suggestion that the 

Cominission could somehow implenient systems in a manner inconsistent with ITU 

priority runs counter to the foundation o r  ITU Radio Regulations and the Cominission 

Rules, and, therefore provides no justification for a rulemaking. 

5. DIRECTV’s Transparent Efforts to Delay Action on the SES 
AMERlCOM Petition and EchoStar Applications Should Be 
Rejected by the Commission. 

As explained abo\e, there is no nine-degree spacing “policy” for DBS 

satellites, inor precedent requiring a rulemaking to address reduced orbital spacing 

Moreover, DIRECTV’s rechiiical concerns can be far more effectivcly addressed in 

coordiiiation than through new domestic rules Finally, some of DIRECTV’s suggestions 

-_ ’ Earth station antenna discnininalion is defined as the peak earth station antenna gain 
iiiinus thc earth station gain towards a neighboring satellite. It is a key factor in 
dctcrniining the carrier-to-interferciice ralio of a givcn sharing scenario. 

Spme S’mioii Licensing F w t  R&O, 7 96 7 x  
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for a rtileniakiiig appear to wholly ignorc the ITU framework within which DBS satelhtes 

opcrate UIRECTV’s call for a rulcmaking at this juncture to evaluate the “entire range 

o~possibiIities””’ appcars to bc nothing more than a transparent effort to delay entry of 

coinpeti tors 

DIRECTV filcd its Petition more than a year after the SES AMERICOM 

Pctitioii was filed and a rul l  pleading cyclc on the nicrits of that Pet~tion had already been 

coinplcted It was only whcn EchoStar agreed that reduced spacing has merit, and filed 

its own DBS applications, that DIRECTV filed ils rulemaking proposal The filing 

appears to be a desperatc attempi lo stall consideration orthose proposals, particularly the 

SES AMERlCOM Petition, wjliich i s  ftilly ripe for Commission decision.x” 

DTRECTV states thal  11 has no categorical objection to a consideration of 

sakllitcs at reduced orbital spacings 

considerins concretc proposals for iicw satellites in the context of a coordination, as 

prescribcd by the ITU Radio Regulations and rhc Commission Rules The fact that 

DIREClV appears to considcr i t  preferable to contcinplate scenarios in which the U S. 

would adopt rigid ~echnical requirements for DBS satellites that could preclude creative 

sharing soltitions (and possibly risk [TU priority for some U.S. systems), demonstrates 

that DIRECTV is willing to do just about anything to uvo/d coordination of satellites at 

reduced orbital spacings. 

If this is true, it should have no difficulty 

____ 
DIRECTV Petition at 7 

Set, Scction V it@n 

DlRECTV Petilion at 5. 
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Finally, the Petition appears to be an attempt to leave open the possibility 

o f  DIREC’TV’s own usc of thc proposed orbital locations, in the event i t  is unable to 

prevent their use by others ’? DIRECTV’s Pctition should be rejected by the 

Comniission, with instructions to DIRECTV to continue the coordinatioii processes that 

have already commenced 

111. REDUCED ORBITAL SPACING IS TECHNICALLY FEASIBLE IN 
MANY CASES, BUT THE FEASlBlLITY OF A N Y  GIVEN PROPOSAL 

INTERNATIONAL COORDINATION. 

A. 

SHOULD BE EVALUATED ON A CASE-BY-CASE BASIS IN 

Coordination of DBS Satellites at 4.5” Spacing 1s Technically Feasible 
in Many Cases. 

I n  the Public Notice, the Tntemational Bureau seeks comment on the 

gencral technical issues associated with rcduced DBS orbital ~pac ing . ’~  While, as 

discusscd above, the technical feasibility ofeach proposal should bejudged on its own 

incrits, and resolved in inter-sys~cm coordination, the SES AMERLCOM proposal for a 

’’ As discussed below, DIRECTV urges the Commission to dismiss the pending 
petitions and applications, and subject any new BSS Plan assignments (including, 
apparently, slots assigned to loreign Administrations) to auctions in which all DBS 
operators could participatc. DlRECTV Petition at 18. However, the Commission 
cannot auction, or in any other manner grant U S licenses for, orbital slots for which 
i t  has no rights under ITU rules and procedures See Section IV infra 

Puhlic~ Nolice at 3. In  the Public Notice, the Commission points out that the subJcct 
bands are also sharcd with the non-geostationary satellite orblt fixed-satellite service 
(“NGSO FSS”) and the mullichannel video data distribution service (“MVDDS”), 
and that these services must be considered and accommodated. Public Notice at 2. In 
both of these sharing scenarios, the primary concern has been interference into DES 
receivers. There are no rules for the protection of NGSO FSS or MVDDS from DBS 
transmissions 
MVDDS systcms are not spccific to orbital location It should be noted that the 
MVDDS rules are the subject of a n  ongoing challenge. Northpoint Tech, Ltd. v. 
FCC, No 02-1 194 and consolidated cases (D  C Cir ). 

X 3  

Moreover, the rules Cor protection ofDBS from NGSO FSS or 
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