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February 2, 2004

RECEIvEp

M Marlene Dortch FEB -9 2004
Olfice of the Scerelary

Federal Commumeceations Commission
445 Twelfth Street

W A325

Washington, D.C 20554

Re:  Amendment of Section 73.202(b)
Table of Allotments
FM Broadcast Stations
MB Docket No. 02-136; RM-10458,
RM-10663, RM-10667, RM-10668

Dear Ms Dortch

Transmitted herewith on behalf of Mercer Island School District 1s an original and four
copies of its Supplement for submission in the above-reterenced matter.

Should any questions arise concerning this matter, please contact this office directly

Respectlully submitted,

ard . Barr
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Before the R
FEDERAL COMMUNICATIONS COMMISSION ECEIVED
Washington, D.C. 20554

FEB - 2004
’i?dera; mm
[n the Maltter of ) 0 cg":;c‘ar Comm;
) Secrg Btary Saion
Amendment of Section 73 202(h), )
Table o’ Allotments ) MB Docket No 02-136
M Broadcast Stations ) RM-10458
Arhington, I'he Dalles, Moro, Fossil, ) RM-10663
Astona. Gladstone, Tillamook, Springfield- ) RM-10667
Eugene, Coos Bay, Manzanita and Hemuston, ) RM-10668
Oregon and Covington, Trout Lake, Shoreline, )
Bellimgham. Forks, Hoquiam, Aberdeen, Walla )
Walla, Kent, College Place, Long Beach, llwaco )
and Troul Lake, Washington )
lo Chicf, Allocations Branch
SUPPLEMENT

Mercer Island School District (“*Mercer Island”), by counscl, hereby subnuts s

Supplement in the above-captioned matter ' The following 1s shown n support thereol

I. BACKGROUND

KMIH(IFM} has been liccnsed by the Federal Comimunications Commussion (“FCC” or
“Commission”) since 1970, and has been owned and operated by the Mercer Tsland School
District (“*Mercer lIsland™) over the duration of 1ts existence The station 1s a working
laboratory for lgh school students, on the air 24 hours a day at 1045 FM (channel 283),

providing students a springboard into the world of radio broadcastmg, and media in general

| N .
e a sepanately filed Motion, Mercer sland 1espectfully tequests acceptance of this submission



KMIH{FM} 1s presently classified as a “Class D” FM station  Current FCC rules

define Class [ stations as stations with transmutter power output ("TPO") of 10 watts or less

The Commussion awarded Class D licenses until 1978 Then, choosing to “str[ike] the
balance w favor of hcensing higher-powcered stations to ensure that large audiences were
served™ the Commission adopted a ban on the further award of Class D hicenses and devised
a plan. the goal of which was to move as many 10-watt stations as possible to open spacc on
commercial channels  The plan involved giving Class D slations several alternatives  First,
Class D stations were encouraged to upgrade to Class A status. Those not upgrading werce to
move 1o open space on commercial channels or to newly created FM Channel 200 Those
unable o mugrate were 10 move to the lcast preclusive noncormmercial channel * The
Commussion also ended Class D stations” protection against interference  Class D stations are
now considercd as secondary services and are not entitled to protection from full-service FM

5
stations.

KMIH(FM) was orzinally licensed to operate on 901 MHz with 10 watls of power.
In furtherance of the Comnussion’s mandate, m June of 1992 Mecrcer Island applied for
authority o relocate KMIH(FM) to the commercial band (on its current 104 5 MHz) and was
uranted such authority in December of that year. Construction of the facility was completed n

the spring of 1993

TSee 47 CF R 273 5300(a), §72 500{(a) of the Commissian’s rules

“Seo Creanon of a Low Power Raddro Seivice, 15 FCC Red 19,208, 19,236 (2000) (reconsideration) (discussing
Changes i ihe Rules Refairng (o Nonconmercial Edve FM Broad  Stations, 70 FCC 2d 972, 983 (1978)
(codified at 47 CT 11§73 512{(d), §73 512(d) of the Commission’s rules))

b See Changes i the Rules Relating 1o Noncommer el Edwe FM Broad Stattons, 70 FOC 24 972,974 {1978)
Creanon of a Low Pover Radio Senvice, 19 CR 2055, para 27, n 37 (1599)



I'he station now operalcs on 104.5 MHz with 30 watts of power and a 60 dBu (signal
strength) contour {hat stretches over 6 Km (rom the transmitter site.” Because the station
opcrates with greater than “maximum’” tacilities for 1ts ¢lass, 1t 1s considered to be a
“Superpowered” Class D station.  The Commussion has stated that 1t 1s aware of five
Superpowered Class D stations  With its current facihues, KMIH(FM) 1s the functional

equivalent of a fully protected, 1 ¢ primary, Class A FM facility.

A Class A FM station 1s considercd to be a station with a mimmum effective radiated
power (“ERP™) of 100 watts (01 kW)* A Class A station may, however, have an ERP of
less than 100 waus provided that 1ts 60 dBu contour equals or exceeds 6 kilometers” While
KMIH{FM) operates al less than 100 watts, the Engineering Statcment demonstrates that its
60 dBu contour equals or exceeds 6 km ' Nevertheless, KMTH(FM) 1s still considered by the

Comnussion to be a Class D secondary service with no interference protection rnights.

Notwithstanding KMIH(FM)'s longstanding history of service in the public interest,

KMIH(FM) now stands al the precipicc

In 2001, Mid-Columbia Broadcasuing Inc., in partnership with First Broadcasting

(Jomnt Pctitioners™), initiated this proceeding via their petitton for rulemaking proposing to

" Ishibit A, Engmeering Statement of Doug Vernter

T 998 Biennial Regnlatorv Review  Sireamdimng of Radio Techmical Rules i Parts 73 and 74 of the
Commnysion's Rules, 13 FCC Red 14849, paa 64 (1998)  The Comnussion “propose{d] te grandfather such
superpowered Class D facihties permitting them to continue to operate as Class D stations at their ptesent powel
and antenrna height and 10 modify ther [acihites provided they do not extend their predicted 60 dBu contour

distances ™ /e The Comimussion has vet to act on this proposal  See [998 Bienmal Review - Streamibming of
Raeltor fechmical Rules i Parts 73 and 74 of the Commussion’s Rules, 22 CR 612, para 45 (2000)

CATCT RT3 210a)(1). §73 211 (a)( 1) of the Commission’s rules
A7 CER §73 211(ax3), §73 211 (a)3) of the Commussion’s rules

" See Section 72 215(h)(2)(1v) of the € ommission’s jules



move KMCQ, at a frequency of 104 3, from its current community of licensc, The Dalles,
Oregon. some 130 mules o Covmglon, Washington, a Scattle suburb located within (he

Scattle Urbanized Area and approximatcty 16 miles from Mercer Isiand "'

Grant of either proposal will almost certainly result in the death of KMIH(FM), not
only to the detriment of the students at Mercer Island but to the communty at large which has
come to rely on KMIH(FM) tor their local news, sports and entertainment  The following
Arbitron ratings information demonstrates that KMIH(EM) 1s more than just a footnote on the
local radio horizon Rather, it provides reliable statistical evidence regarding the number of
people who rely on the station  According to Arbrtron Fall 2003 Top-Linc Estimates KMIH

achieved the followimg ratings

o Mctro Sur;e—y Area Total Market
AQiHi AQH | Cume Cume Rating | AQH Cume K@g T
Persons (00) | Survey Persons(00) Yol 3 Persons (00) | Persons (00) | TSL

\ 10 “’u()Z 411 10 411 (hrs 3 1

‘ |

The following lable represents the station’s average ratings for the last three ratings perlods:]3

e Metro Survey Area Total Market o __—|
| AQH 1 AQH Cume Cume Rating | AQH Cume Avg
Persons(00)  Survcy Persons(00) Y% 103 Persons(00) | Persons (00) | TSL
ll(l() 2% 013 318 106 318 (hrs )4.4
i |

o
Ihe proposal was later amended to iclocate the station to the equally distant Seattle subwb of Kent.

Washimgton which 15 located approximately 12 mules trom Mercer Island

" Ihihit B hereto

" ixlubit C herero



Mcreer Island opposed this proposal as well as the counterproposal of Triple Bogey,
LILC, MCC Radio, LLC and KDUX Acquisition, LLC (“Counterpetitioners™), who proposed,
among other things, the re-location of KDUX-FM from Aberdeen, Washington to Shoreline,
Washmgton (another movc-in to a community within the Seattle Urbanized Area) and a

change i channel from 2842 to 2832

In hieu thereofl, Mcrcer Island proposed that the Comnussion adopt a specral allocation
granting KMIH(FM} the cquivalent of Class A status and protecuon m accordance with the
Class A mmmum distance separations on channel 283 at Mercer Island, Washington.'
Mercer Island’s comments and other submisstons 1n this docket fully demonstrate that grant of
s proposal will best scrve the public mierest and will result in the most preferential
arrangement of allotments '~ This Supplement demonstrates that grant of Mercer Tsland’s
proposal 1s consistent with and can be accompltshed within the confines of the Comnussion’s

rules

1. THE COMMISSION SHOULD GRANT/ESTABLISH AN
ALLOTMENT FOR KMIH(FM) AT MERCER ISLAND,
WASHINGTON ON CHANNEL 283A

The Commuission’s muumum distance scparation rules require a 165 km spacing
between a Class A station and a first adjacent Class C station.'® Under that standard, KMTH 1s

short spaced to KAFE(FM), Bellingham, Washimgton by 33 kilometers.'” This condition,

"\ the lieensee of the station, Mercer Island will apply for the channel and constuct the facihty as authonzed

" lhe Commussion’s policies require that any reallotment proposal iesult i a preferential anangement of

aflotments — See Awmendment of the Commission '« Rules Regarding Modification of FM and TV Authorzations
o Specifv e New Commfy of License, 4 FCC Red 4870 (1989), vecon granted m pard, 5 TCC Red 7094
(1990 (Clange of Commpnn ™)

o . N )
"Secnon 73 207 of the Commission's 1ules

According to the Commussion’s records, KAFE(FM) 1s located at coordinates 48-40-48 NL. 122-50-24 WL
while KMHI(FM s located at coordmates 47-34-21 NL. 122-13-01 WI A distance of 132 km



however, has been wn existence sinee 1992 when the Commission first granted KMIH(FM)

pernussion Lo relocate to channel 283

The Conmmussion will permtt short spaced assignments as long as the application
therefore proposes contour prolection " Contour protection 1s deemed to exist where the
ptedicted mterfering contour of the proposed station does not overlap the protected contour of
other short spaced stations and where the predicted interfering contours of other short spaced

assignments do not overlap the predicted protected contour of the proposed station.

Under the rules, the F(5(/50) field strength along the protected contour 1s 1 mV/m (60
dBu) while the nterfering contour 1s 6 dB lower than the F (50/50) field strength along the
protected contour for which overlap 1s prohibited (54 dBu) '’ As shown n the attached
Engineerime  Statement, wusing the FCC methodology, the KAFE(FM) 54 dBu contour
approximately bisects the KMIH(FM) 60 dBu protected contour, Mercer Island submuts,

however, that the resulls of this study are not reflective of real world conditions

Because of the way the Commussion’s methodology considers terraimn, in this case, 1t
farls to generate real world mterference signal contours  The Commuission’s methodology
assumes the terramn along the path will fall into the norm assumed when the tables were
orngimally conceived and the terrain beyond 16 kilometers from the transmtller 1s not
considered. Because of the way the Commission considers terramn, the attenuating impact of
drastically changing terram and mountains and hills beyond 16 ktlometers is 1gnored and, 1n

thrs case, 1t farls to generate real world interference signal contours,

L - - \
" Sectnion 73 215 of the Commussion s 1ules

" Nection 73215 {2) (1yand (2) of the Comuimission’s rules



Mercer Island demonstrates that, i this case, use of the Longley-Rice Irregular Terrain
Model ("Longley-Rice™) s appropriate as an  alternattve prediction model.” The
Comnmussion employed this methodology in determining the new DTV allocation scheme®!
and 1t has become the standard aliernative prediction method  For example, the Commission

recognized the usefulness of such studies 1n the television market modification context:

The Longleyv-Rice  model  provides a  more accurate
representation of a station’s technical coverage arca because 1t
takcs Into account such factors as mountains and valleys that are
nol specifically reflected m a traditional Grade B contour
analysis In situations involving mountainous terrain or other
unusual  geographical features, Longley-Rice propagation
studies can aid 1n determining whether or not a 1elevision station
actually provides local service to a communuty under factor two
of the market modification test.”

“Studics of this type have been increasingly used elsewhere in the Commussion's

521
processcs to reflect signal propagation and thus warrani[s] consideration here’

These statements hold cqually true 1in the radio context  The Engineering Statement
submitted herewith demonstrates through use of the Longley-Rice Model that a short spaced
(Ctass A allocation KMTH(FM) on Channel 283 at Mercer Island 15 contour protecled and that

the allocation may be granted consistent with the Commission’s rules

' see Engineeting Statement

Vsee Sdvanccd Television Systems and Then Impact Upon the Existing Television Broadcast Service, 13 FCC
Rid 7418 (1998) (“we continue 1o believe that [the Longley-Rice model] provides a sufficiently accurate
measuie of service and nterference  Funthermoie. the Longley-Rice model 1s i the public domain and has been
extensnely documented. thereby ensunng that all parties using this model will be able to achieve the same

jesules’)

S Whawsas 49 dec Petmnon For Modificanon of the Tefeviaon Marker of Television Station KYPX (Th).
Ceanedlen. Arkansay DA 03-3653. 09 (MB 2003)

Petnon of Channel 39 Inc - For Modsficanon of Televivion Marker of Starion WDZL, Miann, Florida. 13
OO Red 3108 para 19 (CSB 1998)



Considering  the valuable scrvices KMIH(FM) provides to the Mercer [sland
Community -- services that 1t has been providing for over thirty years -- and given that 1t 1s
one of only a few Superpowered grandfathered Class D stations still operating, rather than
adopt the Toint Petittoners recallotment proposal, the Commission should nstcad adopt a
special allocation grantimg KMIH(FM) the cquivalent of Class A slatus and protection In
accordance with the Class A mimmum distance separations on channel 283 at Mercer Island,
Washington = Interestingly, in a separate docket, Jomt Parties engineering consulting firm
has supported the concept Mercer Island puts forth here.  In comments submiited on October
20, 1998 1 MM Dockel No 98-93 Du Trell, Lundin & Rackley, Inc slated that ““[t]he
Comnussion should consider proposals for Class D stations to upgrade to Class A along the

23

limes of one-step applications for processing purposes

Mecreer Island has performed a study indicating that no allernative channcl — either in

2 -
the rescrved or non-reserved band  exists °° Commission precedent provides for the
reseryvation of a non-reserved channel for non-commercial cducational use in situations similar

to this.”

2T A the heensee of the station, MISL will apply for the chaunel and construct the facility as authornzed

= Comments of Du il Lundin & Rackley, Ine ("DLR”) 10 the Matter of 1998 Brenmal Regulatory Review -
Sticamlinng of Radio lechrucal Rules in Paits 73 and 74 of the Commission’s Rules MM Docket No 98-93,
page 6, submulted Qctaber 22, 1998 DLR hkewise supports appheation of the Longley-Rice model to the FM
broadeast scivice  See Reply Comments of  Du Tiell, Lundin & Rackley, Inc in the Matter of 1998 Biennial
Regulatry Review — Streamlining of Radio Technical Rules in Parts 73 and 74 of the Commussion’s Rules MM
Docket Moo 98-93, subnutted December 4. 1998 ('l would seem logical 1o extend the extensive work m the
television bioadeastig service using the Longlev-Rice model to the FM broadeasting seiviee™)

“Txhibit D hereto

C See Bromon Vicingan, DA 91-790 (Allocations Branch 1991}, Butre. Monmana, 9 FCC Red 2180
(Alocanons Branch 1994y, Bukl Muinesota, 9 1°CC Red 2180 {Allocations Branch, 1994)



Morcover, thc Commussion’s more recent action in MM Docket 95-31%" further
suppoits a grant of the requested Channel 283A allocation at Mercer Island  There, the
Commussion reaffirmed the relaxed reservation standard adopted m the Report and Order
"which [will] cnable would-be apphcants for NCE stations in the full-power FM and TV
services to add to the number o channels reserved for thewr usc when they demonstrate that
they are technically precluded from using an already-reserved channel, and they will provide

iy
nceded NCE service 1n a given area ™

As demonstrated tn the techmcal study attached in Exhibit D (submutted previously in
this docket as an attachment to Mercer Island’s original comments), no aiternative channel —
aither 1n the reserved or non-reserved band  exists. Accordingly, to mamtain 1ts operations,

KMIH{(FM) must remam on channel 283

Furthermore, KMIH(FM) provides a first local NCE service to at least ten percent of
the population withun the proposed station’s service area and that such population 1s at least
2000 persons  Exiibit A hercto demonstrates that KMIH provides 60 dBu service to all of

Mereer Istand  Mercer Isfand has a 2000 Census population of 22,036.

This proposed allocation will result not only in a preferential arrangement of

allotments, but ong¢ far superior to that proposcd by the Joint Petitioners
“The ulumate ouchstone for the FCCas  the distribution of service, rather than of

. 3,}()
hcenses or stations, the constituency to be served 1s people, not municipahties.””™ Adoption

T Reavanunation of ihe Comparative Standard foi Nencommer cal Educational Applicans (“Second Report &
Oreler” ) 18 FCC Red 6091 (2003)

Y Sccond Report & Onder, 18 FCC Red at para |
" Nunonal Association of Bioadcasters s FCC, 740 T 2d 1190 (DC Cir 1984)



ol this counterproposal will result in a preferential arrangement of allotments since 1t wifl

serve to preserve the longstanding - truly local - first local service KMTH(FM) has provided

o the cilizens of Mercer Tsland
Respectfully submitted,

MERCER ISLAND SCHOOL DISTRICT

W AT S

Howard J. Barr
Its Counsel

WOMBLE CARLYLE SANDRIDGE & RICE, PLLLC
1401 Eve Strect, N W

Scventh Floor

Washington, D € 20005

(202)857-4500

February 2, 2004

WASHING LON 106070
2506 KMIH  Supplement (47355 0015 ||



