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March 4, 2004

Via Klectronic Submission

Ms. Marlene I1. Dortch, Scordary
Federal Communications Commission
445 12* Streat, SW

Washington, DC 20554

Re:  Notice of Ex Parte Communication
Natiemwide Programmatic Agreement Regarding the

Section 106 National Histone Preservation Act Review
Process — WT Docketl No, (13-123

Dear Ms. Dortch:
On Thursday. March 4, 2004, Andrea Williams, Assistant General Counsel ol the
Cellular ‘Telecommunications & Internet Association (“CTIA™), sent the following e-mail

with its attachments to Sheryl Wilkerson, Legal Advisor to FCC Chairman Michael Powell
m regard 1o the above-referenced proceeding.

Pursuant to Section 1.1206 of the Commission’s rules, this letter, the e-mail, and the
attachment are bang clectronically filed with your office.

Sml::n: W i ;
- D. Wllllmu
Assistant General Counsel

Attachment
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March 3, 2004 Page l of'2

Andrea Williams

From: Andres Williams

Sent: Thursday, March 04, 2004 1243 PM
To: 'sheryl.wilkerson@icc.gov'

Cc: Diane Comell

Subject: Follow up on Nationwide Programmatic Agreement
Importance: High

March 4, 2004

Ms. Sheryl Wilkerson

Legal Advisor

Ofwa of the Charman

Federal Communications Commission
445 127 Street, SW

Washington, DC 20554

Dear Sheryl.

I wanted lo follow up on the voice mail message | lefl conceming the Nationwide Programmalic
Agreement ['NPA"), and 10 see whether you had any questions or necded additional information

As | indicated in my message, the goal of this three-yaar negotiation process ameng the stakeholders
was to develop a uniform, clear, streamlined procass for raviewing communications towers on or near histeric
properties. It appears thal the NPA has slrayed significantly from that goal. CTIA members ara very concarnad
that what initially was an eflor to simplity and streamine the Section 108 process has become a convolutad
bureaucralic process that will dramatically increase siting costs and create further delays in the siting of wireless
laciiities.

In my recenl discussions wih other 8 Ficor Legal Advsors there appears to be a mispercepton with
respect tc the importance of the industriaicommercal area and nghis of way categarical exclusions 1o CTIA
members. While CTIA supporied the Section 1 05 Cosfiton’s efforts with respect to the e ligibilily i ssua, CTIA
members never agreed (o forego these two critical categorical exclusions. The Adviscry Council on Histonc
Preservation (CACHP") never opposed the concept of exempting censin mdustrizl'commercial areas and rights-of-
way from Section 106 review. They cid opposs how those wo provisions were written, fe., very difficull lo
understand and implement in the fisld. ACHP Staff specifically notec at the January meeting of the ACHP Tower
‘i'\ﬁorking Group that the langusge was so complicated that it would take a qualified axpert to determine whether a
carrier could even take advantage of the exclusion. Such a resull was conlrary to the ACHP's goal of
simplification. Unfortiunately, the ACHP voled al its January 2004 meeting to eliminate the two provisions rather
than trying to redraft the lunguage sgaln

Sprint PCS recently approached bath the ACHP and NCSHPO with proposed language thal Is clear and
embodies what the ACHP Tower Working Group intendad with respad! o the rights of way categorical exclusion.
| leamed vesterday that both ACHP and NCSHPO supoort Sprint PCS's proposed language. CTIA also supports
Sprint’s proposal and strongly urges 1he Commission 1o adopt it in the NPA. CTIA has slso drafted proposed
l2nguage wiih respect to the industrialcommercial area axclusion for the ACHP, NCBHPFO and the FCC's
consideration. CTIA strongly encourages fhe Commission o adopt the proposed language 2nd relan these two
very critical exciusions for sireamfining the Saction 106 process. Atached are Sprint's and CTIA's proposed

languags.

I am aiso altaching 2 summary of CTIA's discussion 0n the NPA with other 8% Floor Legal Advisors. If
you have eny cuestions or need additional information. plesse do not hesitate w contact me or Dene Corneil.

Sincerely,

/42004



March 3, 2004

Andres Willisms

Andrea D. Williams

Assistant Genaral Counssl

Cellular Telscommunicetions & Interme: Assodiation
(202) 736-3215 (voice)  (202) 785-8203 (facsmiie)
awillams @ctia.

42.073
= = =
Attachments (3)

3/4/2004

Page 2 012



P

€ CTIA

Migch 3, 2004

Via Electronic Submixston

Ms. Marlene H. Dortch. Secretarv
Federal Communications Commission
445 12" Strewt, SW

Washingion, DC 20554

Re: Notice of Ex Parte Communication
Nationwide Programmatic Apreement Regarding the
Section 106 Nutional Historic Preservation Act Review
Pracess  WT Docket No. 03-123

Dear Ms. Dortch:

On Tucsday, March 2, 2004, Andrea Williems, Assistant General Counsel of the
Cellular Telecommunications & Intemel Associaton (“CTIA™), Andy Lechance, Regulatory
Counsel for Verizon Wireless, and Peter Connolly of Holland & Knight representing 1.8,
Cellular Corporation, met with Jennifer Manner, Senior Counsel in the Office of
Commissioner Kathleen Abemnathy in regard to the above-referenced proceeding, Attached
is a summary of the discussion.

Similar to the discussion with Mr. Margie, Mr. Connolly also noted the practical
implications of the Nadonwide Programmatic Agrooment, particularly as it relates to mid-
size carriers and their guest for ETC sistus. He also expressed concemns whether the
Nationwide Programmatic Agreement adopted as o final rule meets the procedural due
process requirements under the Administrative Procedures Act.

i
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Pursuant to Section 1.1206 of the Commission’s rulcs. this letter and the attachment

are being electronically filed with vour office,

Andrea D. Willizmns
Assislant General Counsel

Sincer

Altachment



Hationwide Programmatic Agreement on Section 106 Review

Summary of Discussion

GoAL: A uriform, unambiguous, streamlined process for reviewing communications towars on or
rear historic properiies.

INDUSTRY CONGERNS:
= Current dral of the NPA will dramalicelly increase cosls ang create further delays for an already
overly burdensome and lenglhy process for all the parves (FCC, SHPD ang Applicants),
= Current draft of the NPA is unwieldy maxing compliance under the Agresment and the
Commussion's NEPA rules more difficalt, comalicated and expensive than under the current rulas.

FOUR REQUIREMENMTS NECESSARY TO STREAMLINE THE SECTICN 106 PROCESS IN A TIMELY AND GOST
EFFEGCTIVE WAY FOR THE FCC, SHPOS AND THE WIRELESS INDUSTRY!

1} Categorical Exelusions. FCC adoption of ALL the cawegoncal exclusians wheraby carlaln tower
siting activitis are exempl from the Section 106 revisw process. The calegorical exclusions set
forth in the NFRM generally have little or ne significant effect on or near hisloric properties. The
most crilical exclusions for streamlining the Section 106 process are the
industrialfcommercial area and highway'railway corridors excluslops. Tha FCC must
maintain them il the NPA is 1o be a viable mecranism for streamlining the Section 106 process.
CTlA members never agreed o forege these lwo cnlcal calegorical exclusions in exchange for
addressing the eligipility lssue In the NPA

2) Enforcament of the 30-day rule requiring SH2C's o review applications and make
determinalions within 20 days of receipt of Ihe application. The SHPO and Applicant musl
mutually agree upon any extension of the review penod  The FCC should grant extensions only
under wvery exigent circumstances, FCC's adeopton of clear, uniform and reasonable
documantation slandards will provide certanty wiln respact (o the type of information Ihal musi be
submited with the application, and will frigger the commencement of the 30-day review process

3} Reasonahle, Timely & Good Faith Efforts to Identify Historic Propertias. Consislent with the
Section 106 Coalition position, the NBPA should nol require surveys for visual effects. The use of
qualified professignals loridentification purposes snoud o2 aptional, The universe of aligible
properties for which visual effacts should be considered must oe imiled to thosa idantifisd by the
SHPC. Resegarch required to identify s uch propariss s hould b e | imited to reviewing p revious
determinations of ellgibility ihal are clearly and casily ascertainable to the Applican! and readily
available in the SHPD's office

4) Tribael Interests. While inguslry acknowledges and respecis lhe sovereignly of tribal nations and
their govemmeni-lo-govemment relalionstip wilh the TCC, the MPA's provisions regarding trnibal
consultalion must provide a reasonaole and balanced spproach that oromotes and supports the
build out of the wircless [elecommunications infrasiruciure and the protection of Indian cultural
resources and religicus sites. The FCC's Bast Pracioes belween industry and tribes regarding
the siling of communications fowers must reman swicily voluntary. Implementation of the Besl
Practices should not result in e facto rues. The FOCO's Best Praclices muslt not supercede or
invalidaie exisling business relationships batwesn cerlan carmers and tribes.
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March 3, 2004

VFia Electronlc Submission

Ms. Marlene H. Dorch, Secretary
Federal Communications Commission
445 12 Swreer, SW

Washington, DC 20554

Re:  Notice of Ex Parte Communication
Nationwide Programmatic Agreement Regarding the
Scetion 106 National Historic Preservation Act Review
Process — WT Docket No, 03-123

Dear Ms. Dorteh:

On Tuesday, March 2, 20(M, Andres Wilhams, Assistanl General Counsel of the
Cellular Telecommunications & Intemnet Association (“CTIA™), Hrad Stein, Director for
External Affairs, U.S. Cellular Corporation, and Peter Connolly of Holland & Knight and
counsel to U8, Cellular, had separale conference calls with Sam Feder, Legal Advisor on
Spectrum and Intemational Issues in the Office of Cummissioner Martin and Paul Marge,
Legal Advisor in the Office of Commissioner Michael Copps in regard to the abowe-
referenced proceeding. Attached 1s a summary of the discussion.

On the conference call with Mr. Marge, US. Cellular representatives asked the
Commission to consider the practical mmpact of the Nationwide Programmatic Agreement,
particularly as it relates 1o mid-size camers and their quest for ETC status. Citing to FCC's
recent decision granting ETC status to Virginia Cellular, LLC, they noted the importance the
Commission placed on the wireless carrier’s ability to construct several new cell sites in
sparsely populated areas within its licensed serviee area over the first year and a half
following ETC designation. If granting ETC status under such circumstances is in the
public’s interest, Mr. Stein and Mr. Connelly maintainad that the Commission must ensure
that the histonic preservation review process is sireamlined to facilitate, not obstuct, a
camner’s shility to construct the facilitics necessary to meet its universal service obligations.
Thev expresscd grave concerns whether the Naticnwide Programmatic Agreement in its
current form streamlines the revicw process in such a way that furthers the public’s interest
in the provision of telecommunications services to rural and sparsely populated areas.
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Pursuant to Section 1.1206 of the Commiission’s rules, this lemier and the atizchment

are being electronically filed with your office.

Andrea D. Williams
# Assistant General Counscl

Attachment
ce! Sam Feder
Paul Margic



Nationwide Programmatic Agreement on Section 106 Review

Summary of Discussion
GoaL: A uniform, unambiguous, sireamiined process for reviewing communications fowers on of
near historic propertiss
InouUsTRY CONCERNS:

Curren| draft of the NPA will dramatically increase costs and creata furthar delays for an already
overly burdensome and lengthy process for all the parties (FCC, SHPO and Applicanis).

Currenl drall of the NPA Is unwieldy making compliance under the Agreement and the
Commission's NEPA rules more difficult, complicaled ard expensive than under the current rules.

FOUR REQUIREMENTS NECESSARY TO STREAMUMNE THE SECTION 106 PROCESS N A TIMELY AND COST
EFFECTIVE WAY FOR THE FCC, SHPOS AND THE WIRELESS INDUSTRY"

7

2]

3)

4)

Categorical Exclusions. FCC agoption of ALL *he categoncal exclusions whersby certain lower
sitnp activities are exempl from the Section 106 review process. The categorical exclusions sel
forth in the NPRM generally have ifle or no signiicant effect on or near historc properties. The
most critical exclusions for streamlining the Section 108 procoass are the
industristcommercial area and highway/railway corridors exciusions. Tre FCC mus!
maintain them if tha NPA s to be a vizhle mechans— for siraamiining the Section 106 process.
CTIA mambers never agreed to forego these two oritical categorical exclusions in exchange for
addressing the eiigibilty issue in the NPA.

Enforcement of the 30-day rule reguinng SHPO's lo review applications and make
determinations within 30 days ol receipl of the application. The SHPO and Applicant must
mutuslly agree upon any axlension of tha review penod, The FCC should grant extensions only
undar very esigenl gircumstances FCC's adupuon of clear, uniform and reasonable
documentalion standards will provide cerainty with respect to the typa of infarmation thal musl be
submilled wilh the application, and will trigger Ihe commencement of the 20-day reviaw process

Reasonable, Timaly & Good Faith Efforts to ldentify Historic Properties. Consislent with the
Section 106 Cosllon pesition, the NPA should not require surveys for visual effects. The use of
oualified professionals for icentification purposes shou'd be optional. The universs of sigbie
properties for which visual effects snould be considered muslt be limited 1o those wdentified by the
SHPO. Ressarchregured o icentify such propeT es should be limiled 1o r eviewng p revicus
delerminalicns of eligibility that are cieary anc sasy sscertarnable to the Appiicant and readily
evailabie in the SHPO's office

Tribal Intere=st=. While indusiry acknowiecgss and respacts the sovergignty of tribel natons and
their government-io-government ralatonship with the FCC. the NPA’s provisions regarding tribal
consuliation must provide @ reasonatle and balanced approach thal promotes and supporie the
bulld oul of Ihe wireless lelecommunicztions nlrastructure and the protection of Indlan cullural
resources and religlous sites. The FCC's Bes! Pracices between indusiry and tribes regarding
tha siling of communiczlions towers must ramain sticlly voluntary, Implamentalion of tha Best
Praclices should not resull in de facto rules. The FCC's Besl Praclices must not superceds or
invalidale exisling business relationshios betweon cerlan carriers and iribes,
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From: Postmasier
Sent: Thurscay. March 04, 2004 742 PM
To: Andrea Willlams
Subject: Deivery Status Noltficslion (Relay)
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This is an automalically generated Delivery Status Notification,

Your message has been successfully relayed to the following recipients, but the requested delivery
status notifications may nol be generaled by the destination.

sheryl.wilkerson@fcc gov



Andrea Williams
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From: Shend Wilkarscn [Shery! Wikerson@fcc.gov]
Ta: Andres Wiliams
Sent: Thursdzay. March 04, 2004 12:45 PM
Subject: Read: Foliow up on Nationwide Programmatic Agreement
Yo message

To Sl Ui esrsonmfe ooy

Sulnert:

vt read on WA 17:45 P



