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SUMMARY 

 

The New York State Office of Children and Family Services (OCFS), by 

its attorneys and pursuant to Sections 54.719(c) and 54.721 of the Commission’s 

rules, 47 CFR §§54.719(c), 54.721, hereby requests a review of the decision dated 

January 16, 2004, issued by the Administrator of the Schools and Libraries 

Division (SLD) of the Universal Service Administrative Company (USAC). 

OCFS’ funding request for “Video Management” services was initially denied 

because OCFS’ FCC Form 470 certification was not properly filed within the 

filing window.1  For the reasons set forth below, presented in the alternative, the 

Commission should direct the SLD to accept OCFS’ certification as having been 

properly filed during the filing window. 

    

                                                 
1 See Form 471 Application #376340; Funding Request #1043280. 
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I. STATEMENT OF FACTS 

 Under the schools and libraries universal service support mechanism, 

eligible schools, libraries, and consortia that include eligible schools and libraries, 

may apply for discounts for eligible telecommunications services, Internet access, 

and internal connections.2   

 In order to receive discounts on eligible services, the Federal 

Communication Commission’s (FCC) rules require that applicants submit a 

completed FCC Form 4703 to the SLD, in which the applicant sets forth its 

technological needs and the services for which it seeks discounts, or be part of a 

consortium that files a Form 470.4   

 The SLD procedures allow for FCC Form 470 to be submitted to the SLD, 

either electronically or on paper, utilizing traditional parcel methods.5  Regardless 

Block 5 of the FCC Form 470.  Applicants that filed their FCC Forms 470 

electronically are instructed by SLD to either electronically sign the certification 

on Block 5 or to print out a Block 5 certification page at the end of the on-line 

application filing process and then, after signing and dating the certification page, 

to separately submit the original signed Certification page to the SLD by mail.    

                                                 
2  47 C.F.R. §§ 54.501–54.503. 
3  Form 470 is entitled “Description of Services Requested and Certification Form,” in which the applicant 
sets forth its technological needs and the services for which it seeks discounts. 
4  47 C.F.R. § 54.504(b). 
5 See, Exhibit 1 attached hereto, which contains a copy of the pertinent section of the instructions set forth 

for FCC Form 470 on the SLD website.  

NY0556
Exhibit 1
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 The New York State Office of General Services (OGS) filed a certified 

Form 470 on behalf of the New York State consortium of schools and libraries (of 

which OCFS is a member) on September 18, 2002 for Funding Year 2003 

(Application #152850000416601).6  OGS’ consortium Form 470 was posted to 

the SLD website on September 24, 2002.  Shortly after the OGS filing, OCFS 

filed the electronic portion of its own FCC Form 470 on the SLD website on 

November 6, 2002, for funding year 2003.7  On this Form 470, OCFS indicated 

that it was filing as part of a consortium. 

 OCFS received a Receipt Notification Letter (RNL) on November 20, 

2002 acknowledging receipt of its November 6, 2002 electronic filing, and 

advising that the required Block 5 Certification page, containing an original 

signature, was missing and required.8   Contemporaneous with OCFS’ electronic 

filing, Mr. Zambri signed Block 5.  OCFS mailed the original signed copy of the 

Form 470, including Block 5 Certifications and Signature pages, containing an 

original inked signature on January 16, 2003.9   The Form 470 was sent to the 

SLD via certified U.S. Mail. 

 OCFS selected a vendor to provide video management services from a 

master state contract list of firms chosen by OGS through a competitive bid 

process.10 OCFS submitted a signed and certified Form 471, Services Ordered and 

                                                 
6 See, Exhibit 2, attached hereto. 
7 See, Exhibit 3, attached hereto. 
8  See, Exhibit 4, attached hereto. 
9 See, Exhibit 5, attached hereto. 
10 This competitive procurement process is more fully described on OGS’ website.  See 

http://www.ogs.state.ny.us/procurecounc/pdfdoc/guidelines.pdf.     

http://www.ogs.state.ny.us/procurecounc/pdfdoc/guidelines.pdf
NY0556
Exhibit 5,

NY0556
Exhibit 4,

NY0556
Exhibit 3,

NY0556
Exhibit 2,
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Certification Form to the SLD, requesting funding for Funding Year 2003 Video 

Management Services.11  The SLD sent OCFS a Receipt Acknowledgement 

Letter (RAL) on March 18, 2003 confirming that OCFS’ Form 471 had been 

successfully received by the SLD within the filing window.12 

 The SLD denied OCFS’ request for funding through a Funding 

Commitment Decision Letter (FCDL), on June 23, 2003.13  The SLD claimed that 

it never received the paper copy containing an original ink signature certification 

for OCFS’ Form 470, stating, “consequently, your (OCFS’) appeal is denied for 

referencing a Form 470 that was not certified before the close of the filing 

window.”   

 OCFS filed a letter of appeal with the SLD on August 14, 2003, requesting 

a review of its decision denying funding for the requested services.14  As 

referenced in its letter of appeal, and in subsequent correspondence during the 

review process with the SLD, OCFS reminded the SLD about the Form 470 filed 

by OGS (Application #152850000416601), filed on behalf of all public schools 

within New York State, and requested the SLD use the NYS OGS Form 470 as 

the Form 470 for OCFS’ requested services.15    

During a teleconference call with the SLD on November 19, 2003, OCFS 

reiterated its request to have the NYS OGS Form 470 utilized as the basis for 

approving OCFS’ funding request.  OCFS also made this request, in writing, to 
                                                 
11  See, Exhibit 6, attached hereto. 
12 See, Exhibit 7, attached hereto. 
13 See, Exhibit 8, attached hereto. 
14 See, Attachment A, submitted electronically with this filing as a separate PDF file. 
15 See, Exhibit 2, attached hereto. 

NY0556
Exhibit 2,
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the SLD following that teleconference by letter dated November 20, 2003, a copy 

of which is attached.16  In that letter, OCFS specifically requested that the SLD 

use the FCC Form 470 filed by OGS in lieu of the one submitted by OCFS.  That 

alternate Form 470 was to be used for all eight OCFS funding requests, including 

471 Application Number 376340, which is the subject of the instant appeal. 

 The SLD denied the OCFS letter of appeal by notice dated January 16, 

2004.17  The justification provided by the SLD was that, inter alia, that OCFS 

failed to supply the SLD with the requisite original, inked certification of Block 5 

on the FCC Form 470, and that when alerted to the possibility of utilizing an 

alternative Form 470 for its application during the review process, failed to pursue 

this option, despite it being a seeming viable option.  The SLD also rejected 

OCFS’ argument that its electronic filing of Form 470 was in violation of the 

Electronic Signature in Global and Electronic Commerce Act (“E-Sign Act”).18  

OCFS had submitted in its appeal that the SLD was prohibited under the E-Sign 

Act from requiring OCFS to subsequently submit a signature page in paper form.   

 

II. THE NYS OFFICE OF GENERAL SERVICES’ (OGS’) CERTIFIED FCC 
FORM 470 COVERS OCFS’ REQUEST FOR DISCOUNTED SERVICES. 

It is the duty of the SLD, like any other administrative agency, to make its 

funding decisions fairly and equitably.  Moreover, the SLD must apply the same 

standards to all applicants and may not act in an arbitrary or capricious manner. 

                                                 
16 See, Exhibit 9, attached hereto. 
17 See, Exhibit 10, attached hereto. 
18 See, Public Law 106-229 (15 USC §7001 et seq.). 

NY0556
Exhibit 10,

NY0556
Exhibit 9,
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Yet the SLD denied OCFS’ letter of appeal, despite the SLD’s knowledge of the 

OGS Form 470 and the fact that OCFS requested, both in OCFS’ letter of appeal 

and in subsequent correspondence with the SLD during the review process, that 

the Form 470 filed by the New York State Office of General Services (OGS) be 

used as the basis for approving OCFS’ funding requests.  As the FCC recently 

held in Erie 1 BOCES (Western New York Regional Information Center),19 on 

behalf of the Prattsburgh Central School District, relief is appropriate in those 

circumstances where an applicant cites an invalid Form 470 in a funding request 

number (FRN), but does have a Form 470 that supports the FRN, and cites that 

correct Form 470 in its appeal to SLD. 

Although this alternative Form 470 filed by the New York State OGS was 

referenced in our letter of appeal, and in OCFS’ November 20, 2003 

correspondence, the Administrator overlooked the State’s request to utilize this 

document.  In issuing its denial, the Administrator’s decision indicated that this 

Form 470 would have been a “viable option,” however, “you failed to pursue that 

possibility when alerted to that option during the review process.”  This suggests a 

failure within the SLD to share relevant correspondence with all of those who 

reviewed OCFS’ funding requests.  OCFS’ requests to use the OGS Form 470 

went unheeded.   

OCFS submits, consistent with the FCC’s decision in Erie 1 BOCES, and 

as the Administrator suggested in its decision, that an independent basis exists for 

                                                 
19 See, Request for Review of the Decision of the Universal Service Administrator by Erie 1 BOCES 

Western New York Regional Information Center, West Seneca, NY, CC Docket Nos. 02-6, File No. SLD-
134617, DA 04-372. 
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the SLD to approve OCFS’ funding request - based on the certified Form 470 

filed by the OGS on September 18, 2002.20  The OGS Form 470 Application 

Number is 152850000416601.21   The fact that OCFS attempted to file its own 

Form 470 is not determinative. 

The Federal Communications Commission’s rules do not require a school 

district to draft a formal RFP or post its own Form 470 in order to solicit 

proposals from vendors. Rather, a consortium’s certified Form 470 is deemed 

sufficient notice to vendors. 

 The certified Form 470, filed and certified by OGS on behalf of the NYS 

schools and library consortium, of which OCFS is a member, and which was 

properly posted on the SLD website, should have been accepted by the SLD as 

the basis for approving OCFS’ Form 471 funding request. 

III. OCFS’ FORM 470 CERTIFICATION FROM FUNDING YEAR 5 MEETS 

THE REQUIREMENT FOR FUNDING YEAR 6. 

According to the Form 470 instructions posted on the SLD website, 

specific rules apply to schools and libraries seeking universal service discounts.22  

When filing Form 470, schools and libraries are advised they must meet certain 

minimum filing requirements.  For online filers, “applicants must also either (1) 

submit the completed Block 5 certification online using a User ID and a personal 

identification number (PIN), or (2) submit the completed and signed Block 5 

certification manually by mail, express delivery, or U.S. Postal Service Return 

                                                 
20  The OGS form was posted on the SLD website on September 24, 2002.   
21  See, Exhibit 2, attached hereto. 
22   See, http://www.sl.universalservice.org/data/pdf/470i.pdf 

http://www.sl.universalservice.org/data/pdf/470i.pdf
NY0556
Exhibit 2,

NY0556
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Receipt Requested.”   Specific instructions also apply to filing requirements for 

those Forms 470 submitted manually and online.  According to the Form 470 

instructions, a completed Form 470 certification is a Block 5 either submitted 

online, using a User ID and PIN, or a Block 5 certification with the signature of 

the authorized person. The instructions further state that “Forms 470 with 

completed certifications submitted in a previous year meet this requirement, as do 

those filed for the current funding year either online by the close of the Form 471 

application filing window or with a postmark date no later than the close of the 

Form 471 application filing window.”23 

OCFS filed a certified Form 470 for Funding Year 5, which was the 

previous year (Form 470 certification date: December 18, 2002).24  Any 

ambiguity in the form’s instructions should not be construed against the applicant.  

OCFS respectfully submits it complied with the letter of the Form 470 

instructions (dated April 2002) when it filed its Form 470 for funding Year 6, and 

its previous year’s certification should have been sufficient for purposes of 

complying with sections 54.504 and 54.511 of the Commission’s rules. 

IV. THE E-SIGN ACT PREVENTS SLD FROM REIMPOSING PAPER 

SIGNATURE PAGE REQUIREMENTS. 

 OCFS submits that the SLD is statutorily precluded from rejecting OCFS’ 

Form 470 for failure to submit an original signature.  The basis for this assertion 

is the Electronic Signature in Global and Electronic Commerce Act (“E-Sign 

                                                 
23 See, Exhibit 11, attached hereto, for Page 7 of the FCC Form 470 Instructions. 
24 See, Exhibit 12, attached hereto. 

NY0556
Exhibit 12,
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Act”).25   

 The E-Sign Act states, in its pertinent part, that “a signature, contract, or 

other record relating to such transaction may not be denied legal effect, validity, 

or enforceability solely because it is in electronic form” and that “a contract 

relating to such transaction may not be denied legal effect, validity, or 

enforceability solely because an electronic signature or electronic record was used 

in its formation.”26 

 Thus, the E-Sign Act specifically provides that applications can be filed 

electronically in lieu of being filed in a paper form, and that electronic signatures 

cannot be denied legal effect simply because they were not filed in the traditional 

paper format.   

 In this instance, Zachary E. Zambri’s act of electronically inserting his 

name in the “Certification and Signature” block of the online Form 470 should 

suffice as a legally-binding electronic signature.  According to the definition 

contained in the E-Sign Act, the term “electronic signature” means an electronic 

sound, symbol, or process, attached to or logically associated with a contract or 

other record and executed or adopted by a person with the intent to sign the 

record.27  Thus, Mr. Zambri’s act of typing his name on the electronic certification 

section of the online Form 470 meets the minimal requirements of an electronic 

signature, as it was made with the intent to sign the record. 

                                                 
25 See Public Law 106-229 (15 USC §7001 et seq.). 
26 See 15 USC §7001(a)(1). 
27 See 15 USC §7006(5). 
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 In its decision denying OCFS’ letter of appeal, the Administrator denied 

OCFS’ electronic filing of FCC Form 470, in part, because:  

“the program rules, perhaps erring on the side of prudence and 
caution on behalf of the applicant, require a level of security and 
certainty that the signer is the authorized contact for the applicant.  
Thus, if the applicant does not choose the online option, program 
rules require a paper copy to establish the authority of the signer.” 

 Section 104(c) of the E-Sign Act further prohibits state and federal 

agencies from imposing or reimposing “any requirement that a record be in a 

tangible printed or paper form.”28  The only exception to this rule is if there is a 

“compelling government interest related to law enforcement or national security” 

and imposing a paper requirement is essential to that interest.29 

 Clearly the E-Rate program, and the FCC forms supporting the program, 

are unrelated to any government purpose related to law enforcement or national 

security.  The stated purpose of the Form 470 is for applicants to describe the 

eligible telecommunications-related services it seeks and to allow this information 

to be posted on the Fund Administrator website so that interested service 

providers can identify the applicant as a potential customer and compete for the 

service.  More significantly, the transmittal of a paper certification and signature 

page is exactly the type of process Congress intended to eliminate through the 

authorization for automation provided by the E-Sign Act.  Unlike the case in 

Crispus Attucks,30 where the applicant created a personal identification number 

                                                 
28 See 15 USC §7004(c)(1). 
29 See 15 USC §7004(b)(3)(B). 
30 See, FCC decision in Crispus Attucks YouthBuild Charter School, CC Docket No. 02-06, File No. SLD-

312243, denying applicants’ Form 470 on the basis of an missing electronic signature, requiring the 
submission of a signed certification within filing window.   
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(PIN) but did not electronically sign the online certification, OCFS’ Form 470 

contained a signature, as defined by the E-Sign Act. 

The FCC Form 470, as posted electronically by OCFS on November 13, 

2002, contained the required certifications and the typed name of Zachary 

Zambri, an authorized OCFS requestor.31  OCFS submits that the SLD is 

statutorily prohibited under the E-Sign Act from subsequently requiring OCFS to 

submit a signature page in paper form once an electronic signature is used.  In 

fact, since 2000, the FCC has permitted electronic signatures without the need for 

the submission of original signatures.32   Accordingly, OCFS should not be 

penalized for failing to have a traditional paper certification on file with the SLD.  

OCFS respectfully submits that nothing is gained by the SLD’s original signature 

page requirement, that the act of inserting an authorized representative’s name 

and submitting the Form 470 electronically fulfills the purposes required by the 

FCC rules and requests the FCC to accept OCFS’ electronic filing of Form 470 as 

containing the requisite certification and signature.   

The facts in this case are distinguishable from that of those in the Request 

for Review filed by St. John Central School.33  In that case, the St. John School 

filed an online Form 471, and submitted its Block 6 certification and Item 21 

attachments outside the filing window.  As St. John’s failed to file the required 

                                                 
31 See, Exhibit 13, attached hereto.    
32 See 47 CFR §64.1120(c)(1); see also Implementation of the Subscriber Carrier Selection Changes 

Provision of the Telecommunications Act of 1996; Policies and Rules Concerning Unauthorized Changes 
of Consumer Long Distance Carriers, CC Docket No. 94-129, FCC 00-255 (rel. Aug. 15, 2000) (Letters 
of Agency may be submitted electronically without original signature requirement).  In the decision, the 
FCC specifically cites the E-Sign Act as authority. 

33 See, Request for Review of the Decision of the Universal Service Administrator by St. John Central 
School, CC Docket Nos. 96-45 97-21, File No. SLD-239551. 

NY0556
Exhibit 13,



 - 12 -

Item 21 attachments within the established timeframes, its request for relief was 

denied.  In OCFS’ case, its online filing and certification of Form 470 was 

complete – and signed by an authorized requestor, made with the requisite intent 

to sign.    

If OCFS’ funding was denied because OCFS failed to submit a paper 

certification following its electronic posting, then we submit that the SLD has 

violated its duty to enforce the Commission’s rules and has engaged on its own in 

impermissible rule making. The Congress has explicitly directed that the USAC 

be limited to enforcing FCC rules.34  The Commission has emphasized that USAC 

and the SLD can perform only administrative functions and not make policy, 

interpret unclear provisions of the statutes or rules, or interpret the intent of 

Congress.35  The SLD is “prohibited from making decisions of law or policy” and 

must limit its activities “to implementing existing rules and policies established 

by the Commission.”36  The Administrator’s decision articulating as its basis for 

denying OCFS’ electronic signature the need for “a higher level of security that 

the requestor is an authorized contact” and  “erring on the side of prudence and 

caution” has no precedent in Commission rules or orders.  The online signature 

fulfilled the requirements of the E-sign Act. 

 

 

 

 

                                                 
34 See Conference Report on H. R. No. 105-504. 105th Cong. 2d. Sess.  
35 Changes to the Board of Directors of the National Exchange Carriers Associations, Inc., 13 FCC Rcd. 
25058, 25067 (1998). 
36 Id. 
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V. THE SLD SHOULD NOT HAVE REJECTED OCFS’ APPLICATION 

BASED ON A De Minimus ERROR. 

Finally, OCFS submits that the kind of inadvertent procedural discrepancy 

at issue here regarding the seemingly misdirected mailing of OCFS’ signed Form 

470 Block 5 certification, following OCFS’ electronic posting of that Form, 

should not be the basis for depriving schools of the funds Congress intended it to 

have available through the E-Rate program.  The administrative cost of accepting 

OCFS’ application under these facts are minimal, and are outweighed by the 

objective of ensuring that schools and libraries benefit from the schools and 

libraries universal service support mechanism as contemplated by the statute.37    

OCFS’ application was a perfectly good application, with the minor 

exception that an original, signed certification was not received by the SLD 

follow OCFS’ electronic posting.  The benefits of the E-Rate program should not 

be withheld due to a de minimus non-compliance with an overly cumbersome 

application requirement and an unjustified procedural rule. 

 

VI. CONCLUSION. 

OCFS respectfully requests that the Administrator’s decision on appeal 

denying OCFS’ letter of appeal for funding of FRN 1043280 be reversed and the 

Commission directs the SLD to deem the Form 470, properly filed by the NYS 

Office of General Services, as an alternative Form 470 for purposes of OCFS 

                                                 
37 See, Request for Review by Naperville Community Unit School District 203, Federal-State Joint Board 
on Universal Service, Changes to the Board of Directors of the National Exchange Carrier Association, 
Inc., File No. SLD-203343 
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