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L k a r  Ms Dorkh 

I.TPDeltaC:oin Communications Inc , d/b/a ITC“DeltaCom, through its attorneys. 
files this notice ofcvparl~presentation On March 5 ,  2004, James Gilniore and J ,  counsel to 
IICADcltaC‘oni, n ie t  w i t h  Commissioner Kevin Martin and his Legal Advisor, Daniel Gonzalez, 
lo disc~iss the petition filed by US LEC in CC Dockel No. 01-92. 

During the meeting, lTCADcltaConi urged the Commission to deny US LEC’s 
petition and to apply its ruling fully to the conduct in which US LEC has engaged. The CLEC 
Benchmark Order does not authorize US LEC or any othcr CLEC to use the benchmark rate for 
thc t rans i t  routing of CMRS-originatiiig traffic, and i n  fact the order and its implementing rule 
expi-cssly requirc that the rnle rcflect all originating access functions FCC Rule 61.26(a)(5) 
rcquires the bcnchinark rate to cover “all applicable fixed arid traffic-sensirive charges” 
(ciiiphasis stipplicd) The Coniniission constructed this rulc based on input from the CLEC 
industry 111 particular, the Association o f  I oca1 Telecommunications Services (“ALTS”) 
proposed a benchinark rate Lhat would “include all switching and transport components. ” See 
Comments of ALTS, filed Jan. 1 1 ,  2001, CC Docket Nos. 96-262 & 97-146, at p. 5 (emphasis 
supplied) Hence, the benchmark rate may bc used only if the CLEC actually performs all orthe 
functions that are covered by the rate It has never been lawful for US LEC or any other CLEC 
It) use lhc FCC-estahlishcd heiichinark ratc for the transit routing of CMRS-originating long 
distance traffic Thc parties also discussed thar l JS  LEC’s practices are contrary to the 
C’oinii i ission’s iuling in .Spnt/t /’CY. I7  FC‘C Rcd I3 192 (2002),  that CMRS carriers may not 
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imposcd tai'i Ked access chargcs oil iiiterexchaiige cari-iers exccpt pursuant to a valid contract 
M i t h  such iiiterexchange carriers 

ITC^DcltaCoiii poiiitcd out that the Commissioii previously ruled i n  AT&T 
C;~rp<~rc//ioii I' Birsiness Tidcroni. lnc , 16 FCC Rcd I2312 (2001 ), that it was unlawful for a 
CI-EC to cliargc an excessivc interstate acccss rate. In that case, the Commission held that a 
( ' I  .F:C''s interstate access chargc was tinjtis[ a n d  unreasonable in violation of section 201 (b), 
rclyiiig i n  par1 (at 111 42,47) on Ihc Cl,b:('.s practice ofsharing access revenues with its 
custoiiiers as hcing evidence that thc access rate was excessive Significantly, the Commission 
applicd that ruling on a fully retroactike basis dating hack to 1998 without relying on any agency 
dccisioii iiotiuying the CLEC that its rate might be unlawful Further, the fact that some 
inlercxchange carriers may ha\;e paid thc C'LEC's excessive access rate did not insulate the ratc 
h n i  full scrutiny under thc standards in section 201(b). In this case, US LEC's abusive access 
chargc practice, which also involves (tic sharing of access revenues with its customer, is an 
unjust and unreasonable practice i n  ~iolalioii of section 201(h), and the Commission's ruling 
should apply, as i n  the BTI decision, oii a fully retroactive basis to US LEC's activities 

I IC^DeltaC'om noted that i t  is the Commisqion's well-established practice over 
many years and i n  numerous cases 10 apply any ruling that a rate or practice is unjust and 
unreasonable i n  violatioii oCseclion 201 (b) on a fully retroactive basis to thc case at hand The 
Commissioii orten has issued sucli rulings in respoiisc to formal complaints filed pursuant to 
secliori 208 E I:, Global NAPS,  Inc. v Verizon Comiwunicatrons, 17 FCC Rcd 4031 (2002) 
( I L K  interconnection practice), A T K T  ( ~ ' O J ~ ' O Y O / I O ~ Z  v Busine.ls Teleconz. Jnc , 16 FCC Rcd 
I23 I 2  (2001) (cxccssive CLEC access charge), Total Telecomntu?iicunons Services, Inc v 
~ 1 T ~ ~ T ~ ' o ~ p p o ~ - ~ i ~ i o ~ ~ .  16 FCC Rcd 5726 (2001) (sham scheme to inflate access revenues), 
Rriinhow f'rogi-iiinniuig Holdings. lnc L' ne11 AtlntrticcNeiv Jersey, Jnc , I 5  FCC Rcd 11 754 
(2000) (denial of access to video dialtone system), The People's Network Incoiporared v 
Anieric~un Teliydioni~ rind Telegraph ( 'omipiirrj, 12 FCC Rcd 2 I O 8  1 ( 1  997) (backbilling beyond 
120 days) As tlie Court of Appeals has notcd. -'insofar as Section 208 authorizes the award of 
damages or other rcincdies. I I  is aluaqs 'retroactive' in 11s application in that it will always be 
changing the economic consequences o r a  carrier's prior conduct." Glohnl NAPS, Inc v FCC, 
247 F 3d 252, 259 (D C Cir 2001) A carrier is always on notice that its rates and practices will 
be judged according to the standards laid out by Congress i n  sections 201(b) and 202(a). 

There I S  no principled hasis for liniiting thc practice of applying rulings to the 
case at hand to section 208 complaint proccedings, and i n  fact the Commission has adhered to 
this prxtice in response to petitions for declaratory nilings E g ,  II/mnielrnan v MCJ 
~ ' ~ i J l i l I i l l l l ~ ~ 1 1 1 0 1 1 S  C o t p o i ~ ~ i ~ ~ ~ n ,  I7 FCC Rcd 5504 (2002) (directory assistance practices); I n  /he 
,Lh//er of :I / Z  7") l ' r - / i~ r te  Pciyihone ( '~ l l 7 /77 l .Y . \ /O f l  Plun. 3 FCC Rcd 5834 ( 1  992) (bundling of  0+ 
aiid It her\ ices) 
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I t  hcars cniphasis that the Commission, like courts, will apply a ruling on a .. prospcctivc basis ntrly when the ruling represents a “shift from a clear prior policy 
W(L[/ofi/,\ A‘o/utd G(/,P (‘0 I’ FERC’, 3 F i d  1544, I554 (D.C Cir 1993), see cdso Tennessee Gas 
P/peL/rie c‘o I’ FERC’, 606 F 2d 1094. I 115-16 (D C Cir. 1079) (retroactive application i s  
iinpcriiirssibIc only i f  the agcncy changes an explicit past policy). Even if the prior policy was 
amhipious. thc C‘oiiiiiiission’s practice is to apply a subsequent clanfication on a fully 
rclroactice hasis to thc conduct at hand See Glohal NAPS. Inc v Verrzotz (~‘omini i~i icat/ons, 11 
FCC Rcd 403 I .  T l ( 1  (2002) (declaring Verizon intcrconnection practice to be in  violation of  
section 201(b) cyci i  though consent dccrcc obligation was “ambiguous”) In this case. there is no 
“clcar prior policy” in  l awr  of U S  LEC’s ivuting and compensation practice ~ indccd, US LEC 
has no1 ciled any ciisc in wjhich the Commission has even arguably authorized or approved this 
practice ~ and hcncc the Commission’s ruling must be applied on a fully retroactive basis as a 
i i ia l ter  ciflaiv and lony-cstahlished Commission practice 

‘See 

A fc~v parties have suggested in the most general terms that sonie CLECs and 
CMRS carriers may have ciigaged in this practice on asuh rosu basis prior to the tiling ofUS 
I I:C’u pctitioii Nonc of these parties has identified any details of these arrangcnients, much less 
subniitted copics oftticni, on the record in this proceeding As such, these opaquc statements 
intist be discarded as unsupported and self-serving Further, 1TC”DeltaConi was not aware of 
an! such routing and billing practices prior to the discovery of US LEC’s scam in 2002. If 
IT<‘^DeltaCom paid CLEC invoiccs containing access charges for wireless-originatiiig traffic, it 
did not knowingly do so, and would have paid such charges only because the CLEC (as it has 
bcen docuiiiented that LIS I C did) affimiatively concealed the wireless-originating nature of 
the traffic o r  disguised its role in transmitting the wireless calls When 1TC”DeltaCom learned 
that LIS LEC was invoicing i t  Tor CMRS-uriginating “8YY” calls, 1TC”DeltaCom immediately 
disputed thc practice and ceased paying such charges lt bears emphasis that the Commission 
previously looked into a rclated issue in CC Docket No 95-185, and no party inlbrmed the 
Commission of any such practices In the Sprtni PCS decision, the Commission made a 
determination, bascd on thc record in that proceeding. that CMRS carners recovered their access 
costs froin end users. not froin intcrexchangc carriers The Commission stated “Until 1998, 
wheii Sprint PCS hi-st approached AT&T and other lXCs about payment for terminating access 
senice, all CMRS cai-riers recovered the cost ortemiinating long distance calls from their end 
users. and not Iroin iiitcrcxcliange carriers ’. , S p r / / ~  PCS, 17 FCC Rcd 13192, I3199 (2002). 
That holding rcpudiates any  suggestion that this type of abusive routing and compensation 
practicc had bccoiiie a tacit industry norm 

ITC’DeltaCom docs not have the ability as a technical matter to selectively refuse 
“XYY” tral’lic dcli~crcd to i t  hq (IS LEC at the Il.l.C”s access tandem, and that lTCADeltaCom 
has disputed numerous iiiwices sent hy US LEC for the transit routing of CMRS-originating 
“XYY” tral‘lic sincc mid-2002 Such invoices now total more than $3 million The 
( ‘ t ) inmission’s ruling should not deliberatcly o r  inadvcrtently give US LEC any openings to 
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iiiitialc or prosecute a litigation strategy against interexchange carriers in an effort to collect such 
LI ii I aw fti I cIi ai-gcs 

Lastly, 1TC"l)cltaCom wishes to stress that the current posture of this proceeding 
docs not permit the Commission to ISSLIC a decision whereby i t  determines that US LEC's 
practice  viis lawful tinder pre-existing laws and policies yet wi l l  bcproscribed on a going- 
forward basis This approach would cmbody the adoption o f  a new rule by the Commission, 
which rcqtiircs a notice-aiid-comment ruleniakiiig proceeding under Section SS3(b) of the 
Adiniriistrative Proccdure Act i)le~J Sjiiwit ('oiporiifioti 1' FCC, 3 I5 F 3d 369 (D C Cir 2003) 
I n  that casc'. the ( 'uurt  noted that "new rtilcs that uork substantive changes in  prior regulations 
are sublect to the A P A ' s  procedures .. 31 5 F 3d at 374. US LEC's petition for a declaratory 
ruling. and thc Public Notice issued by thc Comniission, do not satisfy applicable APA 
reytiircmciits Ofcourse, the Comniission need not concern itself with this issue if it finds, as the 
record shows.  that 1 IS LEC's practice \vas contrary to existing Commission precedent as well as 
the prohihilion against unjust and unreasonablc practices and rates in scction 201(b) 

Please contact me at (202) 955-9676 i f  you have any questions regarding this 
filing. 

Sincerely, 

cc: K w i n  Maitin (via eniail) 
Daniel Gonralez (v ia  eniail) 
Christopher Libertelli (via einail) 
Matlhcw Brill (via einail) 
Scott Bergiann (via email) 
.Jessica Roseiiworcel (v ia  email) 
Victoria Schlcsinger (via eniail) 
Gregory Vadas (via einail) 
Qualcx Iiitcmational (via email) 


