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Exhibit A) and from the Findings ofFact and Conclusions of Law Regarding Inequitable

Conduct dated December 16, 2003 (attached hereto as Exhibit B), both embodied in the Final
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

FORT PIERCE DIVISION

NORTHPOINT TECHNOLOGY, LTD.,

Plaintiff,

-vs-

MDS AMERICA, INC., and
MDS INTERNATIONAL, SAR.L.,

Defendants.
___________~I

CASE NO. 01-14207-CIV-COHN

JURY VERDICT

1. Has Plaintiff established by a preponderance of the evidence that
MDS America infringed Claim 8 of '605 patent?

Yes_~ No __----'__

2. Has Plaintiff established by a preponderance of the evidence that
MDS America infringed Claim 1 of '878 patent?

Yes V No _

3. Has Plaintiff established by a preponderance of the evidence that
MDS America infringed Claim 7 of '878 patent?



Yes_....:.~ _ No _

4. You need answer this question ONLY if you answered question 1,2 ..
or 3 "Yes". Do you find that Defendant MDS America's infringement.
was willful?

Yes _ NO_--,V _
5. Has Plaintiff established by a preponderance of the evidence that

MDS International infringed Claim 8 of '605 patent?

Yes _ NO_--,-V__

6. Has Plaintiff established by a preponderance of the evidence that
MDS International infringed Claim 1 of '878 patent?

Yes' No ~

7. Has Plaintiff-established by a preponderance of the evid,encethat
MDS International infringed Claim 7 of '878 patent?

Yes _ NO_...::V__

8. You need answer this question ONLY if you answered question 5, 6
or 7 "Yes". Do you find that Defendant MDS International's
infringement was willful?

Yes _ No _

[If you answered Yes to Question 1,2,3, 5, 6 or 7, you have
determined that the Defendant named in the question has infringed
the Claim of the Patent identified in the question and must now
determine if that Claim of the Patent is valid. If you answered.No to
Questions 1 through 8, you need not answer the remaining
questions. If your answer was Yes to Question 1 or 5, you must
answer-Questions 9,12,15,18,21 and 24. If your answer was Yes
to Question 2 or 6, you' must answer Questions 10, 13, 16, 19, 22
and 25. If your answer was Yes to Question 3 or 7, you must ,mswer
·Questions ii, 14, 17,20,23 and 26.]



9. Have the Defendants established by clear and convincing evidence
that Claim 8 of the '605 patent fails to comply with the written
description requirement?

Yes _ No V
10. Have the Defendants established by clear and convincing evidence

that Claim 1 of the '878 patent fails to comply with the written
description requirement?

yes _ No _::.-c/__
11. Have the Defendants established by clear and convincing evidence

that Claim 7 of the '878 patent fails to comply with the written
description requirement?

yes _ NO_--=-V__

No _

No _

No _

12.

13.

14.

Have the Defendants established by clear and convincing evidence
that Claim 8 of the '605 patent fails to comply with the enablement
requirement?

Yes _-.Jl./__
Have the Defendants established by clear and convincing evidence
that Claim 1 of the '878 patent fails to comply with the enablement
requirement?

Yes_-2.V__
Have the Defendants established by clear and convincing evidence
that Claim 7 of the '878 patent fails to comply with the enablement
requirement?

Yes I
15. Have the Defendants established by clear and convincing evidence

that Claim 8 of the '605 patent fails to comply with the best mode
requirement?



Yes _ VNo _

16. Have the Defendants established by clear and convincing evidence
that Claim 1 of the '878 patent fails to comply with the best mode
requirement?

Yes _ No _...><.t/__
17. Have the Defendants established by clear and convincing evidence

that Claim 7 of the '878 patent fails to comply with the best mode
requirement?

Yes _ No __tI

No _

No _

18.

19.

20.

Have the Defendants established by clear and convincing evidence
that Claim 8 of the '605 patent fails to comply with the definiteness
requirement?

Yes_~v'__

Have the Defendants established by clear and convincing evidence
that Claim 1 of the '878 patent fails to comply with the definiteness
requirement?

Yes _----'/<--.<__

Have the Defendants established by clear and convincing evidence
that Claim 7 of the '878 patent fails to comply with the definiteness
requirement?

Yes __\JL/__ No -'--_

No _

21. Have the Defendants established by clear and convincing evidence
that each and eyery limitation in Claim 8 of the '605 patent was
described in a single printed publication anywhere in the world or a
U.S. patent prior to October 11, 1995?

Yes /



No _

No _

No _

No _

22.

23.

24.

25.

Have the Defendants established by clear and convincing evidence
that each and every limitation in Claim 1 of the '878 patent was
described in a single printed publication anywhere in the world or a
U.S. patent prior to October 11, 1995?

Ves I
Have the Defendants established by clear and convincing evidence
that each and every limitation in Claim 7 of the '878 patent was
described in a single printed publication anywhere in the world or a
U.S. patent prior to October 11, 1995?

/Ves _

Have Defendants established by clear and convincing evidence that
the method described in Claim 8 of the '605 patent wouid have been
obvious to a person of ordinary skill in the field of the invention at the
date of the invention?

Ves _--",/__

Have Defendants established by clear and convincing evidence that
the apparatus described in Claim 1 of the '878 patent would have
been obvious to a person of ordinary skill in the field of the invention
at the date of the invention?

Ves /

26. Have Defendants established by clear and convincing evidence that
the method described in Claim 7 of the '878 patent would have been
obvious to a person of ordinary skill in the Held of the invention at the
date of the invention?

ves---t.L:- No _

[If your answers to Questions 9, 12, 15, 18, 21, and 24, were all No,
you have determined that Claim 8 of the '605 Patent is valid and you
should proceed to answer Question a7 OR If your answers to Questions
10, 13, 16, 19, 22 and 25 were all No, you have determined that Claim 1 of
the '878 Patent is valid and should proceed to answer Question a7 OR If



, '.'

your answers to Questions 11,14,17,20,23 and 26 were all No, you have
determined that Claim 7 of the '878 Patent is valid and should proceed to
answer Question 47.J

37. What is the total amount of damages adequate to compensate
Plaintiff for the infringement by Defendants?

Amount _

So say we all this - .....L....;L_7""Jj";_- day of November, 2003
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UNITED STATES DISTRiCT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 01-14207-CIV-COHN

NORTHPOINT TECHNOLOGY, LTD.,

Plaintiff,

v.

MDS AMERICA. INC. and
MDS INTERNATIONAL, S.A,RL.•

Defendants.

___ D.C.

DEC f 6 2003
CLAllENCE MADDox

,'."'.", U,S. DIST. CT.•• PLA.., FT. LAUlJ.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW REGARDING INEQUITABLE CONDUCT

THIS CAUSE is before the Courtupon request byDefendants MDS America,

Inc. ("MDSA") and MDS International, S.A, ("MDSI") that U.S. Patent Nos. 5,761,605 (the

'605 p.atent") and 6,169,878 (the '878 patent") be declared invalid due to inequitable

conduct by PlaintiffNorthpointTechnology, Ltd. ("Northpoint"). The trial of this cause was

held from October 27,2003 through November 4, 2003 during which time the parties lIVere

afforded the opportunity to present any evidence relating to the issue of inequitable

conduct. The Court reserved ruling directing the parties to brIef the Issue and submit

proposed findings of fact and conclusions oflaw. Upon consideration of the submissions

of the parties and the evidence received at trial, the Court finds as follows.

FINDINGS OF FACT

Plaintiff Northpoint filed an amended complaint alleging that Defendants

MDSA and MDSI infringed the '605 patent and the '878 patent. Defendants answered,

denying Infringementand asserting claims of invalidityand ineqUitable conduct. The '605

and'878 patents reiate to an apparatus and method for prOViding terrestrial transmissions

/l
I'l
/7g



along with direct broadcast satellite transmissions using a common frequency to the same

locatio'n at the same time.

Defendants contend that Plaintiff engaged In inequitable conduct described

as follows. First, Plaintiff knew and failed to disclose prior co-existence of point-to-point

terrestrial transmissions in the same frequency band witll Direct Broadcast SatelJite

Transmissions. Second, Plaintiff failed to disclose to the Patent Office a pUblication

entitled "recommendation ITU·RF·755-1. Third, Plaintiff misrepresented to the Patent

Office the teachings of U.S. Patent No. 5,483,663 (the '663 patent"). Fourth, Plaintiff

misrepresented to the Patent Office the stateofthe art with respectto directional antennas.

Fifth, Northpoint inventors submitted a false affidavit stating that the inventions ofthe '605

and '878 patents were made before the Invention ofthe '663 patent. Sixth, Piaintiffmisled

the patent examiner about interference mitigation factors. Seventh, Northpoinl's CEO

Sophia Collier submitted a false declaration that experts believed that DBS and terrestrial

signals.could not besimultaneouslytransmfttedwithout interference. The Court makes the

folJowing findings of facl with respect to each of Defendants' allegations.

The application that issued as the '605 patent was allowed over the '563

patent of Saleem Tawil, aco-inventorofthe '605 and '878 patents, in the first Office Action.

The examiner found that the '663 patent falls to disclose receiving signals at the same

frequency atlhe ''first'' (satellite) and "second" (terrestrial) receiving antennas, Instead the

examiner found that the terrestrial antenna in the '663 patent receives signals at

frequencies Within a portion of the DBS spectrum withdrawn from use by the satellites and

dedicated to terrestrial use, citing a passage at column 2, lines 15-21 of the '663 patent.

PX186 'at NTP2987172,
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At trial, inventor Carmen Tawil testified that because the '663 antenna

arrangement is connected to a single receiver that processes both incoming satellite

signals and Jncoming terrestrial signals, those signals cannot be received simultll11eOl,lsly

at the same frequencies, Tr, (Vol. 1) at 243-44,246-49; Tr. (Vol. 2) at 73·76.,Mrs; Tawil

also explained that the only embodiment in the '663 patent that Involves ,the sr;tme·

frequencies for satellite and terrestrial signals - and thus would not require withdrawing

frequencies from the DBS band farthe terrestrial signals·. is an arrangement wherein the·

antenna is moved so that It receives either the satellite signals orthe terrestrial signals, but

not both simultaneously, Tr. (Vol. 1) at 248·50; Tr. (Vol. 2) at 76.

The application for the '878 patent was initially rejected by the examiner as

being obvious over the '663 patent in view of U.S. Patent No. 5,444,762 (Frey). See PX189

at NPT29942-44, With regard to the '663 patent, the examiner reiterated the position he

stated in his reasons for allowance in the '605 prosecution· that the '663 patent did not

disclose receiving satellite and terrestrial signals at the same frequency, clling .the Same

passage in the '663 patent concerning withdrawal of part of the DBS band for terrestrial··

use. PX189 at NPT29942-44. The examiner repeated his finding that the '663 patentdoes

not disclose simultaneous reception of terrestrial and satellite signals ahthesame

frequency, and cited the passage concerning withdrawai of part of the DBS band for

terrest\lal use, in each of his rejections based on the '663 patent during prosecl;!tion ofthe

'878 patent. PX189 at NTP2994045, NTP29989-95, NTP30023·25. The '663 patent

describes withdrawal ofpart ofthe DBS band for terrestrial use in anotherpassage; stating

that "[a)lthough more orless of the DBS spectrum may be used for local channel signals, .

3
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apprOXimately ten percent (10%) oHhe satellite broadcast frequency band will preferably

be vacated for the converted local channel signals." PX170 at 2:53-56.

In response to the initial rejection, the Tawils submitted aDeclaration in which

they attested that the invention of the' 878 patent had been conceived prior to that of the

'663 patent, and argued that, therefore, the '663 patent was not prior art. PX189 at

NPT29983-87. At trial, Mrs. Tawil affirmed that the statements in the Declaration were

true. 1r. (Vol. 1) at 259, 262. The examiner held that the Declaration was insufficient to

establish a prior date of conception because the Tawils testimony was not corroborated

by evidence ofdisclosure to others ordocumentary evidence, and maintained the rejection

over the '663 patent and Frey. PX189 at NPT29990-91.

In response, the Tawils submitted new claims and argued, among other

things, that neither the '663 patent nor Frey discloses a directional transmitting antenna

ortransmitting terrestriai signals on the same frequency as satellite signals, as required by

the new claims. PX189 at NTP30009-19. The '663 patent supports the argument that the

terrestrial transmitting antennadisciosed therein transmits in all directions, and, therefore,

is notdirectional, statingthattransmitter 14 "can provide asuitable signal forapproximately

a ten-mile radius around the transmitter." PX170 at 4:52-54,

Informaticn concerning the architecture of the DBS system, including the

directional nature of the receMng antennas and the avoidance of satellite/satellite signal

interference was disciosed to the PTO in the specification of the applications that issued

as the '605 and '878 patents. For example, the specification of the '878 patent states that

"[first, the receiving antenna must be limited to receive signals only wlthin a certain

reception range abouttha centerline ofthe antenna, Second, the satellrtes must be spaced
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apart about the geosynchronous arc so that a receiving antenna may be positioned with

only a single satellite transmitting in the directional reception range of the antenna," PX119

at 3:52-58. See also PX119 at 1:44--53, 3:59- 4:3; PXI13 at 1:39-44, 3:47-67.

The examiner rejected the new claims as obvious over combinations of the

'663 patent, Frey and a new reference, U.S. Patent No. 5,729,825 of Kotreski. PX1B9 at

NTP3002526. In their response to these rejections, the Tawils amended claims, argued

the merits ofthe examiner's obviousness rejectJons on various grounds, including thatthe

referel'lces failed to suggest the combinations the examiner had made, and sUbmitted two

Declarations: a Declaration by Sophia Collier providing evidence regarding skepticism of

experts, and a Declaration by Canmen Tawil providing evidence showing technical success

ofthe claimed invention in spite of the skepticism. PX189 at NPT3DD7D, 30076-78.

In her Declaration, Mrs. Tawil explained Northpoint's testing ofthe invention

at Washington, DC, in which terrestrial transmissions and satellite transmissions were

made at the same frequencies althe same time to the same location, in a mannerthat did

not cause interferel'lt:e to eitherof the transmissions, and attached the entire report of the

tests that was providedlo the FCC. PX189 at NPT30D80-85, NPT30138-223. Mrs. Tawil

stated that "[t]he iack of interference with the DBS signals at the same frequency was

made possible by transmitting the Terrestrial Signals only along routes outside of the

directional reception range ofthe DBS receiving antennae as disclosed and claimed in the

above-described patent application. Yet the Terrestrial Signals were received at the test

sites through a directional receiving antenna aimed at the NPT transmitter." PX189 at

NTP30D84-85. Mrs. Tawil and Dr. Edward Milier testified at trial tllat transmission
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parameters, such as power, were well.known to those skilled in the art, Tr, (Vol. 1) at 239;

Tr, (Vol. 6) at 193-196, 199.

A document entitled "Recommendation ITU-R F,755-1" was cited within the

report of the Washington tests attached to Mrs. Tawil's Declaration. PX189 at

NTP30200.23. Defendants did not rely on Recommendation ITU·R F,755-1 as allegedly

invalidating prior art at trial. Tr. (Vol. 6) at 284-89, See also Tr. (Vol. 5) at7-11. The only

evidence elicited at trial regarding the materiality of Recommendation ITU-R F.755-1 was

the testimony of Mrs. Tawil, who testified that it had no relevance at all to the '605 or '878

patents. Tr. (Vol. 2) at 34-35. 37.

In her Declaration, Ms. Collier stated that "experts in the field of wireless

communications" had consistently expressed the belief that jf both fixed terrestrial

transmissions and satellite transmissions were made at the same frequency to a common

geographic area, these transmissions would interfere with one another. PX189 at

NPT30086. In support of herdeclaration, Ms. Colliersubmilted excerpts from a multitude

ofpubliciy available documents, including FCC reports, supporting each of herstatements.

PX189 at NPT30098·137. Ms. Collier testified attrialthatshe believed her statements in

her Declaration were completely accurate. Tr. (Vol. 3) at 99-100,104-7.

After submission of the arguments directed to distingUishing the cited prior

artand the Declarations ofMrs. Tawil and Ms. Collier, the examinerallowed the application

for the' 878 patent, finding that the prior art failed to disclose or make obvIous the claimed

invention. As his reasons for allowance, the examiner cited the Tawils' arguments in

response to the reJections. PX189 at NTP30227-28.
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The statement in the specifications ofthe '605 end '878 patents that the FCC

"has d.edicated" and "has set aside" the electromagnetic spectrum from 12.2 to 12.7

gigahertzforDBS broadcasting is accurate. PX 119 at1 :29-31. In 1983, the FCC allocated

the band to DBS on aprimary basis because "the fixed [microwave] seNices and the DBS

services cannot use the same frequencies in a geographic area due to interference" and

provided alternative frequencies for the existing point-to-point microwave services. PX202

at NTP30800. The FCC also provided that if a point-to-point microwave licensee did not

change frequencies by 1988, it would have a secondary status with regard to DBS

receivers. PX202 atNTP3081 O. The FCC In 2000 confirmed that "[a)11 private operational

fixed point-ta-point microwave stations in the 12.2 to 12.7 8Hz band operate on a

secondary basis to DBS , •.• The COmmission has allocated the 12.2-12.7 GHz band for

use by the broadcasting-satellite seNice," PX 195 at NTP30431-32 n535.

There were about 10,000 point to point microwave links in the band as of the

early 1980s, but by the time oftrialthe number had dwindled to around 370. Tr. (Vol. 6) at

3031. fnfarmation conceming tile relatively few residual point-ta-point microwave links in

the 12.2 to 12.7 GHz band afterthe FCC's allocation of the band to DBS satellite use was

not material to the prosecution ofthe '605 or '678 patents. See Tr. (Vol. 6) at 30-31. See

alsoTr. (Vol. 3) at 107-8. The Tawils' invention relates to frequency sharing at the same

time and althe same location. Tr. (Val. 6) at 33-34, 142-43; Tr. (Vol. 3) at 107-6. The same

location limitation of the patents is central because the invention is addressed to tlhe

problem ofinterference, and iflheterrestrial use is geographically remote from the satellite

use, there is no problem for the invention to solve.

7

•



Dr. Miller testified that one could not receive DBS signals near such a

terrestrial microwave reiay system because of interference. Tr. (Vol. 6) at 177-78.

Defendants' expert, Mr. Rubin acknowledged at trial that he had no information that any

DBS receiving antenna is in the same location as a point-to-point microwave link even

today. Tr. (Vol. 5) at 33·34. Residual point to point microwave links transmitting in the

12.2 to 12.7 GHz band do not engage in "frequency sharing" In the manner addressed by

the '605 and '878 patents. Tr. (Vol. 1) at 229-231. The existence of these residual

terresfrJaJ services exemplifies coordination - keeping uses at the same frequency

separated.ld. Mrs. Tawil testified that coordinated use is differentfrom frequency sharing.

ld.

Information concerning the residual point-to.point microwave links operating

in the 12.2 to 12.7 GHz band after the FCC's allocation of the band to DBS satellites was

provided to the PTO. For example, Ms. Collier's Declaration quoted a petition submitted

by Echostar. stating "[The Commission] made the decision in 1982 to relocate terrestrial

microwave operations (elCceptfor afewgrandfathered links), based on the recognition that

terrestrial point to-point licensees cannot share the spectrum with DBS providers." PX189

at NTP30094 (T14), NTP 30128-29 (Ex. U) (emphasis added),

No one associated with the prosecution of the '605 or '878 patents withheld

any material information concerning MDSI's installations ofHypercable systems. There is

no evidence in the record that anyone associated with the prosecution knew anything

about MDSl's installationsofHypercable systemsduringthe prosecution. Fabrice Ducasse

admitted on cross-examination at trial that the MDSJ web site did not contain or display
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Information regarding frequency sharing using MDSI systems at the time that prosecution

was occurring. Tr. (Vol. 5) at 18-21.

CONCLUSIONS OF LAW

A party alleging that anindividual associated with the prosecution ofa patent

has committed inequitable conduct must establish, by clear and convincing evidence, that

during prosecution that individual: (1) withheld material Information or (2) submitted false

material Information to the United States Patent and Trademark Office ("PTO"). Fiskars,

Inc. v. HuntMfg. Co., 221 F.3d 1318, 1326 (Fed. Clr. 2000); Kingsdown Mad. Consultants

Ltd. v: Hollister Inc., 863 F.2d 867, 872 (Fed. Cir. 1988) (en bane). The party alleging

inequitable conduct must establish by clear and ccnvincing evidence that the individual

alleged to commit the inequitable conduct had an intent to deceive the PTO. Molins PLC

v. Textron, Inc., 48 F.3d 1172, 1181 (Fed. Cir. 1995).

A threshold level of meteriality and intent must be satisfied before the court

employs abalancingtest regarding materialityand inteot to determinewhether"lnequitable

conducr' on the whole has occurred. Life Tech., Ina. v. Clontech Labs., Inc., 224 F.3d

1320, 1324 (Fed. Cir. 2000); Grltikon, Inc. v. Beaton Dickinson Vascular Access, Ina., 120

F.3d 1·253, 1256 (Fed. Cir. 1997). Information is material to patentability when It is not

cumulative to information already of record orbeing madeofrecord in the application, and

(1) It establishes, by itself or in combination with other information, a prima facie case of

unpatentability, or (2) it refutes. or is Inconsistent WIth. a position the appflcant takes in (I)

opposing an argument of unpatentability relied upon by the PTO or (II) asserting an

argument of patentability. 37 C.F.R. § 1.56(b) (1996); Critikon, 120 F.3d at 1257.

9

-------------- - -- - --------------- ---



Intenttc deceive the PTO cannot be presumed from a finding of materiality

alone. Therma-Tru Corp. v. Peachtree Doors Inc., 44 F.3d 988, 996 (Fed".Cir. 1995)

("[Defendant] refers to no evidence whatsoever of Intentto deceive or mislead, bUI.argues .

that intent to deceive or mislead should be inferred from the fact that certain information

was not proVided to the examiner. That theory of inferential culpability was definitively laid

to rest'in Kingsdown, wherein this court en bane held that invalidity for Inequitable conduot

requires a showing, by clear and convinoing evidence, of intent to deceive or mislead the'

palent examiner into granting the patent.") (citing Kingsdown, 863 F.2d at 876) (emphasis

added).

At a minimum, the evidence must be olear and convincing that the

information is highly malerial and that the individual knew or should have known of the

materiality before intentto deceive can be inferred. eritlkan, 120 F.3d at 1257. Although

intent need not be proven by direct evidence. there must still be clear and convincing

evidence of some factual basis to support a finding of intent. See Fiskars. ;221 F.3d at,

1327-28; Molins, 48 F.3d at 1181.

Statements concerning the contents ofapriorart reference cannot constitute

amaterial omission ormisrepresentation where the patentexaminerhas the reference and

is free. to reach his own conclusion regarding Its contents. Akzo N. V. v. US. Int'l Trade

Comm'n, 808 F.2d 1471,1482 (Fed. Cir. 1986). See also Life Tech., 224 F.3d at1326 ("the

inventors merely advocated aparticular interpretation ofthe teaching ofthe Johnson,article .

and the level of sl,11110 the art, which the examinerwas free to accept Dr reject"); Gargoyles

Inc. v. United States, 33 U.S.P.Q.2d 1595, 1605 (Fed. CI. 1994). See also Beckman
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E

Instruments, Inc. v. LKB Produkter, AB, 5 U.S.P.Q.2d 1462, 1464 (D. Md. 19B7) ("The

patent examinerwas capable of independentlyevaluating the material before him, and [the

applic?nt's] representations as to how to interpret that material cannot be the basis for a

fording of inequitable conduct.").

Defendant has falled to establish by clear and convincing evidence that

anyone associated with the prosecution of the '605 or '878 patents misrepresented any

material information or fact or failed to disclose any material information or fact during

prosecution; or, that anyone associated with the prosecution of tile '605 or '878 patents

had any intent to deceive the PTO during prosecution of the '605 or '878 patents.

Accordingly, it is

ORDERED AND ADJUDGED that Defendants' request that Patent '605 and

'878 be declared invalid on the grounds of inequit ble conduct is hereby DENIED.

DONE AND ORDER this /6

'cc: Barry S. Richard
Mark Supko
Walter E. Hanley
Janet T. Munn
James H, Laughlin
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 01-14207-CIV-COHN

NORTHPOINT TECHNOLOGY, LTO.,

Plaintiff,

y.

MDS AMERICA, INC. and
MDS INTERNATIONAL. S.A.R.L.,

FILED by_
_O:G:

DEC f S 2093

Defendants.
___________,1

FINAL JUDGMENT

THIS CAUSE is before the Court pursuant to Fed. R. Civ. P. 58. In

accordance with the Verdict of the Jury and the Findings of Fact and Conclusions of Law

entered by the Court with respect to the issue of inequitable conduct, it is

ORDERED AND ADJUDGED thatjUdgment isentered in favorofDefendants

and against Plaintiff, The Court retains jurisdiction for an award of attorneys fees if

apprnpriate. All pending motions are denied ~ot. This case is closed.

DONE AND ORDER this 6 day of December 2003.

fjQ;
cc: Barry S. Richard

Mark Supko
Walter E. Hanley
Janet T. Munn
James H. Laughlin
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NORTHPOINT TECHNOLOGY, LTO.,

Plaintiff,

v.

MDS AMERICA, INC., and
MDS INTERNATIONAL, SARL,

______-"O"'e""fe"-!n"'da""n"-'t""s.~~{

UNITED STATES DISTRICT,COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.01·14207·CIV·COHN

ORDER DENYING RENEWED MOTION
FOR JUDGMENT AS A MATTER OF
LAW

fILED by D.O. .,

JAN 26 2004

THIS CAUSE is before the Court upon Plaintiff's Renewed Motions for

JUdgement as a Matter of Law (docket entries ## 181 and 184).

Judgment as a matter of law is proper only when the "facts and inferences

point so overwhelmingly in favol' afthe movant ... that reasonable people couldnot arrive

atacontrary verdict." Richardsonv. Leeds Police Dep't. 71 F.3d 801,805 (11th Cir.1995).

The evidence adduced at trial must be such that, without weighing the credibility ofthe

wITnesses or otherwise considering the weight of the eVidence, there Dan ,be butane

conclusion as to the verdict that reasonable men could have reached. Rabun v'. Kimberly., .

Clarlc Corn.. 678 F.2d 1053, 1057 (11th Cir.1982). AU of the evidence is vie'wec!anq'all

reasonable inferences are drawn in a light most favorable to the non-moving party: See

Beckwith v. City of Davtona Beach Shores, 58 F.3d 1554, 1560 (11th Cir.1995).

As the jUry's verdict was one which reasonable peopie could reach, it is

-



ORDERED AND ADJUDGED that Plaintiff's Renewed MotIons for

JUdgement as a Matler of Law (docket entries ## 183 & 184) Is hereby DENIED.
wr

DONE AND ORDERED this day of January, 2004.

cc:Barry S. Richard
MarkSupko
Walter E. Hanley
JanetT. Munn
James H. Laughlin


