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MEMORANDUM OPINlON AND ORDER IN CC DOCKET NOS. 96-149,98-141,01-337 

Adopted: March 11,2004 Released: March 17,2004 

By the Comssion-  Chauman Powell, and Comrmssioner Alxmathy isstllng separate 
statements, Commissioners Copps and Adelstein concurrhg and issuing separate statements. 

1. INTRODUCTION 

1. On November 4,2003, we released a Notice of Proposed Rulemaking’ to re- 
examine our rules implementing the “operate independently” requlrement-af-sechon 272@)( 1) of 

See Sectron 272@)(1) ’s “Operate tndependently ” Rquwemenf fur Section 272 AflIiarm, WC Docket No 03- 
228, Notice of Proposed Rulemaking, 18 FCC Rcd 23538 (2003) (Not@ Comments were filed on Decmbm 10, 
2003 by Americatel Corporation (Amerkatcl), AT&T Gorp (AT&T), Bellswtb Cotpodon (BdlSouth), Qwest 
Semces Corp (Qwest), SBC Communications hc (SBC), Spmt Corporation (Sptmt), United States Telecrrm 
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the Communications Act of 1934, as amended (the Act)? In this Order, we conclude, based on 
the reexamination of ow rules, that the prohibition against sharing by BOCs and their section 272 
affiliates of operating, installation, and maintenance (OI&M) functions is not a necessary 
component of the statutory requirement to “operate independently” and is an overbroad means of 
preventing cost misallocation or discrimination by Bell operating companies (BOCs) against 
unaffiliated rivals? We M e r  conclude that we should retain the prohibition against joint 
ownership by BOCs and their section 272 affiliates of switching and transmission facilities, or 
the land and buildings on which such facilities are located.’ In addition, because of our actions in 
this Order, we dismiss as moot petitions filed by SBC and BellSouth, pursuant to section 10 of 
the Act, seeking forbearance from the OI&M sharing prohibition. Finally, we grant SBC’s 
request for modification of the SBCIArneritech Merger &de? conditions related to OI&M 
services to the extent that these merger conditions are incorporated into the conditions of the SBC 
Advanced Services Forbearance Order: 

11. BACKGROUND 

A. Sections 271 and 272 

2. Sections 271 and 272 of the Act, which were added by the Telecommunications 
Act of 1996 (1996 Act), establish a comprehensive framework governing BOC provision of 
“interLATA service.”’ Pursuant to section 271, neither a BOC nor a BOC affiliate may provide 
in-region, interLATA service prior to receiving section 271(d) authorization from the 

~ ~~ 

Association (USTA), Verizon Telephone and Long Distance Companies (VnizOn), and WorldCom, hc.  dm/a MCI 
(MCI). Reply comments were filed on December 22,2003 by AT&T, BellSouth, MCI, Qwcst, SBC, Sprint, and 
Verizon. See Pleading Cycle htablished for Comments on .;ection 272@)(1) ’s “Operate Independent&” 
Requirement for Section 272 Aflliates, WC Docket No. 03-228, Public Notice, 18 FCC Rcd 24373 (2003). 

2 47 U.S.C. g 272@)(1). 

01&M liu~ctions with the BOC or another BOC affiliate. 47 C.F.R. 5 53.203(aM2)-(3). 

4 47 C.F.R 5 53.203(axl). 
S 

Trans&r Control ofCorporations Holding Commission Licenses and Lines Pursuant to Sections 214 and 310(d) of 
the Communications Act andparts 5,22,24,25,63,90,95 and 101 of the Commission’s Rules, CC Docket No. 98- 
141, Memorandum Opinion and Order, 14 FCC Rcd 14712 (1999) (SBUAmeritech Merger Order), vacated inpart 
sub nom., Ass’n of Communications Enters. v. FCC, 235 F.3d 662 (D.C. Cu. 2001) (ASCENTv FCC). 
6 

Docket No. 01-337, Memorandum Opinion and Order, 17 FCC Rcd 27000 (2002) (SBCAhancedServices 
Forbearance Order). 

local access and transport area and a point located outside such area.” 47 U.S.C. $153(21). “Telecommunications” 
is de6ned as ‘%e mumission, between or among points specified by the user, of information of the user’s choosing, 
without change in the form or content of the information as sent and received.” 47 U.S.C. 5 153(43). 

Sections 53.203(ax2)-(3) of the Commission’s rules prohibit a BOC’s section 272 affiliate h m  sharing 3 

Applications of Ameritech Corp., Trmferor, andSBC Communrcotions Inc.. Transferee, For Consent to 

Review of Regdato?y Requirements for Incumbent LEC Broadband Telecommunications Services, CC 

The term “interLATA service” is defined in the Act as ‘telecommunications between a point located in a 1 

L 
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Commission.’ S-on 272 requires BOCs, once authorized to pmwde in-region, hterLATA 
services in a state under section 271, to provide those sewices through a separate affiliate until 
the sectmn 272 separate affiliate requirement sunsets for that particular state? In addition, 
section 272 unposes structural and transactional requirements on section 272 separate affiliates, 
includmg the requirement to cLopcrate mddqndently’’ from the BOC lo 

B. The Non-Accounting Safeguards Orders 

3 Section 272(b)(1) directs that the separate affiliate required pursuant to section 
272(a) “shall operate independently from the @lOC].”” The Commission adopted rules to 
i m p h e n t  the “operate independently” qusrement that prohbit a BOC and its seaon 272 
affiliate from (I )  jointly owning switching and transmssion facilities or the land and buildmgs 
on h c h  such facilities art located,12 and (2) providing OUM serylces associated with each 
other’s facilities I3 OI&M functions generally include all actwity related to installing, operating, 

47 U S C Q 271@Xl) BOCs have now been granted section 271 mthmty to p w d e  lnterLATA m c e s  a 

m all of their m-region states &e FCC, F d r d  Cummrmicutmm Commission Alrthwtzer 
Drstance Smice in Armna, Bell Operatiltg Companim Long Dutance Appi~catmn P r o c w  Cwtcluah, Entire 
Country A urh&dfW ‘A11 Disfuncc ” Service, News Release @ec 3,2003) 

extends such 3-year period by rule or order”), see also SectJon 272fl(l) Sunset of the 3OC &~WLUE Amhate and 
Related Requtremennls, WC Docket No 02-1 12, Memorandum Opinion and Order, 17 FCC Rcd 26869,26876, para 
13 (2002) (“We fmd that section 272(f)(1) should be lntcrpreted as provid~ng for a s€ate-by-statc SUElset of the 
section 272 separate ai33fllatt and related requwements.”) Even when the separate affihate obiigatm sunsets, BOCs 
may deet, and have elected, to continue the affiliate structure due to the dormnant cmer regulatlm to whlch they 
would be subjed J f  they integrated Therefwe, h 5  rule change may have relevance beyond the Mal sunset pmd 
See generally Ssctton 272@(3) Sumei of ihe BOC Separare AJZwie a d  Related Requirements, 2000 Biemal 
Reguiatoy R m e w  Separoe Afllmie Repwemenlf of Sectmn 64 1903 ofthe Camm~stods  Rules, WC Docket NQ 
02-112, CC Docket No. 00-175, F d e r  Notice of Pmposed RuImakhg, 18 FCC Rcd 10914 (2003) The section 
272 prov~sions (other than mbon 272(e)) have sunset m New Yo* Texas, Kansas, and Oklahoma See section 272 
Sumerp fw Veruon w Mew York Sfate by Operation of Law on &ceder 23, 2iW.2 Pscrsuanf to W z o n  272@(.,), 
WC Docket No 02-1 12, Public Not~ce, 17 FCC Rcd 26864 (2002); Smtm 272 Smetsfbr SBC ua t h  SZate of 
T a m  by Q m u f m  o f h  OH h n e  3U, 2003 Pursrrani to Secmn 272@(1), WC Dccket No 02-1 12, Public Noace, 
18 FCC Rcd 13566 (2003}, Section 272 Sumets for SBC In K m w  and Oklahoma by Operafion of Lawl on Jamrmy 
22, 2004 Puruanl to Sectton 272#(1), WC Dwket No 02-1 12, Public Nohce, FCC 04-14 (re1 Jan 22,2004) 
IO 

ro Provide Long 

See 47 U.S C 4 272(a)@XB), (fK1) (requimg separatc afilrrlte for three years “unless the Conmussion 9 

47 U S C, 5 272bX1) 
Id 

See Implementution ofthe Nm-Accounting S&gum& of Secttorts 271 and 272 of the Commwtcalions Act 

11 

’’ 
of 1934, as umeffderi, CC Doclcet No. 96-149, Flrst  rep^ arid 
1 1  FCC Kcd 21!M05,219S1-84, paras 158-62 (1996) (Nn-AccoUnimg &figuur& orrlsr), Order on 
R e c o n s i d m q  12 FCC Rcd 2297 (1 997), Second Order on Reconsidmi&on, 12 FCC Rcd 8653 (1 997) (On- 
Accounting Sqfegirords Second Order on Recon ), a r d  sub nom Bell A t h t i c  Tel Cas v FCC, 13 1 P 3d 1044 
(I3 C Clr 19971, Third Order on Reconsideml~on, 14 FCC R d  16299 (1999) ~NoleAccolupfurg hfkguwds Thwd 
Or& on Recon), 47 C F.R 
l3 

4 53 203(a)(2K3) The Camrmssion reasonad that allowingjomt ownersh~p of fac13t1es and sharing of Ol&M 
functions between BOCs and then section 272 mllates could create upporhmihes for lmpropar cast dlocat~on and 

and Further Noti~e of Proposed Rdmakmg, 

532031aXl) 

See NOn-Accmrmg S&um& Order, 1 t FCC Rcd at 21981-82,21984-86, paras. 15$,16346,47 C F R 

3 
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and maintaining (e.g., making repairs to) switching and transmission facilities.” Specifically 
with regard to these functions, the Commission’s rules prohibit a section 272 affiliate from 
performing OI&M functions associated with the BOC’s facilities. Likewise, they bar a BOC or 
any BOC affiliate, other than the section 272 affiliate itself, ffom performing OI&M functions 
associated with the facilities that its section 272 affiliate o m  or leases ffom a provider other 
than the BOC with which it is affiliated.” 

4. On reconsideration, the Commission d i e d  its interpretation of section 
272(b)( 1)’s “operate independently” requirement but also confiied that it viewed adoption of 
the particular rules as a permissible interpretation of section 272 rather than a mandate of the 
provision itself.16 Specifically, rejecting “plain language” statutory construction arguments, the 
Commission affmed that “there is no plain or ordinary meaning of roperate independently”], as 
used in section 272(b)(1), that compels us to adopt a particular set of restrictions.”” Because the 
term is ambiguous, the Commission concluded that it had discretion to interpret the term in a 
manner consistent with Congressional intent.’* Finally, the Commission reiterated that, in 
adopting rules to implement section 272(b)(l)’s “operate independently” requirement, it was 
choosing, as Congress intended, a balance between efficiencies in BOC operations and 
protections against anticompetitive behavior.” 

C. The OI&M Forbearance Petitions 

5.  Verizon, SBC, and BellSouth each filed petitions for forbearance seeking relief 
from the OI&M sharing prohibition.m On November 3,2003, we denied the Verizon Petition, 

~ 

discrimination that the separate affiliate requirement was intended to prevent. See id at 21981-82, para 158. At the 
same time, the Commission recognized that these restrictions on sharing of facilities and OI&M services impose 
costs, including inefficiencies witbin the BOCs’ corporate stn~clurcs, and that the economies of scale and scope 
inherent to integration produce economic benefits to consumers. See id at 21983-84,21986,21991, paras. 162, 
167-68, 179; see olso Non-Accounting Sofeguar& Second order on Recon, 12 FCC Red at 8683, para. 55. 

The Commission clarified that “‘sharing of services’ means the provision of services by the BOC to its 
section 272 affiliate, or vice versa.” Non-Accounting So$eguarh Order, 11 FCC Rcd at 21990-91, para. 178. 
Is See Non-AccountmgSofiguar& Order, 11 FCC Red at 2198b82,21984-86, paras. 158, 163-66; 47 C.F.R 
5 53.203(aX2)-(3). 
I‘ See Non-Accounting Safeguorrlr Third Order on Recon, 14 FCC Rcd at 16309-11, paras. 13-15; see also 
rd at 16314-15, para. 20 ( m i g  the 01&M shanng prohibition). 

Id at 16310, para. 14. 
I8  Id at 16310-11,paras. 14-15 (citingPuuleyv. BethenergvMines. Inc., 501 U.S. 680,696(1991)(“Judicial 
deference to an agency’s interpretation of ambiguous provisions of the statutes it is authorized to implement re5ects 
a sensitivity to the proper roles of the political and judicial branches. . . . [Tlhe resolution of ambiguity in a statutory 
text is o h  more a question of policy than of law.”)). 
l9 See Non-AccountingS@eguar& Third Order on Recon, 14 FCC Red at 16310, para. 14. 
2o Petition of Verhn  for Forbearance from the Prohibition of Sharing Opnating, Installation, end 
Maintenance Functions under Section 53.203(aXZ) of the Commission’s Rules, CC Docket No. 96149 (filed Aug. 5, 
2002) (Verizon Petition); Petition of SBC for F o r h c e  kom the Prohibition of Sharing Operating, Installation, 
and Mamtenance Functions under Sections 53.203(aXZ) and 53.203(aX3) of the Commission’s Rules and 

14 

4 
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concluding that we may not forbear from applying requirements of section 272 that are 
incorporated by reference mta section 271 until section 272 is ‘“fully implemented.’*’ At the 
same time, the Commission adopted the Nohce in this proceeding to seek comment on whether it 
should, through a r u l e m h g ,  modify or eliminate the rules adopted to implement section 
272(b)( 1)’s “operate independently” requirement, including the OI&M sharing prohibition. 

6 .  Along wth its forbearance pebhon, SBC requested a modification of the 
SBC/Amerifech Merger Order condihon that llmited OI&M sharing between the advanced 
services affiliate and the BOC or other &hates.= As part of that request, SBC also asked that 
the Commission clarify that “elimhation of the OI&M restrictions would not af€ect the relief 
from tariffing” granted in the SBC Advanced Services Forbemawe Order.” Although the 
advanced Services separate affiliate conhtmn of the merger order itself has technically sunset,w 
SBC continues to comply, mugh its affiliate Advanced Soiufions, Inc. (MI), with the merger 
condition as a condibon of the forkarmce order In support of its requests, SBC generally 

~~ - .  

Modificahon of Operatmg, Installation, and Mmtmanee Con&tions Contamed m the SBClAmentech Merger 
Order, CC Docket Nos 96- 149,98- 14 1 (filed June 5,2003) (SBC Petitron); P d o n  of BellSouth Corporation for 
Forbearance from the Prohibition of Shanng Operating, Installatmn, and Maintenance Funetrons Under S d o n  
53 203(a)(2)-(3) of the Conmussion’s Rules, CC Docket No 96149 (Ned July 14,2003) (BellSouth Pehtion). 
21 See Petitton of Verrzon fm F o r b m c e f i o m  the Prohibttron of Sharing Upratrng, Imtdation, and 
Mainternme Funcitons Under k t i o n  53 203(a)(2) of fk Commrssian’s Rules, CC Docket No 96-149, 
MernMandum Opmion and Order, 18 FCC Fkd 2352s (2003) (Veruon ol&fForbearance Order), uppealpending, 
Vwmn Td Cos v FCC, D C. Ca No 03-1404 Although we denied the V ~ t l z o n  Pmtlon, we did not reach the 
ments of the three-prong analysis under section 1O(a) In this Order, we dismiss SBC’s and BellSouth’s forbearance 
petitions as moot 

(Bureau) grated Qwest’s request to wtMraw and d d s s e d  west’s forbemme petitlan &e Petrtron o f @ w  
Services Corporation for Fwbearameji.om ik Prohibriron ofPerfovAlfng Operaing Installd10n, a d  
Mainienmce Fwnctrdns unrkr k t m n  53 203(u)(2)-(3) of the Commusim’s R d e ~ ,  CC Docket NO 96-149, Order, 
18 FCC Rcd 24016 (WC3 20031, Petltlon of Qwest Semces Corporation for Fmhrance h m  the Rohibihon of 
Performing Opembng, Installahon, and Mpuntenancc Functions under Section 53 203(ax2M3) of the C~mmiss~on’s 
Rules, CC m k e t  No 96-149 (filed Oct. 3,2003) 

Vermn, and MCI Reply comments were filed on July 15,2003 by SBC h Commmt Dates %for Pemionfw 
Forbemame md Modficut~on Filed by SBC Commrmlcuttms Inc , CC Dockat Nos %-149,98- 141, Publtc Nonce, 
18 FCC Rcd 1 1504 (2003) 

“AS1 Tanffmg Forbearance Order ’’ See, e g , SBC Petltion at 2 n 4 

Merger &der, 14 FCC Rcd at 14988-89, Condition 1 12, cf Applmtion of GTE Corporaiioh Tram$iiw, andBell 
Atianric CorpratIon, Tramferwjor cement to numfir Contrd of Domestic rmdhtematmd Sectrort 214 and 
310 Authormttms and Applications to Transfer Conlrol ofa Submarine Cable Landing License, CC Docket No 
98-184, Order, 16 FCC Rcd 16915,16916, para 2 D 5 (Cmn Car Bur 2001) (cwcludmgthat, as a resuit of the 
holdmg m ASCEhT v FCC, a smlar conbon for Verzzw’s advanced s e ~ c e s  operatlorn sunset on January 9, 

Qwest also filed a wtlon for fm%mncc On November 14,2003, the Wmlme Competitlm Bureau 

See SBC Petibon at 25-27 Comments on the SBC Petitlon were filed on July 1,2003 by AT&T, $Print, n 

SBC Petrtlon at 26 In its petrtion, SBC refers to the SBC Advanced Sentrces Forbeamme Or& as the 

See SBC Advanced Services Forbemame Order, 17 FCC Rcd at 2700243, paras 3-5, S3UAmeritah 

23 

24 

2002) 

See SBC Advanced Senices Farbeararoce &der, 17 FCC Rcd at 27003,27008, para 5,13 25 

5 
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argued that eliminating these OI&M conditions w d d  be in the public interest for the same 
~ a s o n s  that elimmtmg the Oi&M sharing prohibition under section 272(b)(1) would be-% 

111. DISCUSSION 

A. Wperate IndependentIyn 

7 In h s  Order, we evaluate whether to modify or eliminate the c w m t  requirements 
under section 272@)(1) that prohibit O E M  sharing and bar the joint ownership of certain 
facilitm.” As an mitd matter, we must evaluate whether we have the discretion to modify the 
requirements we have promulgated to give meaning to the term “operate independently” under 
subsection @)(1) We determine at the outset that we have such discretion. In reaching this 
conchion, we reject comnmters’ arguments that we must retan both requirements in order to 
gve rneanmg to section 272@)(1)’s “operate mdependently” We also reject AT&T’s 
suggestion that “operate independently” has a plain meaning, or at least that it must mean that the 
sechon 272 affiliate and the BOC must operate as fully independent interests We r d n n  
instead the conclusion of the previous Commission that section 272(bX1) is ambiguous.M 

See SBC Petitlon at 26-27 
27 47 C F R 4 53 203(a) 
28 See AT&T Comments at 29,3 1, MCI Comments at 14, Sprmt Comments at 4, ATgtT Reply at 8-10,14, 
MCI Reply at 1-2, Sprmt Reply, Attach 1 at 34,  A M  2 ai 4, 10 But see Qwest Reply at 8-9, Vtrrzoo Reply a 2- 
4 In the Non-Accounting Sqfegwrd Or&, the Cornisam concluded that, based on the principle thrit B statute 
should bt conshed so as to give effect to each of its provlaons, the “operate independently” iangua%e of sect~on 
272@)( 1 lmposes requmments on section 272 separate affilmes bcyond those detaded m w o n  272@)(2H5) To 
give independent m e m g  to the ‘‘operate mdepcndmtly” language, tfie Conrrmssim adopted the OI&M sharing 
prohbition and the jomt faclihes ownersh~p reshchon. See Non-Accosmmng s a f e g p r m d s  #ab, 1 1 FCC Rcd at 
2 198 1 , p m  156 Smon 272@)(2)-(5) p m d e s  that the section 272 separate affiliate “(2) shall maintam books, 
records, and accounts u1 the manner presmbed by the Commission whicb shd k. separate h m  tbe books, raoords, 
and accounts mamtamd by the [BOG] of h c h  it 1s an affikte, (3) shall have separate officers, directors, and 
employees from the [BOC] of *ch It 1s an affiliate; (4) may not obtain credit under any arrangement that would 
permit a creditor, upon default, to have recourse to the assets of the [BOC], and (5 )  shall condllct all  actions 
W I ~  the POC] of which rl IS an affihate on an a m ’ s  length basis wrth my such transact~ms reduced to wntmg and 
available for pubhc mption.” 47 U S C 5 272@)(2WS) 
t9 

Marlene H Dortch, Secretary, Federal Cornmucations Commission, WC Docket No 03-228, Attach at 14 (filed 
Feb 20,2004) Bur see Letter from C o h  S Stretch, Cornel for SBC, to Marlene H Dortch, Secretary, Fedem1 
Communicahons Commiss~on, WC Docket No 03-228, Attach. at 14 (filed Fcb 26,2004) (SBC Feb 26,2004 Ejc 
Pmte Letter), Letter from Dee May, Vice President - Federal Regulatory Afhn,  V m ,  to Marlene H Dwtch, 
Secretary, Federal Communrcahons Comm~ssion, W C  Docket No 03-228, Attach at 14 {filed Mar 4,20041, Letter 
from Mehssa E Newman, Vice President - Federal Regulatory, mt, to Marlene H Dwtcb, S-, Federal 
Commmat~ons Comrmssion, WC Docket No 03-228 at 2-3 (filed Feb 4,2004) (Qwest Feb 4,2004 Ea Parte 

30 

Act does not elaborate on h c  m e w  of the p h e  ‘operate independently ’9; id at 21998-87, paras. 156-70 

56 

&e, e g , AT&T Reply at 8- 10, Letter h n  Frank S Sunom, Governmm Afhm Dlrectm, AT&T, to 

X e  Nos-Accawrfzng SqGegwrA #&r, 1 1 FCC Rcd at 21917-18, para 23, Ld at 21976, para, 147 (‘‘The 

6 
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Sipficantly, whde the Commission concludd in the Non-Accounting Safeguards OrCEer that 
specific structural safeguards mented adophon because their b e f i t s  appeared to outweigh their 
anticipated this result was not compelled by the statutory language itself.= In fact, to the 
extent that AT&T argues that ihe section 272 &hate and the BOC must operate as fully 
independent interests, its posihon is undermined by the section 272 statutory scheme, which 
expressly envisions the sharrng of some  function^."^ This contemplated sharing strongly suggests 
that Congress never envisioned that the section 272 affiliate would operate as an entity that was 
enhrely walled off from the BOC. In sum, we reject AT&T’s analysis as be@ too ngid, failing 
to recognix that the ambiguous phrase “operate independently” 1s subject to a range of possible 
meanings, and that the Comssion’s application of this term may change over tune as 
circumstances evolve. 

8. We conclude below that we should ellminate the OI&M sharing prohibition but 
retam thejoint facilities ownershp restriction under section 272@)(1), consistent with our 
obligabon to implement the statutory Bictive that the section 272 affiliate and the BOC 
“operate independently ” An agency is h e  to mod@ its mterpretation of an ambiguous statutory 
provlsion when other reasonable mterpretations may exist, provided that it acknowledges its 
change of course and provides a rational basis for its shift in policy.” In fact, a r eedna t ion  of 
rules is particularly appropnate where, as here, we have gamed more experience over time and 
new ways of achieving regulatory goals have developed. In the instant situation, we have chosen 
to reexamine the rules adopted to implement sectmn 272(b)(1) in right of our eight y m  of 
expmence m implementmg the f 996 Act (including applicable cost allocation and 
nondiscmmtion rules), our additional experience with monitomg section 272 affiliates, and, 
more generally, the growth of compdtion in all telecommunica~ons markets ’’ 

9 The evaluation we undertake in this Order employs the methdology used by the 
previous Commission in mplementing section 272(b)(l), where we balance the costs of a given 
restriction against its benefits. Like the previous Commission, we weigh the costs of struchrral 

(mkrpretmg “operate mdependentv), Nm-Accounttng Sajeguarh nrrd Or&r on Recon, 14 FCC RIA at 16309- 

31  See. e g ,  Non-Accountmg&)gum& O r b ,  11 FCC Rcd at 21982,21984, p m  159,163 
32 As discussed above, the rules adopted to rmplemeat the ‘‘Optraft mdependentlp requhent  were p l i q  
chotws w i t h  a range of reasonable opbons for mterpretlng the statutory provlslon, not mandates of section 
272(bXl) itself e o n  272@)( 1) duds BOCs and h e r  section 272 affittates to “operate mndepdmt~ but does 
not c&ew~se specify requirements. As L result, the Commlssmn concluded that the term “operate b d e t I f ’  
was ambiguous 

272 affiliate) 

Greater Boston Tdmuion C q  v. FCC, 444 F 2 d  841,852 @.C Cr 1972) (explumg that an agency may change 
its rules so long as it supplies a m e d  mdysls that pnm pollccles and standards are bemg de11Wtely wed), 
xee olso Amencatel Comments at 10, BellSouth Comments at 7 n 13, V m n  comments at 6, V m m  Reply at 2 ,7  

11,  para^ 13-15. 

See 47 U S C 5 272(cX1) (Imposmg a nondismrmnatmn requment cin a BOC‘s d e a l h 5  with its d o n  

See 5 U S C 5 553,47 U.S C 4 201(b), AT&TCorp v l o w  Utrls Bd, 525 U.S 366,377-78 (1999), 

33 

34 

See Notice, 18 FCC Rcd at 23541, para 6 33 

7 
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sepmtmn, includmg mefficiencies within BOC operations, against the benefits of protecting 
consumers from the risks of cost misallocatmn and discrimmahon. However, on the record 
before us in this proceeding, we conclude that the benefits of the OI&M sharing prohibition no 
longer outweigh the costs. In contrast, we find that the joint facilities owntrship reshction 
continues to have benefits that exceed its costs. We also conclude that retaming ody one of the 
two existing restrictions initially promulgated under section 272(b)(l) continues to give 
reasonable meaning to the requirement that the section 272 affiliate “optrate independently” 
from the BOC. 

10 In that regard, we expressly reject AT&T’s contentmn that vvlthout the OI&M 
sharing prohibition, the Services of the affiliate and BOC would be so integrated as to preclude 
independent operation w h n  the m e m g  of subsection (b)( 1) In the Non-Accounting 
Safegum& Order, the Commission ”recogmze[dj the inherent tension between the ‘opeme 
mdependently’ requirement and allowing the integration of services,”” In large measure on the 
basis of our cost-benefit analysis, we mmhfy the restrictions implementing subsection (b)(l), 
making them somewhat different from those of Seven years ago. But that does not mean that the 
section 272 affiliate and the BOC are now allowed to become one and the same entities. To the 
contrary, we continue to give vitality to the phrase  perate ate independently” by ensuring that the 
entities retam separate ownership of facilibes and fully comply with the other requirements of 
section 272(bb), mcluding separate governance and arm’s length dealings. 

1 1-  In reaching this conclusion, we reject AT&T’s argument that a section 272 
affiliate whose OJ&M is obtained under an arm’s iength contract with the BOC is so “dependent” 
on the BOC as to violate the c‘operate independently” requirement that Congress has required?’ 
That argument fails to recognize the inherent ambiguity of the phrase we must construe. We note 
that the dictionary offers a range of definitions of “independent,” some implying 3 narrower 
scope, such as “self-govwning,’“’ whereas others suggest a broader meaning, such as ‘”not 
affiliated with a larger wntrollmg unit ’”’ Importantly, however, the didonmy offers no precise 
meanmg of the term as AT&T suggests. Rather, we believe that the Commission’s htqmtation 
of the tern “operate independently” should fit withm the plausible memngs suggested by these 
multiple defimtions At a minunurn, then, we must enswre that the section 272 affiliate wll 
remain self-govemmg (as required by section 272(b)(3)).M The approach we adopt here satisfies 
that threshold. Indeed, o b  provisions of the Act strongly suggest that an OI&M sharing 
prohibition is not inherent in the term  perat ate independently Section 274(b) requires the BOC 
and its electronic publishing affiliate to Ix “operated independently,” and goes on to specifically 
prohibit the BOC from “perform[ing] . . installation, or maintenance of equipment on behalf of 

34 

37 AT&T Reply at 8 
33 

2004 Ec Parte Letter, Attach, at 1 (cmg Amerrcan Heritage Dictronuq~ 654 (2d Ed 199 1)) 

Non-Accowttng Sqfegrrordr Order, 1 1 FCC Rcd at 2 1986, para 168 

Memiom Webster ’s Collegiate Drcfionmy 59 1 (1 0th ed. 19%) ( Websler ’s Dictionary), see SBC Feb 26, 

Webster ‘s Dictionmy at 59 1 

47 U S C 8 272@X3) 

39 

10 
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[the afYiliate.Iy4‘ That additmnal language would be unnecessary ifthe term “operate 
independently” necessarily foreclosed OI&M sharing, as AT&T urges. 

12. For these reasons, we conclude that the separate facilities ownership requirement 
under secbon 272(bXI), m combination With the remaitung requirements of sectmn 272@), 
reasonably ensures that the section 272 affiliate will continue to “operate independently” from 
the BOC Although we retain the discretion to impose additional requirements under subsection 
(b)( 1) should we find they are needed, we do not believe that this provision corprpsZs us to 
prohibit OI&M sharing on the record now kfore w We reiterate, as did the prior Commission, 
that there is a range of options available to the Commission in implement~ng h s  ambiguous 
provision, and here we have chosen an interpretation that fulfills the statutory directive. 
Consistent wth our previous methodology, we have reasonably chosen to eliminate restrictions 
(on OI&M sharing) after finding that their anticipated costs exceed their benefits. 

2. ASCENT v. FCC 

13 Fwzher, we reject ATkT’s argument that our action to e l i t e  the OI&M 
sharing prohibitum is foreclosed by the D C. Cirmit’s decision in ASCENTv. FCCU As AT&T 
states, we recently held that section 1 O(d) prohibits us h r n  forbearing from the requirements of 
sechon 272 ut11 they are fully implemented 43 Accodhg to ATBtT, the D.C. Circuit held in 
A S C E .  v FCC &at “even if the Commission does ‘not explicitly lnvokeu forbearance 
authonty,’ the Comssion acts unlawfully where it unreasonably interprets the Act’s provisions 
in order to reach ‘the very result it had previously rejected.”* AT&T appears to contend that, 
once the Commission determines that the requrements of a statutory provision fall within the 
section 1 O(d) limitation on forbearance, the Commission’s rulemaking authority to interpret 
ambiguous terms within that provision also is restricted. 

14. The ASCENT v FCC decision does not support ATBtT’s proposition. In ASCENT 
Y FCC, the appellant argued that the separate affiliate conhtmn of the SBUAmentech Merger 
Order was “amply a device to accomplish mdirectly what the statute clearly forbids,” 
specifically, the exercise of forbearance that was prohibited by section 10(d).4’ In the 
SBUAmeritech Merger Order, the Commission did not expressly exercise forbearance under 
section 10 but mstead reinterpreted the meaning of the term “successor or assign” in such a way 

47 U S C 4 274@X7)(B). We found that tllese &fftrences strwgly suggest that the term “operata 
mdependmtlf’ must be rtad in the context of the specific statutory section. Ah Nm-Accounting Sqfeguad Or&, 
1 1 FCC Rcd at 2 198 1, para I 57. Moreaver, the fact that Congress found it necessBty to d e  ~tl d e t d  the 
“operate dependently” reqummb for aedon 274 affirm our fmdhg that the term is mbrguous. 

see Letter from Dawd L Lawson, Counsel for ATBrT, to Marlene Dortch, Secretary, F e d d  Commmcat~ons 
Conrrmssiw, CC Docket No. 9 6  149 at 8 (filed July 9,2003) 

See AT&T Conwents at 29 {citing Vmtxon OMMForhrmce  order, 18 FCC Rcd 23525) 

See AT&T Comments at 30 (cltmg ASCENTv FCC, 235 I; 3d at 666) 
ASCEhrT Y FCC, 235 F 3d at 665 

41 

See AT&T Comments at 29-30 (citmg ASCEjlrTv FCC, 235 F 36 at 66661, see ulso Sprht Reply at 2-3 But 42 

43 

44 

45 
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to relieve the advanced servlcts separate affiliate created under the merger order from obligations 
under Section 25 1 (c).” The D-C Circuit expressly held that “[tlhe Commission’s interpretation 
of the Act’s structure is unreasonable.”” Thus, the court did not dispute the Commission’s 
authority to interpret ambiguous statutory provisions.” Instead, it ruled on the ments of the 
Commission’s interpretation, relying on the well-estslblished principle that agency ititeqmtations 
must be reasonable,“ Indeed, AT&T’s charactenmon of the holding concedes that thls course 
of action would be unlawful only if the Commission “unreasonably interprets the Act’s 
provisions 

15. In th~s Order, we do not exercrse forbearance under section 10 5f Instead, we 
exercise our rulemaking authority to adopt, mod ‘t, or diminate rules of gene~al applicability. In 
this instance, we are reexamining our hterpretatmn of Stcfion 272@)(1) Our elhhation here of 
the OI&M sharing prohibition is a reasonable mterpretation of section 272(b)(1) under our 
rulemakrng authority, and thus sectmn 1 O(d) of th -. 4ct is not implicated, and the ASCEiWu 
FCC decision IS dishnguished from our actions twdy. 

B, Operating, Ins tdlation, and Maintenance Services 

16 As discussed below, on the record now before us, we find that the OI&M sharing 
prohibition is an overbroad means of preventing antwompetitive conduct and poses apficant 
costs that outweigh potential benefits, especially given that our aon-structd safeguards should 
effectively prevent cost misallocation and discrimination. Because this prohibition on OI&M 
sharrng 1s not directly compelled by section 272(bX1), we eliminate sections 53.203(aX2)113) of 
the Commission’s d e s  j2 

17. Benefl  uJNon-s~tucilual Safeguards, The OI&M sharing prohibihon requires 
the BOGS’ provision of OI&M functions associated with exchange access services, such as 
switched access and special access, to be structurally separate from the section 272 affiliates’ 

Id 

Id at668 

See, e g , id at 665,668, sge dm mest Reply at 6-7, SBC Reply at 2-3, Vemm Reply ai  2 n 3 
See, e g ,  Bell A h  Tel Cas Y FCC, 131 F.3d 1044,104849 (D C, Ck 1997) (citmg Tmy Cwp v 

B r o w ,  120 F.3d 277,285 (I3 C. Cu 1997) (agency htcrpretatma must lx ”reaswable and cwsisknt with the 
statutory purpose”), Clevelan4 Ohm v US N u d e r  Regdatoty C~ftutp‘n, 68 F 3d 1361,1367 (I3 C Cir. 1995) 
(agency interpretahon must be “reasonable and consistent with the statutory schema and legislative hutmy’’}); see 
also Qwest Reply at 7 tlp. 23-24 
50 

44 

47 

49 

See ATgCT Comments at 30 (emphasis added) 

As noted above, we have expressly held that we may not forbear h m  the 01&M shamg prohibition unt~l 
sectmn 272 IS ‘Wly mplemented,” as Tequrred by sect~cm lO(d) See Vermn 03&U Fmbemmce Or&, 1 8 FCC 
Rcd 23525 

sharrng prohbihan and mplements semen 272@Xl)’s “operate mdepmdently rqurment 

51 

We do not hturb the requtrernents of semon 53 203(a)(1) This provision is unrelated to the O W  52 
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provision of OI&M functmns associated with kterLATA semces.” Thls separation was 
intended to prowde the Commission with the ability to M e r  monitor the performance of UI&M 
funcmns associated wth exchange access services and enforce the BOCs’ obligations under the 
Act not to cost misdlocate or discnminate against unaffiliated r i d s  in the provision of 
interLATA semices.M Those opposed to eliminating the DI&M sharing prohibition - 
Americakl, ATgtT, MCI, and Sprint - generally assert that structural regulation, such as the 
c m t  OlgtM redctron, is more effective than a non-structural approach and that d o w g  for 
shared provision of OI&M functions Will provide more opportunity for BOCs to engage 
undetected in, cost misallocation, pice discmination (e g., price squeeze), and performance 
dis~rimination.’~ 

18 While structural safeguards may be helpful in monitoring such behavior, they can 
be a costly and burdensome way to do so, parhcularly if non-structural safeguards can afford a 
similar level of transparency and protect against d i scmnab~n .~  In the context of OI&M 
hctmns ,  we conclude that the existing non-struchlral safegmrds are well-tailored and sufficient 
to provide effective and efficient protections against cost misallocatm and discrimination by 
BOCs 37 Eased on the record in h s  proceeding, we do not expect that tlbnh~ating the OI&M 

The 01&M s h m g  prohibhon also prohbm a BOC afillate, &a tban tbe sectlon 272 affiliate itself, h m  53 

performlag OI&M functions for the section 272 affiliate &x 47 C F R 5 53 203{aX3) In adoptma this provmon, 
the Commission reasoned that allowmg a h d  affiliate to provide OWM s e m c e s  to the -on 272 af ihte  would 
creak a loophole around the OT&M b m g  prohiblhon of the separate affihate requuernent See NoleAcco~zl~ng 
Sqfeguardr &&,I 1 FCC Rcd at 21984, para 163; NOn-Accouwmg & f e g w d  Tkvd &&r on Recon, 14 FCC 
Rcd at 163 14- 15, para 20 Our elmmation of the OI&M shanng prohibition mcludts the prohibition a-t a non- 
sectmn 272 affillate providing OI&M 5 m c e 3  to a se&on 272 affiliate Because the prlmary purpose of the rule 
was to ensure that the prohibttlun was not easily avoided and we now have hfkd that prohibitmn in thls Order, there 
is also no need to prohlbrt of O I W  -cos between affiliates 

See Non-Accounting Safeguards Or&, 1 1 FCC Rcd at 2 1984, para 163 

See Ammcatel at 4, AT&T Comments at 3,23, Spmt Comments at 24 ,  Attach 3 at 12, Attach. 4 at 4, 

&, e g , Qwest Comments at 5, Venzon Comments at 10-1 1 , Qwest Reply at 9-12 Recognipng the 

54 

55 

AT&T Reply at 17-1 8, MCI Reply at 2-5, Sprint Reply, Attach 2 at 11, 15 
56 

effectiveness of non-structural mfeguards, the Commesion d ~ l m e d ,  ~1 the NomAcco~nhttg we& Order, to 
unpose additional structural restrictions on the pint  ownership of other property between the BOC and lts sechon 
272 affiliate or on the shanng of senices The Commission concluded that additional slructmd scrnrn 
requmments were unnecessary gven non-stmctural safe-. includmg the n o n d i s c d o n  ~ovlsions, the 
biennial audit reqummcnt, and other requremenki unposed by sectlon 272 Sge Nm-Accowtthg S&wr& Order, 
1 I FCC Rcd at 2 1986, para I67 (“We decline to mpose additional structural sepamtlon requlremtnts g w n  the 
nonhsmmnahon safeguards, the biennial audit requirement, and other publ~c d~~cl~surt  requuemen~ imposed by 
section 272 In combtnatton wth the accounthg protechom estabhshed In the Accounimg S@?gl#d Or&, we 
believe the rqumrnents set forth herem wdl protect agarnst potential antlcompWtw behavlor ”1, see d o  rd at 
21983-89, para 162 (”We find tfiatjornt o w n d p  of other prop-, such as ofice space and equipment used for 
marketing or the pronnon of admmdmtive s m c c s ,  may provide econmes of scale and scope wlthout creatmg the 
same Pptentlat for dlscnmtoation by the BOCs Moreover, we believe that the Com~maon‘s accountlug rules; the 
separate h o b ,  records, and acmmts requvernent of smon 272@), and the audit requrmmt of section 272(d) 
provide adequate protection a g m t  the ptmttal for lmpropcr cost allmatmn ‘3 ( c h m s  omitted) 

proposed by Amencatel m as pmeedmg See Amencatel Comments at 4-5 
B-we we conclude that the exlstlng safeguards are effectwe, we declme to adopt additmnal &guards 57 
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sharing pmhbihon will matenally increase BOG’ abihes or mcentives to misallocate costs or 
discnminate against d i a t d  rivals in price or performance. Nor will eliminating the 
prohibition diminish the ability of the Comssion to monitor and enforce complmce with the 
Act in light of non-stwtud safeguards. Following elimination of the OIgtM sharing 
prohibition, the Commission Will be able to effectively monitor the performance of BOC 
provision of OI&M bctlons through application of (1) the other section 272 requirements and 
(2) the Commission’s affiliate transactmns and cost allocation rules. 

19. W e  conclude that the remaining section 272 requirements, together with our other 
nm-structural safeguards, wll continue to serve as important and effective protections against 
anticompehtive conduct by BOCs followmg elimination of the OI&M sharing prohibition,a 
Because the requirements of Section 272(b)(5)59 continue to apply, the requlpement to conduct all 
tranmct~ons at arm’s length and disclose the detaiIs of such transactions on the Internet will apply 
to OI&M semices.6p Thus, elimination of the OIkM sharing prohibition would allow the section 
272 affiliate to purchase 01$M services from the BOC, but the f i l l a te  would purchase those 
services through a contract negotiated through a m ’ s  dealing, and that contract would have 
to be reduced to writing and made publicly available. In addition, the BOC would have an 
obligatron under section 272(c)(l) to make those OI&M s m c e s ,  including both systems and 
personnel, available to Unaffliated nvals on a nondiscrimhatory baw.6’ Accordingly, any 
sharing of OI&M s d c e s  between the BOC and the affiliate must be done m such a way that the 
provider stands ready to provide sewice to other entities. Momver, a BOC’s provision of 
exchange access s m c e s  to its section 272 affdiate would Continue to be subject to the 
nondiscriminatmn requirements of section 272(e) * 

20 Further, after the O E M  shanng prohibition is eliminated, BOCs will contmue to 
be obligated to m a m a  accounting procedures that protect against cross-subsidization of the 
section 272 affiliates by the BOCs’ local customers 
assertions that the Commission’s affiliate transaction and cost allocation rules are generally 

We do not agree wth opponents’ 

k, ag, Verlvm Comments at 11-12, V m n  Reply at 14. 

47 U S C 5 272@)(5) 

See 47 CE R 5 532031e) 

See 47 U S C 0 272(c), (eXZ), (ex41 

See 47 U s C 0 2721e) BOCs wdi dso remam filly subJect to the remming Slnlctural raquirrments of 

S-z Qwest Comments at 7-8, V e m n  Comments at 12, mest Reply at 10, Venzon Reply at 4 n.6 We 

58 

59 

60 

61 

62 

sections 272@)(1)-(5). See n 28, supru 

note that these safeguards do not apply to trapsact~ons between afhliates However, as discussed above’ the primmy 
purpose of the nile prohibitmg s h m g  between affiliates was to ensure that the prohbihm a g a m  s h n g  betwen 
the BOC and the sect~on 272 affiliate was nut easily avoided. Because we no longer prohibit sharmg between a BOC 
and a section 272 afMrate, we no longer have concern that BOCs wU use a&hates as a loophole around the shanng 
prohibition Because we &d not m p e  the prohbitmn on af6hat4-to-dWiate lmwach ‘011s due to a mncm a h t  
cost msallocabon between the affillrttes, these mnsact~ons need not k lncluded wthm these safcgwrds See n 53, 
supra 

63 

12 



Federal Communications Commission FCC 04-54 

inadequate to prevent cross-subsidtzation.W Those rules require, among other things, that the 
BOCs maintab cost allocation manuals (CAMS) that describe the nature, terms, and frequency of 
their affiliate transacbons, describe their time reporting procedures, and set forth how they will 
allocate costs between thelr regulated and nonregulated activities.bs Before being permitted to 
share OI&M senices with their section 272 a l ia te s ,  we require BOCs to modify those mmuais 
to address specifically any OI&M services that they share wrth their secbon 272 a b a t e s  and to 
submit the amendments for Commission review Interested parties will have an opportunity to 
comment on those modificahons accordmg to our established procedures for CAM 
modificatmns 66 The BOCs’ internal processes for impIementing their cost allocation manuals 
will be subject to the Commission’s audit processes. 

21 The provision of OI&M services will also be reviewed in the biennial audit 
required under sectmn 272(d), and to the extent that an audit reveals problems, such as failure to 
comply with the affiliate transact~ons rules, the Commission could pursue appropriate 
enforcement actmn.6’ Section 272 audits are perform4 by independent adtors who review the 
BOCs’ records, conduct interviews, and prepare audit reports. The Commission staffthen 
reviews the audit reports to determzne compliance with both the structural and non-structural 
requirements of section 272. To date, the indqmdmt auditors have completed and provided to 
Commission staf f  five audit reports, two concerning Verizon, two concerning SBC, and one 
concerning BellSouth The section 272 audit reports that have been concluded to date have 
identified cerkun compliance issues but generally have not disclosed systemic or Significant 
issues warrantmg enforcement action 

See, e g , AT&T Comments at 26-27, AT&T Reply at 19-21 

b 4 7 C F R  564903(a) 

CAM modifications are filed wth tbe Commigsion for revlew and the Commwm sscks public comment 

65 

66 

on the modificahons If there IS no opposttlon to the p p s a l ,  the Commission need not issue a wn#m d e r  
a p v l n g  the CAM proposal Rather, the CAM rnohficatmns wrll talrt effect unless suspended by the Bureau for a 
pend not to exceed 180 days If  the propasat is opposed or d the Commission ldentlfies an issue wth the proposal, 
the Comrmssion or the Bureau wll issue an order approvmg or rejectmg the CAM propod See 47 C FJ1 
0 64 90304 

47 U S C 8 272(d) 

Tbe Commission did lssut a Nohce of Apparent Liability agaurst V e m n  conciudbg that Venzon had 

67 

a 

apparently wolated section 22qd) of the Act and section 32 27 of our d e s ,  which pertam to haw the BOGS must 
account for &hate ~ansact~m See V e r h n  Telephone Companm, Inc Apparent Liabilttyfor Fo$ezture, File No 
EB-03-IH-0245, Nohce of Apparent Liability for Forfeiture, 18 FCC Rcd 187% (2003) ( Ywkm NAL). The 
Ve‘erzzm NAL did not concern any OIgtM issues, Two recent audit reports have disclosed c m  01&M ISSW See 
BellSouth %chon 272 Bmmd Report on Agreed Upon Pracedures for the Pmod May 24,2002 to May 23,2003 
Prepared by RicewaterhouseCoupq Appenduc B 64-65 filed November 10,2003 m EB Docket No. 03-147, 
Vermn Section 272 Biennld Report on A@ Upon Procedures for the F e n d  January 3,2001 to January 2,2003 
Prepared by PncewaterhouseCmpers, Appendix B 2-3 filed mkr 12,2003 III El3 Docket No 03-200 %le 
we may consider enforcement action with respect to these 1s- there IS no md~alion that these instances represent 
systemic h e o n  by the BOCs III favm of ther long distance affiliates 
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22 With regard to cost allocation, BOCs assert that they have no incentive to 
msallocate costs under the current price cap regme in which sharrng has k n  elirmnated and the 
CALLS structure has been imp~emenkd.69 They ague that the Commission, through these 
reforms, has severed all links between prices and costs, and, therefort, BOCs would gain no 
benefit from misallocamg costs since this would not increase their pees ox On the 
other hand, opponents argue that, even under the current price cap system, the incentive remains 
for BOCs to subsidize thelr entry into the interLATA market ’I We have already held that OUT 

pnce cap rules reduce incentives to cross-subsidize because prim are not directly based on 
accounting costs 72 No party has submitted persuasive evidence that invalidates h s  conclusion. 
Because the pnce cap regme reduces incentives to msallocate costs, we conclude that the price 
cap rules together wth the other non-struc~d safeguards discussed above, effectively limit 
BOCs’ incentives and abilities to dsallocate costs. 

23 Further, we reject AT&T‘s argument that the Comssion’s existing cost 
allocation rules would allow BOCs to midlocate costs between regulated and non-regulated 
achvlties.7J Specifically, AT&T contends that BOCs would exploit the ‘>prevailing price” cost 
allocation rule “to afford the affiliate all of the benefits of joint actwities while bwtlng little or 
none of the resultmg joint costs ’’74 As AT&T notes, the Commission’s rationale for allowng a 

69 &e general& ACCBS Charge Rejorm, Price Cap Pe@rmarpce Review for Lurd Erchonge Cmrlers, Low 
Vdume Long Dutawe Users, Fe&rd&ate Jomt Board on Unrwrsal Sew=, CC Docket Nos. %-262,94-1,99- 
249,9645, Slxth Report and Order, Report and Order, Eleventh Report and Order, I5 FCC Rcd 12962 (ZOOO) 
(CALLS Order) (subsequent history omitted), see also id at 12969, para 17 (“In the past, all or m e  price cap 
LECs ware requlred to ‘share,’ or return to ratepayers, eammgs above specified levels This s h g  requirement 
was elunmatcd ~tl 1997 ’’1 (citmg Prrce Cap PMormarsce Reviewfor Local Exchange Currtm, CC Docket Nos 94- 
1,96-262, Fourth Report and Order ~tl CC Docket No. 94-1 and Second Report and Order u1 CC h c h t  No 96-262, 
12 FCC Rcd 16642,16700 (1997), afl’dmprt, r d d m p m i ,  USTA Y FCC, 188F 3d 521 (DC Clr. 1999)) 

&e, e g , BellSouth Comments at 9- 10, Qwest Commem at 6-7, SBC Cotllments at 3, USTA Comments at 
3, Venzon Comments at 8-9, BellSouth Reply at 4-9, Qwest Reply at IO, SBC Reply at 2; V h n  Reply at 12-13 

&e, ag , Americakl Comments at 8-9, AT&T Comments at 23-26, Ekh A, Sprmt Raply, Attach. 1 at 10- 
1 I ,  Attach. 2 at 6 

&e Nm-Accmtmg Sq4e-h Order, 1 1 FCC R d  at 21992, p m  181 r W e  rlgret with c~nmtnten who 
contend that, ~LL  any event, faded price cap reguhhon d u c e s  a BOC’s m c e ~ v e s  to atlocate costs improperly ‘’1 
(citamns omtted), CAUS order, 15 FCC Rcd at 12969, para. 17 (“Althmgh price cap regulmtloa ehmates the 
direct lmk between changes 111 allocated accountmg costs and change m prices, it does not sever the connechon 
between accountmg costs and pnces enhrely ”1, see a h  Vmzon v FCC, 535 US. 467,487 (2002) (“Although the 
price caps do not elmrnate gamesmanhp, smce there are still battles to ke fought over the productivity offset and 
allowable exogenous costs, they do @ve companies an incentwe ‘to improw pmhctiwty to the maxl~llum extent 
possible,’ by entithg those that outpefirrn the productivity offset to keep resulting profits ”) (citnt~ons omtted) 
One vestige of rate-of-rtnun regulation that the price cap system retamed -the l o w a d  adju~tmmt mechatllsm - has 
been thmated for my prm cap Carriers exercBmg pricmg flembdity &z 47 C P R 4 69.73 I .  As a result, none of 
the BOCs may resort to the low-end a d j m n t ,  whch would otherwise allow them to raise m e  to w e t  a 10.25% 
rate of retum if they suffer low eaminga 

70 

?I  

See AT&T Comments, IklaraQon of Lee L Selwyn, paras 29-32 (AT&T Selwyn Decl.) 

AT&T Salwyn Decl , para 30, see 47 C F R 5 32 27(d), w e  also Sprint Reply, Attach 1 at 21 Bur see 

73 
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BellSouth Reply at 12- 13 
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prevalmg price alkation for transactions wth a section 272 affiliate was that these transactions 
must be made avaxlable on a non-discriminatory basis to non-affiliated parties pursuant to 
sections 272(c)(1) and 272(~)?~ AT&T argues that the general availabiiity of these services 
under section 272(c)(1) and 272(e) is no protection against cost misallocation in this situatmn 
because competitors are not likely to purchase OIkM services fiom a BOC.’6 We continue to 
believe that the avmlability of services on a non-discnrmnatory basis prevents BOCs from 
abusing the prevsulmg price rule. We cannot conclude on the basis of the record that all 
commtors would decline to contract wrtb a BOC for Ol&M services, particularly if a BOC 
were to attempt to engage m M o w  cost pncmg to its affiliate. We dlso note that, beyond the 
accounting rules, the Act and the Conmussion’s rules bar cross-subsidies between competitive 
and non-competitive servi~es,~ Therefore, we find that the OI&M sharing prohibition 1s not 
necessary to protect consumers and competiturs h m  harms associated with misallocation of 
costs,” For all these reasons, we no longer conclude, as we Qd previously, that the sharing of 
personnel for OI&M would heighten the risk of lmproper cost allocahon or preclude independent 
operatmn. 

24. Finally, those opposed to elimmatmg the OI&M sharing prohibition allege that, if 
a BOC is allowed to share OIBtM h & o m  With its section 272 affiliate, it Will increase the 
opportunities for performance discrimination and decrease the Commission’s ability to momtor 
the BOC’s performance m promding OI&M functions to itself and others.79 We conclude, 
however, on the basis of the record, that the OI&M s h g  prohibitmn is not a necessary tool for 

See AT&T Selwyn Dccl , para 30 (citmg Accuuntzng Safegslardp &der, 1 1 FCC Rcd 17539, 17601, para 

&e AT&T Selwyn Decl , para 30 But see BeUSouth Comments at 10-12, Verhn Comments at 10, 

73 

137) 
76 

Vermn Reply at 12 n 23, Letter from Brett A ksel, Associate Ihractor - F e d d  ~~~, SBC, to Marlene H. 
Dortch, Secrehry, Federal Commmcat~ms Commission, WC Docket No. 03-228, A d .  at 1 (fled Jan 21,20041, 
Letter from Dee May, Vice F’rmdent - Federal Regulatory, VerizOn, to Mwlene H. Dortch, SecreWy, F e d d  
Communicat~oas Comm~ss~on, WC Docket No 03-228 at 3 4  (filed Jan. 23,20041, Qwest Feb 4,2004 A5 Parre 
Letter at 3 4  We note that, b a d  on the record m this proceeding, It does not appear that AT&T bas requested 
OI&M mites from a BOC 

&e 47 U S C $254(k), 47 C F R 5 64 901(c) 

On December 23,2003, the Commrssmn sought comment on a proposal by the Federal-State Jomt 
Conference on Acccwntmg to mse the qualification threshold for usmg the m a d  of pmihng pr~ce valuatiw of 
affiliate tranSaetims from 25 percent to 50 percent The notice does not seek comment on the p d l i i  pcc nile 
as it applies to the Sechon 272 twmctms at issue here k F&aMfate Joint Coq%rems on Accomtmg I s s w ,  
2000 i3tmfid Regdatmy Revreru - Colprpreherzsrre Revrew of tk Rccwnhng RquvemmB and ARhdlS R e p t t n g  
Reguiwmnts fw incumbent Local ibhange Carr~ers Pkase Ll, Jurwdictional Sepmatzons ikfomw d &$mal to 
the F h M t d e  Joid Bmrd, Local Compeirtron and B r a d a n d  Reportug, W C  Docket No 02-269, CC Docket 
Nos 00-199,80-286,99-301, Mmce of Proposed Rulemalung, 18 FCC Rcd 26991 26993-94, para 5 (2003), see 
atso Letter fiom F e d d - W  Jornt Conferen= on Accomt~ng Issues, to Marlene H D a h ,  Secr&ryj Federal 
Commurucations Cornmmion, WC Docket No 02-269, Attach at 23-24 (filed Oet. 9,2003) 
79 

see BellSouth Comments at 10-12: Qwest Comment at 8-1 1; SBC CommentE at 3 n 6, USTA comments at 3, 
BellSouth Reply at 9- 1 0, west Reply at 1 1 

n 

7% 

See MCI Comments at 5-7, MCT Reply at 3-5, Spmt Reply, Attach 1 at 11-14,20, Attach 2 at 8-9 But 
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detecting discrimination, and that non-structural altemtives are effectwe and efficient in 
detectmg and deterring performance discrhinatmn. Sections 272(c)(1) and 272() will continue 
to prohbit dlscrirnmation against unaffiliated nvakw Tn addition, because we acknowledge a 
relationship between our decision here and OUT outstandinB Notice of Proposed Rulernaking 011 
special access performance metncs, we commit to addressing special access performance mmics 
in that proceeding ex@tiously.8' Finally, secbon 2721d) audits, includmg the performance data 
reported as part of the audits, provide an effective mechanism for the Commission to detect, 
deter, and punish performance discmmtion.B2 The Comrmssion has enforcement authority to 
address allegations or complmnts involving section 272 violations." As discussed below, any 
additional benefit from the OI&M structural safeguards is outweighed by their sigmficant costs, 
both operational costs, whch are more readily quanbfiable, and opportunity costs, which are 
more difficult to quantify. Moreover, we find that the record does not reflect that eliminating the 
OI&M sharing prohbition will increase BOCs' abilities or incentwes to discnrmnate in the 
provisioning of access. 

25. Cos& of ihe QlrBMSharing Prohibidion. We find that there is sufficient 
evidence m the record to show that the OI&M sharing prohibition has increased the section 272 
affiliates' operating costs, and that the elimnation of the OIgEM sharing prohbitmn will likely 
result in subshntd cost savings to the &liates and enable the affiliates to compete more 
effectwely m the interexchange market 84 We recognix that, at the time the 01W shztring 
prohibition was adopted, the Commission acknowledged that structural separation may sacrifice 
economies of scde and scope." The Commission, nonetheless, concluded that the benefits of the 
OI&M shanng prohibition cutweighed these costs We now find, however, that, when we 

47 U S C 8 272(cX1), (e) 

See Pejbrmance Measurements urd Standards for Interstare Special Accw Swvtces, CC W e t  No 0 1 - 
ML 

81 

32 1, Nohce of Proposed Rulemaking, 16 FCC Rcd 20896 (200 11, see ulsa e g , MCI Comments at 6 7 ;  S p m  
Comments, Attach 3 at 13, Attach 4 at 4, MCI Reply at 4-5 {urgmg the Commission to adopt special access 
perfommce metrics) 

47 U S C 5 272(d) We note that our rule change here IS pmspecttve only All audits for perrods up to the 
effectwe date of this Order are still subject to the rules that existed dunng the me pcnod cavered by a particular 
audit. 

See, e g , 4 7  U S C §§ 208,27 l(dX6) 

See BellSouth Comments at 12-1 3, Letter from Mary L HE=, A s s W t  Vice President, Federal 
Regulatwy, BellSouth, to Marlene m, Secretary, Federal ~ommu~llca~ons comrmsslon, WC Docket bo 03-28 
at I & Attach at 1-5 (filed Feb 3,2003) (BellSouth Feb 3 Ex Park  Letter); Qwest Comments at 4 1 1 ;  Qwest 
Comments, Declarat~oa of Rodney L M~llw, paras 4-5 (Qwest mer DecI ), Qw& Comments, Daclaration of 
Pamela 1 Stegora Axberg, paras. 3-6 (Qwest Stagom Axberg DccL), SBC Petlaon t 20 t Attach. 1, Declmm of 
hchatd Deitz, paras 1 1-22 (SBC De& DBcl ), Verizon Comments at 19-23 & Attach 1, Venzon Petltion, 
DecIaration of Fred Howard, paras 2-5 (Venzon Howard Dtcl.), VwizW Comments, Attach 16, Venzon June 4 Ex 
pmte mer (Venzon June 4 Ex P m k  Letter); VMzon Comments, Attach 18 at 6-12 (VerizOa June 24 Ex P m e  
Letter), Vmm Comments, Attach 19 at 4-6 {Verizon Aug. 1 1 Ew Parte Utter); V m  Commerrts, Am& 19, 
Supplemental Declarabon of Fred Howard, paras 2-5 (Verizon Howard Supp Decl } 

Safeguards Second Order on Recomdemtion, 12 FCC Rcd at 8683, para 55 

83 

See, e g , Non-Accounting SuJ?gam& Order, 1 1 PCC Rcd at 2 €9 1 1,21913, paras 7,13, Non-Accounting 
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comder the historical and projected costs of the OI&M sharing prohibition agamst protections 
afforded by our structural and non-structural safeguards, the costs of the rule exceed the likely 
benefits of mamtaining the rule. Moreover, we find that the likely sayings to the section 272 
affiliates by eliminatmn of the rule, in conjunction with the BOCs' adherence to our structural 
and non-structural rules, including the cost allocation rules, supports a &ding for the elimimon 
of the OI&M sharing prohlbitm at this tune. 

26 The estimates of the projected savmgs from relief of the OI&M sharing 
prohibition vary across the BOCs. The BOCs' eshmtes of their individual annual savings h m  
the elminabon of the OI&M shamg prohibition range from $2 million to $46 million 16 The 
estimated savings from the elhumtion of the 01&M sharing prohibihon may vary according to 
the BOC's particular busmess decision as to how to structure its section 272 afHiate and how 
OI$M is provisioned by the affiliate." in addition, there are numerous factors that could affect 
the estimates of cost savings reaped by elmmition of the OI&M sharing prohibition, including 
but not liinited to the length of time to the sunset of the last separate dfiliate," the number of 
customers and the volume of traffic served by the section 272 &liate,m and the time horizon and 
method m whch the affiliate's OI&M functions are mtepted into the BOCW Cornenters 
~- 

See Bellsouth Comments at 4-5, BellSoutb Feb 3 B Pwte Letter, Attach at 5 Qwlest esftmatcs that it I 

could save approximately $20 million m OIkM activhes m 2004 if rt and its Section 272 affiliate w# permiltcd to 
share OIkM functions &e Qwest Comments at 4 , l l  , Qwest Mdler Ded., para 4-5; Qwest Stegora Axbng Decl , 
paras 3 4 .  Vcrmn's Global MeW& h c  (GNI) IS Verizon's sect1011 272 aflihate that provldus OIBtM s c ~ c e s  to 
its other affiliates Verizon estuna- that GNI would save q p m x h t e t y  $1 83 mllion from 2003 to 2006 ($45 6 
million per year) See Vmzm Comments at 20. SBC esttmlrtts annual saw of $78 milhon, but estimate IS 
from mteptmg its section 272 afiliates, ASI, and its other d&ta m c t s  affiliates, rather than h m  lntegratlng its 
s w o n  272 affilrates mto its BOCs See SBC Comments at 2-3; SBC Deib I k c L ,  para I 1  

For example, BellSauth's sect~on 272 affiliate made a busmess decision to lease facilttles and to outsource mort of 
the OT&M fimctions than the other BOC sectlon 272 amlmm See BellSoW comments at 12-13. 

There are sigruticant d ~ m  in the bme honzon 6-om the prweat to end of the tbud par from the date 
of each BOC's last section 271 approval* BellSouth approxunatoly 21 months (12/05), Qwwt approxmahly 33 
months ( 12/06), V m n  approximately 24 months (3106), SBC approximately 3 1 months ( 10M6) &e FCC, RBOC 
ApplkWmm to Prmide Iwegiun, ItuerUTA S m r m  Under $27f (vis~td Mar 1 1,2004) 
<http lhvww fcc.govl3 u r e a u s l C o m m o n _ C a m e r / ~ - ~ g ~ o n ~ ~ l ~ c ~ ~ ~  

See Vernon June 24 Er Parte Letter, Attach. 1 at 9-10 As of the fourth quarter of 2003, V w m  had 16 6 a9 

million long &stance hnes, SBC had 14 4 million Img e c e  Ik, BellSouth had approxmately 4 mlliun long 
distance customen, and Qwest had 2 3 milhon long btance customers. See Venzon, V w m n  Reports W i d  Overall 
F o u r t i ~ Q u ~ w  and Y e a ~ E n d  Results, Baed an strong Fumhentah, ha Release (Jan 29,2004); SBC, SBC 
Repom Strong 4th-Quarter Long Dlstame Launch w M k t ,  I m p d  Retad Access Luw TreM, Record GRIW 
m Long Drpiance, DSL, Press Release (Jan 27,2004), BellSouth, BelKuuth Aeporks Faun% Quarter Earnings, Press 
Relaw (Ja 22,2004), Qwe6 @ m t  Commutucutions Rep& Fourth mer 2003 Net Loss Per Drluted Share 
of $0 17, Full Year 2003 hrnmngs Per Diluted S h r e  of $0 93, Press Releuse (Feb 19,2004) 
93 For example, h l e  Venzoa's d m a t e s  assume a three-year phase in to m t e p k  GNI's 01&M furtchons 
into ihe 3OC, Vetlzon's analysis attempts to rmnvniZe the abandwmwt of sunk mvestments and the costs to 
mk@e GNl's and the BOC's OI&M operations &e Vemon Commcnb at 15 n 22; V e n z ~ n  June 4 & P m f ~  
Mer, Attach 3 at 1 , 4 4  V h  J~33e 24 Ex Parte Letter, Attach. 1 at 1 1-12; ape also Bellswth Feb 3 
Letter at 1 & Attach at 2-3 

See BellSouth Comments at 12-14, MCI Comments st 5,  Qwest Comments at 11, AT&T Reply at 3 , l l  s7 

S t  
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make three primary Criticisms of the cost estimates of the OI&M sharing prohbition: (I) there is 
mufficient evidence to substantiate the cost savings estmate~;~’ (2) the Commission should 
consider whether cost savlngs could be achieved by the BOCs’ restructuring of their affiliate 
structures or by contmctrng wth other service and (3) there is no guarantee any 
savings will be passed on to consumers 43 We discuss these criticisms in turn. 

27. The Commission has previously found that structural separation may sacrifice 
economies of scale and scope.94 We find that d i c t t n t  evidence is in this record to support the 
contention that the OI&M sharing prohibition sigmficmtly increases the BOW respective 
sectmn 272 affiliate’s costs and that substantial savings could be reaped by the BOCs if the 
QI&M sharing prohibition is lifted.” The record evidence submitted by the BOCs provides a 
reasonable basis for the Commission to assess the existence and likely magnitude of future cost 
savings. In addition, AT&T argues that, because each BOC has chosen B different affiliate 
structure, any costs above the lowest BOC estimate of costs for maintaining structurally separate 
OI&M sewices should be summarily discounted. AT&T contends that we should not wagh 
costs that BOCs incur as a result of their own choices to adopt more costly affiliate structures. 
We qect  AT&T’s assertion that the Commission consider the potenml savings the BOC 
affiliates could reap by altmng thm affiliate structure or by contracting with other smice 
provlders rather than the BOC for OI&M m c e s .  We believe that this would amount to second- 
guessing by the Commission of a normal business decision. BOCs may have legitimate business 
reasons for adopting a particular smctwe or choosing to outsource. AT&T would have us focus 
on whether any number of hypothetical alternatives could be used rather than on the costs and 
benefits of the d e  at issue and we do not believe such a focus is appropriate 

See AT&T Reply at 3,13-14; AT&T C~mmentS, Exh A, AT&T Oppitioa at 3,12-13 (ATkT 
Opposition), AT&T Opposmon, Reply Declamtion of Lsc Selwyn, paras 26-27 (ATgtT Selwyn Reply Dee1 ), 
AT&T Comments, Exh B, at 16-20 (ATdkT Reply to SBC Pethon), AT&T Comments, Exh E, at 5-6 (AT&T Nov 
15 Ex Prvfe Letter), AT8rT Comments, Exh. F, paras 3-6 {AT&T Selwyn Nov 15 Ex P m e  Decl ), AT&T 
Comments, Exh G at 3 4  (AT&T July 9 E* Parte Le-), ATgtT Comments, Exh 9 pam 3 4  (AT&T Selwyn 
July 9 fi Pwie D d  >; AT&T Commems, Exh J at 2-3 {ATBiT Det 1 Ex Pmte ktter); MCI Reply at 5-6, Sprint 
Reply, Attach 1, at 15,22, Spmt Rqly, A w h  2 at 10 

91 

’’ 
93 

&e AT&T Cmments, Attach. J & 6 (AT&T Oct 1 & Pme M r ) ,  AT&T Reply at 3 , l l - I 3  

See AT&T Nov I5 L Parre Letter at 7; AT&T Sehvyn Nov 15 .?& P ~ t e  Ded., para 8 

See, e g , ~ ~ ~ A c c o ~ ~ i ~ S a f e g a r m d s ~ ~ ,  11 FCCRcdat21411,21913,paras 7,13, Non-Accoun#ing 

See n 84, supra We find that the savmgs the BOCs vnll We& attain from the elmmatton of the Ot&M 
Sqfiiguarth h o d  Order on Rscomuhrdim, 12 FCC Rcd at 8683, para 55 

shmq prohibition are sufficient such that they will exceed my benefits fiom rnaiotainrng tlm rule, while also 
rnamtmmg the other requwements of section 272(bMl) See para 3 1, Infra M m v e r ,  we reject ATBrT’s criticism 
that Vemm’s analysis neglects to consider the costs to integrate the BOC’s and GM’s OIkM funct10as tecause 
V m m  asserts its methotlology specifically sought to m m m m  these costs VcTuDD’s dysu does not assume a 
flash cut to fully mtegrate the BOC’5 and GM’s OI&M operatiwS, but rather ~ssumes GNI p k s  u1 organdonal 
chsrnges over tune to take 1 1 1  advantage of amition d u r q  the tmsitlon priud and to avoid the wnte off of sunk 
mvestments due to the Commission’s separate affiliate rules, &e V e m n  June 24 Ex Pur& Utter, Attach at 1 1-13 

93 
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28. Fmally, we disagree that savings reaped by the section 272 affiliates are unlikely 
to be passed on to consumers m the long distance market.% The Commission has found, and 
AT&T has acknowledged that the long distance market is substantially compmve." In a 
competitive market, it is likely that the savmgs 113 additional costs will be passed on to their long 
distance We note that if a BOC failed to pass along savings, it would be less 
cornpetitwe in the long distance market vts-his other providers of stand-alone long distance 
S e M C e S  

29. We further find that the evidence supports BOW claims that the OI&M shanng 
pmhbition lmposes inefficiencies that prevent BOCs from competing more effectively in the 
interexchange market 99 BOCs argue that the OI&M sharing prohibition creates an unnecessary 
regulatory barrier and imposes unnecessary opportunity costs by pmentmg them from prowding 
end-to-end services, especially for large business customers, at the same quality as their 
interLATA competitors.'w For example, Verizun c l ~ m  that the OI&M sharing phibition 
requires "handofls of customer requests for sewice and repair that add cost and difficulty in 
meeting customer expectations."'o' I f  the 01&M sharing prohibition were eliminated, BOCs 
state, they would gain greater flexibility to provide integrated Service offixings that cut across 
traditional interLATA and intraLATA boundaries, including broadband and advanced m c e s  Irn 

Further, the BOCs argue that, because there is no legal prohibition against competitors providing 
end-tocend services on an integrated basis, the OI&M sharing prohibition puts BOCs at a 

% 

97 

E x c h g e  Area, P o l q  d R d m  Concerning t k  Interstdef Znterachge  M a r k @ ,  CC Do- NOS. 96-149, 
96-61, Second Report and Order 111 CC I)ocket No 96- 149, Thrd Report and Order in CC Docket No. 96-6 1,12 
FCC Rcd 15756, I 5805, para 86 ( 1997) ("Because we previously have found that marktts for l o q  &stance semces 
are substantldly competltwe m most areas, marketplace forces should effeetlvely deter m e m  that face c o m m o n  
ffom engaging m the practices that Congress sought to address through the sdm 214 pequlrwaents "1, see ATBLT 
Opposition to Petlaon at 16 n 12 
* See genera& Edgar B r o w  & Jquelme Brownh& M~cr~conomic %oq~ and Apphcairom 34049 
(2d ed 1986) 
99 See Nan-Accountmg &fegum& order, 1 1 FCC Rcd at 2 198 1, para 156 (staung that the Commiss~on's 
task w88 "to implement W o n  272 M a manner that ensures that the fundamental goal of the 1996 Act IS attamed - 
to open all telecommmcatmns markets to robust competrtion - but at the same t h e  does not mpse requmments 
on the BOCs that will unfatrly hand~cap them m thelr ability to wmpete ") 

customers h n  elkrunahon of the OI&M restlrctlons me even more hprtant that tbe drrsct cost savhgs to 
Qwest "1, SBC Comments at 2-3, USTA Comments at 4, Oppmty cost IS the d u e  of a foregone alternative 
acbon. Thus, the OI&M shgllng prohbitlon lmposes opportmuQ costs that d u d e  the f m p e  mica hat could 
have been pravldad m the absence of the prohibitma &e Th IWT Drctiorrmy o f h i d m  Economics 3 15 @avid W 
P a m  cd, 4th ed. 1996) 

&e AT&T Nov 15 Es P a r k  Letter at 7, AT&T Selwyn Nov 15 Ex Pam Decl , para 8 

See, e g , Reguhmy Treatment of LEC Prwrsion of Intwm4ange &mica Originding in ik LE;%$ Lmal 

&e Qwest Comments at 11-15, Qwest Stegora Axberg I)acl., para 6 ( T h e  benefits to Qwest's mterLATA I l l 3  

Verrzon Comments, Attach 1, k h t ~ o n  of Steven G McCully, para 4 

See BellSouth Comments at 6413-14 ,  Qwwt Comments at 14-15, V&mn Comment5 at 16, V k  
Reply at 1 7-1 8 
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competitive 
coordmatlon that they must perform for their customers given that they rely heavily on BOC last- 
mile facilities. As a result, they contend that the O E M  shmng prohibition merely “levels the 
playing field” and that eliminating the rules would put competitors at an unfair competitive 
disadvantage.1w 

In response, BOC competitors argue that this is exactly the type of 

30 As discussed above, to the extent that the section 272 afiiliate contracts with the 
BOC for OI&M services, these services must be provided to unaffiliated carriers on a 
nondiscriminatory basis pursuant to sections 272(c)(I) and 272(e). nerefore, we conclude that 
the Act and our rules will prevent BUCs h m  gaining any undue advantage. Further, we are 
persuaded that consumers w11 likely benefit fiom increased competition based on quality of 
semce. We also agree wth BOCs that cost savings should allow them to compete more 
effectively wth their rivals in the interLATA market, particularly for customers desiring highly- 
customzed service b u d l a  such as large enterprise customers, because they will have increased 
opportunities to &tam convement, competitively priced intdATA sewices. As we explained 
above, the elmination of the Ol&M sharing prohibition does not remove all prottctions against 
di ScflITLinBtion. 

3 1 On the basis of these fhdmgs, we conclude that the OI&M sharing prohibition 
poses significant adverse consequences - in terms of costs and competition in interLATA 
semces Market - that outweigh any potential benefits of edorcmg structural separation of 
UlBrM services, given the protections afforded to consumers and commtors by our non- 
structural safeguards. We find that the OI&M sharing prohibition is an overbroad means of 
eliminating the risk of cost misallocation and discrimination m today’s market For these 
reasons, we eliminate the OI&M sharing 
modify thelr CAMS to rtddress specificdilly any 01&M Services that they intend to provide thelr 
section 272 affiliates and to submit the amendments for Commission review. 

As noted above, we require BOCs to 

C. Joint Facilities Ownership 

32 The joint facilities ownership restriction was adopted concurrently with the OI&M 
shamg prohbition to mplement the “operate mdepndently” reqwrement of section 272(bH1).lm 

lo’ 

BellSouth Reply at 14, SBC Reply at 2 n2, Vernon Reply at 16- 17 
&e BellSouth Comments at 5 ,  SBC Comments at 3; USTA Comments at 4, Vetlzo~ Comments at 14; 

See Amencatel Comments at 7-8, AT&T Comments at 28, MCI Comments at 5,  AT&T Reply at 14-17, 

We note that h s  holdmg apphes to d l  mtefLATA telecommunicaaons m c e s  pmvlded pursuant to 

MCI Reply at 2-3,6-7, S v t  Reply, Attach 1 at 18-20, Attach 2 at 13-14 

semm 272 These services mclude b t h  lntmtate and mbastak interLATA strv~cts. Therefore, we affum the 
Cornmion’s oonclusion 10 the Nun-Accmlmg Safeguards Order that “the rules we estabhh to rmplemsnt section 
272 are bmdlng on the states, and the states may not nnpse, with respect to BOC prov~ion of mmstate mmLATA 
service, requirements inconsistent with s e c t m s  271 and 272 and the Comrmssion’s rules under those prov~s~ons ” 

Non-AccCounnng S&guurds order, 1 1 FCC Rcd at 2 1929, para 47, see SBC Comments at 5 4  

SW NOn-ACCoufitig S@prardr #&, 1 1 FCC Rcd at 21 9S1-84, 158-62 
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The jomt facilities ownership restricbon, codified in d o n  53.203(~1)(1) of the CoMmission’s 
d e s ,  provldes that “[a] section 272 affiliate and the BOC of which it is an &liate shall not 
jointly own transmission and switchmg facilhes or the land and buildings where those facilities 
are located.”’” In adoptmg this restriction, the Commission believed that joint ownership of 
facilities could facilitate cost msalloCation and discrimination. Based on the record presented in 
h s  p r o c e e h g ,  we contrnue to believe that, unlike the OI&M sharing prohibitmn, the costs of 
mamtahng separate ownersh~p of facilities do not outweigh the benefits the rule provides 
agamt cost misallocahon and disahnation.lm For example, based on the record, we are 
permaded that shared facilities would likely create significant joint and common costs that would 
be inherently difficult to allccate proprly,lw In making this determinaban, we am mindful that 
the record support for eliminating the joht facilities ownersh~p restriction is much more lmted 
and inconclusive than the record that has been presented on the 0I&M sharing pmhibibon.”O 
Therefore, we retain the joint facdities ownership restriction to ensure that BOCs and their 
affiliates contmue to “operate independently ” 

1). Other Issues 

3 3. me SBcJAmeritech Merger Order and the SBC Advanced Smites 
Forbearance Order. In the SBC P d t h ,  SBC requested that the Commission (I) modify 
Condition I of the SBUAmwrtech Merger Order to eliminate the O W  sharing restriction; and 
(2) clmfy that the modification of the condibon would not afFcct the relief granted 111 the SBC 
Advanced Services Forbearance Order.”‘ In the SBC Advanced Services Forbemame Order, 
the Commission conditioned its finding that SBC satisfied the statutoy criteria for forbearance 
upon, among others, the condition that “SBC operates in accordance with the separate affilrate 
structure established” in the SBCJAmeritech Merger Order. In turn, the SBCJAmerrtech Merger 
Order Condibon I imposed restnktions on the sharrng of OI$M Services between the advanced 
Semces affiliate and the BO€ or other affiliates. Under the merger condition, SBC was required 
to operate its advanced swvices affiliate in accordance with requirements governing 
interexchange affiliates under section 272, including Section 272(b), with ccrtam exceptions, as 
interpreted by the Commhsion as of August 27,1999.”’ Therefore, SBC seeks mOdificafion of 
the merger condihon and clarification of the forbearance order because elimination of the O U M  
sharing prohibition in the Comssion’s rules would not automticaliy eliminate the OI&M 
restrimom in the conditions of these orders. SBC argues that, for the same reasons that the 

‘07 47 C.F R 5 53 203(aXI). 

See, e g , Amencatel Comments at 9- 13; AT&T Comments at 10-2 I; ATBGT Reply at 4-7 108 

‘09 See, eg,AT&TCommentsat 17 

See, e.g , Ammatel Comments at 9-13, AT&T Comments at 10-21, BellSoutb Comments at 14-16, @vest 
Commmts at 13, SBC Comments at 6, USTA Comments at 4, AT&T Reply at 4-7, BellSouth Reply at 15-17, SBC 
Reply at 3-7 

I10 

&e SBC Petloon at 25-27. 

See SBC/Amwitech Mwgw Or&, 14 FCC Rcd at 14969-74, Condition 1.3 
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OI&M s h m g  prohibition should be e lmated under sechon 272@)( l), the Commission should 
eliminate the OI&M restrichon in these conhtions. 

34. In h s  Order, we grant SBC's request that we modify the SBUAmeritech Merger 
Order condition regarding 01- sharing between the advanced services &hate and ~e BOC 
or other affiliates as it has been mcorporated through the SBC Advanced Services Forbearance 
Order Specfically, we modify the SBC Advanced Services Forbearmce Order to the extent 
that the separate affiiate condition of the forbearance grant4 in that order included the OI&M 
restrimon contained in the SBCLAmeritech Merger Qrder."' AT&T and Spmt oppose the relief 
h m  these conditions sought by SBC.'14 For example, with regard to the SBC Advanced Servzces 
Forbearance order, AT&T argues that, "if the Commission were to w v e  any aspect of the 
advanced services separate aff-ate reqmment mposed in the SBCJAmwirech Merger Order, 
SBC would no longer" be compiymg wth the separate Hihate condition of forbearance.11' 
Further, AT&T argues that the Commission expressly rejected SBC's arguments m favor of 
lesser safeguards as a forbearance condhon 

35 For reasons consistent wth those discussed above with regard to section 
272(b)(l)'s Ol&M sharing prohbition and the reasons discussed in the SBC Advanced Services 
Forbearance Order, we are persuaded that we should also eliminate the OI&M rtstrictlon to the 
extent that it IS a condition of forbearance granted m the SBC Advanced Services Furbeurame 
Order The 3I&M restrichon adopted m the SBUAmmfech Merger Order was implemented to 
guard against the same potential anticompetitive conduct by the merged entity that the OI&M 
sharing prohbihon under our rules was designed to prevent in the context of section 272 
affiliates. Indeed, the OI&M restriction for the advanced Services affiliate under the merger order 
was less restrictive than the OT&M sharing prohibibon for section 272 affiliates. Specifically, the 
merger conditmn expressly allowed the BOC to provlde OI&M services to the advanced services 
affiliate, h c h  was prohibited under the rules for Section 272 affiliattx.'17 In this Order, we 
elimnate the more onerous d e s  for sechon 272 affiliates. We conclude that it would be 
inconsistent to eliminate the O E M  sharing prohibition in our rules but maintain the lesser 
OT&M restriction as a condition of forbearance when the condition rested on @le1 analysis of 
the nsks of anticompetitive conduct. Because we conclude that the costs outweigh the b e f i t s  
of the OI&M s h m g  prohibition, the costs of the OI&M forbearawe condition must logically 
outweigh its benefits.'" 

'I3 

'I' 

Modrfieation Comments), Spnnt Comments, CC Docket 98- 14 1 at 1-2 {filed July 1,203) 
'IJ 

' I 6  Seeid 

See SBC Advanced Senices Forbearance Or&, 17 FCC Rcd at 27003,27008, paras 5,  13 

See AT&T Comments, CC Docket Nos 96-149,98-141 at 12-16 (filed July 1,2003) (AT8tT Merger 

AT&T Merger Mcdificaoon Comments at 14 

See SBCjAmeritech Merger Or& 14 FCC Rcd at 14860-61, paras 3M-65 

We note that thls modificatm 1s necessary to allow SBC to realm fully the benefits of ellmmahng the 11s 

OI&M h m g  prohibihon 
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36 We further conclude that eliminating the OI&M restriction h m  the separate 
affiliate forbearance condition does not alter the outcome of our for- analysis. First, we 
find that, even without the 0 W M  restriction, the apphcation of tariff regulation to SBC’s 
advanced services o p d o n s  is not necessary to ensure that “charges, practices, classifications, 
or regulations . are just and reasonable and are not unjustly or unreasonably discriminato~y.”~*~ 
Because SBC and AS1 will be required to comply wth all other conditions, including the affiliate 
transactmns d e s  and nondiscrimination requirements, we conclude that the separate affiliate 
structure without the OIkM restrictton will serve the purposes the Commission envisaged in the 
SBC Advanced Services Forbearance Order, and t h e r e f w ~ ,  tariff regulation is not necessary 
wthh the meaning of the first forbearance cnterion. Second, we frnd that application of tmff 
regulation to SBC’s advanced services operations is not necessary to ensure the pmtscbon of 
consumers,12D to the extent that SBC complies with all conditions outlined m the SBC Advanced 
Services Forbearonce Order other than the OI&M restriction. We continue to believe that the 
separate affiliate structure will safeguard consumers’ mterests wthm the meaning of the second 
forbearance critmon, and indeed, we expect consumers to benefit h m  increased competition 
based on quality of service and resulting h m  eficiency g m s  b~ SBC’s operations. Third, we 
find that, without the OI&M restriction, forbearance h m  applying the tariff q w e m e n t s  to 
SBC’s advanced services operations Will continue to be mmstmt with the public interest to the 
extent that SBC complies with all other 
AS1 to compete more effectively based on quality of Service and improved efficiency, 
forbearance %I1 promote competitive market conditions,” including “enhanCe[d] competition 
among providers of telecommunkations services ”*= 

Specifically, we conclude h t ,  by allowing 

37 We recognize, as ATgtT notes, that the Commlssion rejected SBC’s slrguments 
that ‘lesser safeguards would suffice in the event it were to change its affiliate structure and ways 
of dealing with its advanced semces 
argument in the context of a Unilateral change to the affillatt stnrcture made by SBC. By 
contrast, here, we, not SBC, are adopting a change to the conditions after full notice, comment, 
and considerahon of the underlying issues. Moreover, the Cadss ion  expressly stated that it 
was considering only SBC’s a h a t e  structure as it existed at that time and would not consider 
various hypoth&cal structures.” The Commission did not conduct a forbearance analysis with 
regard to the separate affiliate structure under consideration here, specificdly a structure that 
continues to comply with all other conditmns of forbearance with the sole exception of the 
OI&M restriction. Here, we have applied the. forbearance criteria to the structure presented in the 
SBC Petition, and we find that SBC continues to satisfy the statutory criteria for forbearance 

The Comrmssion, however, Ejected SBC’s 

‘I’ 47U S C 4 160(aX1) 

See 47 U S C 8 160(a)(2) 

See 47 U S C 160(a)(3) 

47 u s c 5 160@) 

120 

111 

IZ2 

SBC Adwnced Semxm F o r b a n c e  Or&, 17 PCC Rcd at 27016-17, para 30 

Se SEC Advanced Smites Forbearance Or&, 17 FCC Rcd at 27008, para 13, 124 
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fiurn the tariff requirement to the extent that it complies with all remaming conditions of the SBC 
Advanced Smrces Forbeurance Order We emphasize that this modification does not a f k t  in 
any way other conditions m the SBC Advanced Sewtces Forbearance Order and SBC must 
continue to comply fully with those conditmns in order to continue to enjoy the relief granted in 
that order. 

38 SBC and BellSouih Forbearance Peti?ions. Finally, we dismiss the forbearance 
petitions filed by SBC and BellSouth seeking forbearance from the OJ&M sharing prohibition 
because the phtions are moot in light of the action we take in this Order.’1s Specifically, SBC 
and BellSouth sought forbearance fiom the applicahon of the OI&M sharing prohibition, sections 
53 203(a)(2)-(3) of the Commission’s d e s .  In i h ~  Order, we eliminate those rules Because 
SBC’s and BellSouth’s petibons seek forbearance from rules that will no longer exist, their 
petitions are moot, 

IV. CONCLUSION 

39. For the m o n s  discussed above, we conclude that the O E M  sharing prohibition 
IS not a necewmy component of the statutory requirement to “operate independently” and is an 
overbroad rn- of preventmg cost msallocation or discrimination by BOCs against d l i a t e d  
rivals Therefore, we hereby eliminate stctmns 53 203(a)(2)-(3) of the Commission’s rules. We 
further condude that we should retam the prohbition against joint ownership by BOCs and their 
section 272 af€iliates of switching and transmrssmn facilities, or the land and buildings on whch 
such facilities are located In addition, we dismiss peht~ons filed by SBC and BellSouth seeking 
forbearance from the OI&M h n n g  prohbition. Finally, we grant SBC’s request for 
modification of the SBG‘Ameritech Merger Order conditions related ta OI&M services to the 
extent that these merger conditions are incorporated into the conditions of the SBC Advarsced 
Services Forbearance &der.’% 

v. PROCEDURAL MATTERS 

A. Final Regulatory Flexibility Certification 

40. The Regulatory Flexibility Act of 1980, as amended (RFA),ln requires that a 
regulatory flexibility analysis be prepared for notice-and-comment demakhg proceedings, 
unless the agency certifies that “the rule will not, ifpromulgated, have a significant ecunomc 
impact on a substantml number of small entities,”’zB The RFA generally defines the term “small 

See gmerulb SBC Petition, BellSouth Pehtmn As noted above, the Bureau has already disrmssad Qwest’s 
forbearan= pehhon SEE n 2 1, supra 
’% Pursuant to sect~ons 1 103{a) and 1 427@) of &e Comrmsslon’s rules, we find good cause for thi Order to 
be effective upon pubhcahon UI the Federal R e m  because the Order rehevas resfnctions upon cmm under our 
existlag d e s  See 47 C F R $6 1 103(a), 1 427@) 
”’ 
Regulatory Enforcement Famess Act of 1996 (SBREFA), Pub L No 104- 12 1, Tltk 11,110 Stat 857 ( 1996) 

See 5 U S C 4 603 The RFA, see 5 U.S C $4 601-12, has been amended by the Small Business 

5 u s c. g 605@) 
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entity” as having the same meaning as the terms “small business,” Lcsmdl organization,” and 
“small governmental ~unsdictmn.’ ’~~ In addtion, the term “small business” has the same 
meaning as the term “small business concern” under the Small Business Act 13’ A “small 
busmess concern” is one whch. (1) is independently owned and operated; (2) is not dominant in 
its field of operation; and (3) sabfies any additional criteria established by the Small Business 
Administration (SBA) 13’ 

4 1 In the Notice, we sought comment generally on whether we should mod@ or 
eliminate the rules adopted to implement the “operate independently” requirement of section 
272@)(1) of the Act.’32 Specifically, we sought comment on whether the OIgtM sharing 
prohibition is an overbroad means of prwentmg cost misallocation or discrimination by BOCs 
agamst unaffiliated n~als .”~  We also sought comment on whether the prohibition against joint 
ownership by BOCs and their s&on 272 afGliates of switching and transmission facilities, or 
the land and buddings on which such facilities are located, should be modified or eliminated.1s4 

42 The Order elimmates the OI&M sharing prohibition, under sections 53.203(a)(2)- 
(3) of the Cornisston’s rules, because the Commission hds that it is an overbroad means of 
preventing cost rnisallocahon or discrhmhon by BOCs agahst unaffiliated rivals.’95 Further, 
the Order retains the prohbition against joint ownership by BOCs and them secnon 272 affiliates 
of switching and transmission facilities, or the land and buildings on which such facilities are 
located, under sections 53 203(aX1) of the Commission’s des. ’36 

43. The rules adopted in this order apply only to BOCs and their section 272 
affiliates Neither the Commission nor the SBA has developed a small business size standard 
specifically apphcable to providers of incumbt  local exchange service and lnterexchange 
services The closest applicable size standard under the SBA rules is for Wired 
Telecommunicabons Carriers.’37 This provides that such a carrier is small entity if it employs no 
more than 1,500  employee^.'^' None of the four BOCs that would be affected by amendment of 

j2’ S U S C  §601{6) 

Buslnass Ad, 15 U S C 0 632) Pursuant to 5 U S C 5 601(3), the shtutmy definmon of a small busmess applies 
”unless aa agency, lthr codmon with the Ofice of Advocacy of the Small Busmsss Addnkatrw and dim 
oppowity for public cornat, establishes me or more definltlons of such term which are appropate to the 
activities of the agency and publishes such definibon(s) m the Federal Regster ” 

‘3’ 1 5 U S C  5632 
132 

5 U S C 4 601(3) (mcorporatmg by reference the defmtion of ‘LsmalI-busmess concern’’ u1 the Small 

47 U S C 8 272@)(1) 

47 C F.R 5 53 203(a)(2)-(3) 

47 C F R 8 53203{a)(l) 

47 C F.R 5 53 203(a@)-(3) 

47 C F R 5 53.203(aX1) 

13 C F R $121 201, NAICS code 5171 10 

134 

13’ 

’” Id 

25 



Federal Communications Commission FCC 04-54 

these rules meets thrs standard. We next turn to whether any of the &on 272 affiliates may be 
deemed a small entity Under SBA regulation 121 103(a)(4), “SBA counts the , . . employees of 
the concern whose size 3s at issue and those of all its domestic and foreign Hihates . in 
d e t e d n g  the concern’s size ””’ In that regard, we note that, although section 272 &hates 
operate independently fiom their f i l iated BOG, many are 50 percent or more own4 by their 
respective BOCs, and thus would not qualify as small enhbes under the applicable SBA 
regulatmn Moreover, even if the section 272 affiliates were not “affiliates” of BOCs, as 
defined by SBA, as many are, the Commission estimates that fewer than fifteen saction 272 
affiliates would fall below the size threshold of 1,500 employees, Particularly in light of the fact 
that Commission data indicate that a total of 261 companies have reported that their pnrnary 
telccommunicatmns service activity is the provision of interexchange smces,“ ’  the fifteen 
section 272 affiliates that may be smaU entities do not constitute a “substantial number 
Because the rule amendments hrectly affect only BOCs and section 272 affiliates, based on the 
foregomg, we conclude that a substantial number of small entities will not t>e affected by the 
rules 

44 Therefore, we certify that the requlrements of the Order will not have a sigmficant 
economic impact on a substantd number of small entities. 

45. The Commission will send a copy of the Order, includrng a copy of this Final 
Regulatory Flexibility CertXmiion, in a report to Congress pursuant to the Congressional 
Review Act 14’ In addition, the Order and this final certification will be sent to the Chief Counsel 
for Advocacy of the SBA, and will be published in the Federal 

B. Final Papemork Reduction Act Analysis 

46 This Report and Order does not contain information coHection(s) subject to the 
Paperwork Reduction Act of 1995 (PRA), PubIic Law 104-13. 

VI. ORDERING CLAUSES 

47 tT IS ORDERED that, pursuant to sections 2,4(i]-(j), 272, and 303(r) of the 
Commutvcations Act of 1934, as amended, 47 U-S C. 48 152, 154(i)-(j), 272,303(r), the Report 
and Order IS ADOPTED. 

48. IT IS FURTHER ORDERED, pursuant to sections 4(i), 10,272, and 303(r) of the 
Cornmucations Act of 1934, as amended, 47 U S.C. $6 154(i), 160,272,303(r), that the 

139 

’‘O 

14’ 

S w x e  Table 5 3,  page 5-5 (Aug 2003) Thls source uses data that m cuent a of December 3 1,2001. 

13 C FR 4 121 103(aX4) 

See 13 C F R 5 121 103(c) 

See FCC, Wmlme Compethon Bureau, Industry Amilysls mad Technology Diwsron, T r d  m Telephom 

See 5 US C 0 801(a)(IxA) 

143 & S U S C  $605@) 
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petitions for forbearance filed by BellSouth and SBC with respect to their operating, mstallation, 
and maintenance functions ARE DISMISSED as moot 

49 IT IS FURTHER ORDERED, pwsuant to sections 4(i), 4(9,214(a), 214(c), 309, 
and 310(d) ofthe Commurucations Act of 1934, as amended, 47 U.S C $8 154(i), 154Cj),214(a), 
2 14(c), 309,3 1 O(d), that the petition for modificatmn of the SBWAmeritech Merger Order filed 
by SBC IS GRANTED to the extent stated herein. 

50 IT IS FURTHER ORDERED, pursuant to sections I .103(a) and 1.427(b) of the 
Commisslon’s rules, 47 C F.R 88 1 103(a), 1 427(bb), that thrs Report and Order and 
Memorandum Opinion and Order SHALL BE EFFECTTVE upon publication of the Report and 
order 111 the FEDERAL REGISTER 

5 1 IT IS FURTHER ORDERED that the Commission’s Consumer and 
Governmental Affaus Bureau, Reference Information Center, SHALL SEND a copy of h s  
Order, includmg the Final Regulatory Flexibility Certification, to the Chef CounseI for 
Advocacy of the Small Busmess Administration 

FEDERAL COMMUNICATIONS COMMISSION 
I 

2 Marlene H. Dortch 1 
\ 

Secretary 
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APPENDK - FINAL RULES 

PART 53 of Title 47 of the Code of Federal Regulations is amended as follows: 

PART 53 - SPECIAL PROVISIONS CONCERNING BELL OPERATING COMPANIES 

I Section 53.203 is amended by removing paragraphs (a)(2) and (a)(3), and 
redesignatrng paragraph (a)( 1) as paragraph (a) as follows: 

5 53.203 Structural and transactional requirements 

(a} Operational independence. A section 272 affiliate and the BOC of which it is an 
affiliate shall not jointly own transmssion and switchg facihties or the land and buddings 
where those facilities are located. 

**+** 
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the Communicahons Act of 1934, as mended (the Act) ’ In dus Order, we condude, based on 
the reexamination of our rules, that the prohibition against sharing by BOGS and their section 272 
afEliates of operating, installatma, and maintenance (OIBtM) functions is not a necessary 
component of the statutory requirement to “operate independently” and is an overbroad means of 
preventing cost msallocation or discrimination by Bell operatmg companies (BOCs) against 
unaffiliated rivals? We further conclude that we should retain the prohibition against joint 
ownership by BOCs and thelr section 272 affiliates of switchmg and -mission facilities, or 
the land and buildings on which such facilihes are located ‘ In addition, because of our actions in 
th s  Order, we dismss as moot petitions filed by SBC and BellSouth, pursuant to section IO of 
the Act, seeking forbearance from the OI&M sharing prohibition. Finally, we grant SBC’s 
request for modification of the SBC/Amerrtech Merger Ordell conditions related to OIkM 
semces to the extent that these merger conditions are incorporated into the conditions of the SBC 
Advanced Services Forbearance @der ’ 
11. BACKGROUND 

A. Sections 271 and 272 

2. Sechons 271 and 272 of the Act, which were add4 by the Telecumunicskions 
Act of 1996 (1 996 Act}, estabhsh a cumprehensive hmework governing ROC provision of 
“interLATA service ”’ Pursuant to section 271, neither a BOC nor a BOC &hate may provide 
in-region, interLATA mice prior to receiving section 271 (d) authorization h m  the 

~~ 

Assoaatlon (USTA), Vmmn Telephone and Long D m c e  Compmes (Vwmm), and WwldCom, k. d/b/a MCI 
(MCI) Reply comments were filed on December 22,2003 by ATkT, BellSouth, MCI, Qwest, SSC, Spring and 
Vernon See Pleading Cycle €smbl&ed for CommeMs on , isdon 272&)(1) ’s ‘‘@mxte I d ~ p e n d t ? ~ ~ ”  
&qurrement for Section 272 Af l lukr ,  WC Docket NO. 03-228, Publlc Notice, 18 FCC Rcd 24373 (2003) 

47 U S.C 0 272b)El) 

Sections 53 203IaM2H3) of the Comf~~lssion’s rules prohibit a BOC’s d o n  272 affiliate from shmng 

47 C F R $53203(aXl) 

Applications of A m m t e h  C o r - ,  Tramfiroc d S B C  Commmacati#m Inc , Traiqfwee, For Comnt to 

1 

3 

OI&M functions with the BOC or another BOC affihate 47 C F R I 53 203iax2H3) 
4 

5 

Tramfw Con& of Cqvor&om Holding Cmmwsmn Licema umd LIM Patrsuant to &tmm 21 4 and 31 O(4 of 
the Communrcati~ns Act and Pa& 5, 22,24, 25, 63, 9495  and 101 of the Commrssm ’8 Rules, CC Docket No 98- 
14 1, Mernomdum Opmion and Order, 14 FCC Rcd 147 12 ( 1999) (SBC/Ameri;ech Merger Or&), vaca%ed m part 
sub nom , Ass h of Carnmurrications Enters v FCC, 235 F 3d 662 (D C CW 2001) (AScElvTv Fcc) 
b 

Docket No 01-337, Memorandum oplruon and Order, 17 FCC Rcd 27000 (2002) (SBC Advrurced k z c a  
Forbearance Order) 

local BCC~SS and transport area and a pomt located outs~de such area I’ 47 U S C 0 153(21) ‘‘Telec0111111un1~~orn’’ 
1s defined as ‘atfie lmmussion, between or mong porn specified by the w, of infomation of tbc user’s choesmg, 
wthout change m the form or coatent of the mformatron as sent and received ” 47 U S.C. 5 153(43) 

Review qfRegdatov Requirements for Incumbent LEC Broaa%and Tekmmmmrcatim Servrces, CC 

The tenn ‘‘mtmL,ATA s m c c ”  IS defined m the Act as “telecommumcations between a pint located m a 1 
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SEPARATE STATEMFAT OF 
CHAIRMAN MICHAEL K POWELL 

Re Section 272@)(1) ’s “Operate Indepen&ntly” Requiremmt for Section 272 
Afllrates, Petihon of SBC fur Forbearance from the Prohibition of Sharing 
Operating, Installatron, and Maintenance Funcfrom under Sections 53 203(u) (2) 
and 53 203(a)(3) of the Commissron ’s Rules undMod@cation of Operating, 
ImtaJlation, and Maintenance Conditions Contained in the SBClAmeritech 
Merger Order, Petition of BellSouth Corporation for Forbearance porn the 
Prohibition of Sharing Operating, Installation, and Mainrename Functiom 
Under Section 53 203(a)(2)-{3) of the Commission ’s Rules, Review of Replatory 
Requirements for Incumbent LEC Broadband Telecommunicatzuns Services, 
Report and Order in WC Docket No 03-228, Memorandum Upinion and Order in 
CC Docket NIX 96-149, 98-141, 01-337 

Regulators bear an mportant obligation to re@ rules that no longer sewe heir 
mtended purpose. Today’s Order is faithful to that charge. Thls item elimmates the 
unnecessary and costly prohibition on certain types of sharing between Bell opemtmg 
cornparues (BOCs) and their separate affiliates.’ In this instance, the items find the costs 
of prohbitiag BOCs from sharing operations, d l a t i o n  and rnmntenance (OI&M) now 
outweigh the purported benefits. Moreover, other, less intrusive rules already minimize 
the nsk of discnmmation and cost misallocatmn by the BOCs. As a result, the time for 
requiring the prohibition on OI&M sharing has passed 

Sipficantly, today’s order does not represent an exercise of our forbearance 
authority Instead, the Commission has Wfilled its obligation to reexamine the 
Communicabons Act m light of our experience and marketplace changes. While I am 
p l d  that the Commission bas acted, I also believe that h s  Commission could have 
achieved this pro-compehtwe result through the use of our forbearance authority. Indeed, 
as Commissioner Abemathy rightly points out, a forbearanct approach would have 
avoided any tension between today’s m o n  and past Commission Orders on this subject. 
Nonetheless, I am pleased that the Commission has moved to update our d e s  and 
appreciate the support of my colleagues in this proceeding. Consumers benefit when 
providers can dmct resources away from complymg with unnecessary regulations and 
toward competing m the marketplace 

-. . 

47 C F R g 53203(ax2)-(3) 
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SEPAlUTE STATEMENT OF 
COMMISSIOM3R KATHLEEN Q. ABERNATHY 

Re. Section 2 72(81(1)‘s “Operate Independently” Requiremew for Section 272 
Aflliates, Pettcion of SBC for Forbearance f iom the Prohibitson of Sharing 
Uperattng, Installutron, and Maintenance Functions W d e r  Sections 53 203 (a)(?) 
and 53 203(a)(3) of the Commission’s Rules und ModHcution of Operating, 
Installation, and Maintenance Condihom Contained in the SBUAmeritech 
Merger Order, Petition of BellSouth Corp for Forbearance from the Prohibition 
of Sharing Operating, Installation, and Maintenance Functiuns Under Section 
53 203(a)(2)-{3) of the Commission’s Rules, Review of Replatmy Requirements 
for Incumbent LEC Broadband Telecommunications Services, Report and Order 
and Memorandum Upmion and Order 

I support the Commission’s decision to dimmate the prohibition on the shanng of 
operatug, installation, and maintenance functions by Bell operating compames and their 
affiliates (the “OI&M rule”) I beIieve the costs of the OI&M rule clearly outweigh its 
b e f i t s  If the Bell companies are going compete effectively in the market for long- 
distance services, including enkrpnse broadband services, they c m o t  be required to 
duplicate functions unnecessarily. The 01&M rule IS not necessary to prevent 
anticompehtive conduct because we have preserved the prohibition on joint ownership of 
transmission and switchmg facilities and also maintained various non-structural 
safeguards. These safeguards include the requmments to conduct all transactions at 
m ’ s  length and to disclose the details of such transactions on the Internet, as well as 
obligation to make OlkM Services available to M i h a t e d  rivals on a nondiscnminatOry 
basis. These measures are suflicient to emure that the BOCs “operate independently” 
from their long-distance &hates, as the stawe requms (until thls requirement sunsets 
pursuant to section 272(f)) 

My only concern is the tension between t h l s  Order and the Commission’s recent 
decision rejecthg a request for forbearance h m  the OI&M rule.’ Today, the 
Commission correctly concludes that the Ol&M rule IS not cumpelled by the language of 
section 272@)(1); we are free to abandon it since other safeguards are sufficient to ensure 
that a BOC and its long-distance affiliate “operate independently.” &e Report and Order, 
‘fi 7. Four months ago, however, the Commission reached the opposite conclusion The 
Commission held that section 1O(d) precluded us from forbeamg from the OI$M d e ,  
on the theory that the rule w a  a “requirement” of section 271 and that section, in the 
Commission’s view, has not yet been “fully implemented” (despite the fact that Vernon 
had already been granted section 27 1 authority m each of its states) As my dissent 
pointed out, smce the OI&M rule is not m fact a “requirement” of section 271, section 

’ Petlion of V w m n  for ForbemancejS.om the Prohibition ofShing Opmanng Irrstallation, mrd 
Muinrenunce Faimtrons Under Secfron 53 203(a)(2) of the Commmion’s Rula, Memorandum Ophon and 
Order, 18 FCC Rcd 23 525 (re1 NOY. 4,2003) ( O I W  Forbemame Denial Or&) 

’ O1BM Forbmawe Dental Or&, 18 FCC Rcd at 23527,18 
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STATEMENT OF 
COMMISSIONER MICHAEL J. COPPS, 

CONCURRING 

Re* Sectzon 2 72@) ( I )  ’s “Operate Independentry Requirement for Seci .AI 2 72 
Aflliutes (WC Docket No 03-228, CC Docht Nos 96-149, 98-141, 01-337) 

In Section 272, Congress required Bell cornpaws to provide long distance 
services though a separate affiliate. Under the statute, the filiate must maintam separate 
books, records and accounts; have separate officers, duectors and employees; and must 
conduct all buslness wth its parent on an arm’s length bas, with transactions reduced to 
wtmg and available for public inspection. A separate affiliate may not obtam credit 
under conditms that permit creditom to have recourse to its parent Bell companies are 
prohibited from discmnmatmg between them own affiliate and other entities in the 
provision of services This is a strikingly detailed list of obligations. Congress required 
every one of them in the Communications Act. None are negotiable AI1 must be 
vigorously enforced. 

Congress also required that the separate affiliate ‘‘operate mdependently” from its 
Bell company parent. As the Commission suggested as far back as 1996, t h ~ s  phrase is 
more ambiguous than its counterpart requirements in Section 272. As a result, the 
Commission came up wth two rules to implement i t s  meaning. The Commission 
elirmnates one of these rules today-the reqwrement that affiliates provide separate 
operation, installation and maintenance functions. I support today’s act1011 because I do 
not believe that the statute compels this particular OI&M requirement 

I limt my support to concurring because I believe that with the removal of h s  
kmd of structural safeguard, it is the nght tune to consider a non-stmctud safeguard, 
namely, special access performance metrics, It was more than two years ago that the 
Commission introduced hs idea wrtb Unanimous support Special mess sewices are 
criucal to the business telecommunications economy. This proposal could be a tool to 
ensure quality and nondiscnmhatory service Instead it is gathering dust on the 
regulatory shelf I hope the Commisslon wll undertake a re-examination of its special 
access policy as the logical complement to the step we take here. 
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STATEMENT OF 
COMMISSZONER JONAl” S. ADELSTEIN, 

CONCURRING 

Re Section 272(b)(l,I ’s “Operate Independently I’ Requirement for Section 
272 Afilrates, et a1 , Report and Order in WC Docket No 03-228, 
Memorandum Opiniun urd Order m CC Docket Nos 96-1 49,923-1 41, 01 -33 7 

I concur rn this Order on the belief that the complete prohibition against h g  of 
operating, mstallatmn, and maintenance (OIBtM) se.mces is not necessary based on this 
record, whde retention of the joint ownership prohbitmn is. 

Through section 272, Congress required a separate affiliate and unposed structural 
and txansactional requirements between a Bell oprahg company (BOC) and its long 
distance affiliate, rquinng such separation for a IIlLnimuILl of three years. Congress h d  
not, however, exphcitly specify how the affiliate was to “operate independently” from the 
BOC The Commission adopted the particular rules at issue here to give meaning to the 
“operate independently” statutory directive 

The lifting of sb.uctud protections is not a tnvial matter In this case, 
nevertheless, I am persuaded by h s  record that the complete prohibition on sharing of 
OIkM services is no longer necessary A complete ban on such sharing is not statutorily 
mandated, and the record suggests that concerns agmnst cost misallocation and 
discriminahon m both price and performance can be addressed effectively itl other ways. 

Without questmn, the sharing of OI&M s e m c e s  between a BOC and its sechon 
272 affiliate will result in measurable efficiencies. A complete OI&M restriction imposes 
costs and denies the economies of scale and scope inherent in the integration of some 
services. Allowing OI&M sharing will enable the BOCs to d e  betfer use of their 
dedicated and expmenced workforces. On an integrated basis, the BOC local exchange 
companies’ many ofice and field techtucians could perfom the same work more 
efficiently, 

Tt is m i t ~ a l ,  however, that revising our rules to permit OI&M sharing not sacrifice 
the important goals of preventmg improper cost allocatmn and discriminahon, both in 
pnce and performance, by a BOC and its section 272 affiliate. I place heavy relmce on 
the BOCs’ full compliance wth the other statutory and regulatory safeguards, including 
the nondisctlrnination provisions, the biennial audit and other public disclosure 
requirements, separate governance and arm’s length dealings, and accounting protect~ons 
Full compliance with these other safeguards will go a €ong way toward protecting 
competitors and the public, 

I would have liked to have seen more analytical depth to this item, however For 
example, we could have exarmned more specifidly the services at issue to understand 
their operat~onal unpact or whether to draw any distmction between back office personnel 
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and systems, as the sharing of systems may cause p t e r  concern. We also have more 
direct expenence with the section 272(d) audits and underlying performance data than 
what is reflected in the item I would have liked for that audit expenence to have shed 
further light on the sufficiency of the other protectians In addition, I would have 
exarmned the relabondup between special access performance measures and the issues 
lmplicated m h s  item. The Commlssion opened a proceeding on special access 
performance measurements more than two years ago, and I would have considered that in 
tandem wth today’s action. 

These concerns, however, do not lead me to disagree with the shanng of OI&M 
senices and the benefit of better worldorce utilization. Rather, I concur mofar as I 
would have examined in greater depth the services at issue and assured that any potential 
gaps m safeguards were fully addressed through protechons such as special access 
performance measurements 
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