
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 
 

In the Matter of ) 
 ) 
Request of Limited Modification of  ) 
LATA Boundaries to Provide ELCS ) WC Docket 04-77 
Between the Jackson Exchange  ) 
and the Tyler Exchange ) 
 

COMMENTS OF FITCH AFFORDABLE TELECOM 

 F. CARY FITCH d/b/a FITCH AFFORDABLE TELECOM “(Affordable Telecom”) 

submits these Comments on the Request by SBC Texas for a “Limited” Modification of LATA 

Boundaries to Provide ELCS Between the Jackson Exchange and the Tyler Exchange. 

Affordable Telecom is a sole proprietorship operated by F. Cary Fitch. 1  Affordable Telecom has 

a series of Radio Station Authorizations (“RSAs”) issued by the FCC to use wireless spectrum 

on a common carrier basis in order to provide Commercial Mobile Radio Service in several parts 

of Texas. 

Introduction 

 Affordable Telecom believes that local calling scopes are too small, especially in more 

rural areas and individuals in rural areas are often required to incur toll charges to reach medical 

personnel, schools, law enforcement, government, merchants and family and friends that are as 

proximate as – if not closer than – the same kinds of called parties in urban areas. Affordable 

Telecom believes that rate center consolidation and expanded calling scopes (like those resulting 

from mandatory EAS or ELCS) are a good thing. Usually. But, sadly, not here. The Request 

must be rejected, due to present Texas Public Utility Commission Policy. 

                                                 
1  Mr. Fitch has nearly 50 years (since mid 1950s) of respectful involvement with the FCC, on his 
personal behalf and on behalf of various mass media licensees. Fitch particularly respects the candor that 
the FCC expects from those it oversees, which candor is notably absent in some sectors of the current 
matter. SBC should have disclosed that the Texas Commission has recently made certain decisions 
(discussed below) that render Texas ELCS to not be “traditional local service.” Cf, SBC Request, p. 2,  
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 1. Texas ELCS is not “traditional local service” in terms of the rules for 

interconnection and traffic exchange between ILECs and competitive carriers. 

 The Commission cannot grant the request to modify the LATA boundary because ELCS 

is not “traditional local service” in Texas. Instead, it is a special calling plan that is limited to 

ILECs. CMRS carriers and many CLECs are no longer allowed to receive “local” ELCS calls 

from ILEC customers even if the competitive carrier has NXXs that are associated with   

“exchanges” or “rate centers” that are included in a Texas ELCS area. The Commission has a 

case before it that addresses this issue.2  Under the test applied by the Commission for 

modification of LATA boundaries,3 the FCC can no longer approve LATA modifications in 

Texas for the purpose of facilitating ELCS. 

 With “traditional” local service, a competitive carrier (either a CLEC or a CMRS carrier) 

is entitled to establish a single point of interconnection in a LATA and use a single switch that 

serves NXXs associated with many different local calling areas. With traditional local service, 

calls originated by ILEC customers addressed to an NXX associated with a rate center4 that is 

within in the “traditional” mandatory local calling area are still retail rated as “local” regardless 

of the location of the carrier’s switch, point of interconnection or even the called party’s actual 

physical location. In other words, the ILEC customer is not charged a toll when that customer 

                                                 
2  See CC Docket 04-6, Petition of ASAP Paging for Preemption of the Public Utility Commission 
of Texas Concerning Retail Rating of Calls to CMRS Customers. 
3  See, Memorandum Opinion and Order, In the Matter of Petitions for Limited Modification of 
LATA Boundaries to Provide Expanded Local Calling Service (ELCS) at Various Locations, CC Docket 
No. 96-159, File Nos. NSD-LM-97-2 through NSD-LM-97-25, FCC 97-244 (Rel. Jul. 1997) (“ELCS 
LATA Modifications”). This decision has been used as the foundation for all subsequent requests for 
LATA modifications to support expanded local calling areas. SBC cites the decision in its Request. 
4  “A ‘rate center’ is a geographic area established by state regulators that is used to determine 
whether a given call is a local call or a toll call.” Opposition of the Federal Communications Commission 
to Emergency Motion for Stay, USTA v. FCC, No. 03-1414 Before D.C. Circuit Court of Appeals, filed 
Nov. 26, 2003, p. 3. See CO Code Guidelines, p. 5. The Commission has noted that the calling and called 
NXXs are the determinant for retail rating of calls on several occasions. See, e.g., Memorandum Opinion 
and Order in Starpower Communications v. Verizon South, Inc., File No. EB-00-MD-19, FCC 03-278 ¶ 
17 (Nov. 7, 2003) (“Starpower Liability Order”). 
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calls a competitive carrier’s customer based only on the fact that the two NXXs are “local” to 

each other. The industry uses the rate center designations of the calling and called NXXs to 

determine whether a call is retail rated as “traditional local” rather than “toll.” The present rule is 

that a competitive carrier can “participate” in traditional local calling even if the competitive 

carrier’s customer is not physically present within the local calling area at the time of the call and 

even if the competitive carrier does not have a switch or point of interconnection in the local 

calling area. Texas ELCS ends the industry practices and violates the present rules and practices 

concerning interconnection and traffic exchange between ILECs and competitive carriers. 

 The Texas Commission has ruled that ELCS is different than “traditional local service” 

and has labeled it a “special arrangement”.5 Non ILECs are not allowed to “participate”6 in 

ELCS unless they can demonstrate on a call by call basis that when an ILEC customer calls a 

competitive carrier’s customer the called customer is physically located in the “ELCS area” at 

the time of the call.7 That is not a realistic requirement in a substantial, and even the great 

majority, of CMRS calls. CMRS carriers do not know the actual physical location of their 

customers with relation to a rate center or local calling area boundary when CMRS customers 

receive calls from ILEC customers. The industry uses NXX as a surrogate for customer location. 

 In order to “participate” in ELCS, Texas CLECs must first reach special agreement (in 

addition to the usual “wholesale” items included in standard § 252 interconnection agreements) 

                                                 
5  See CC Docket 04-6, Petition of ASAP Paging for Preemption of the Public Utility Commission 
of Texas Concerning Retail Rating of Calls to CMRS Customers, Exhibit 1 (TPUC Order in Docket 
25673), p. 6 of ASAP Petition. “ELCS is a special arrangement that expands an ILEC’s toll-free calling 
area to adjacent exchanges in geographic proximity or that have a community of interest.” 
6  By “participate” the TPUC means a carrier can arrange to receive calls from an ILEC’s customers 
without the ILEC customer being charged toll charges. 
7  See ASAP Petition Exhibit 1 (TPUC Order in TPUC Docket 25673), p. 6: “The ALJ found that, 
in order to be eligible for ELCS treatment, calls must have a “geographic correlation” to the ELCS area, 
and that the calls in question do not have a geographic correlation to the ELCS exchange. The 
Commission concurs with these findings, and concludes that ELCS was clearly meant to provide toll-free 
calling to exchanges with geographic proximity or with a community of interest. 
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with the ILECs involved to arrange for retail non-toll treatment of calls between the carriers.8 

There is no such rule for CMRS carriers so there is no mechanism for them to arrange for 

“participation” in ELCS and they are even worse off. Hence, in Texas ELCS discriminates 

against CLECs and CMRS carriers. An ILEC can refuse to honor the rate center assignment of a 

CMRS carrier for retail purposes and can impose toll on an ILEC customer that calls a CMRS 

customer using a number that is associated with an ELCS rate center. For example, if the LATA 

modification is granted in this case, and Sprint PCS has a number associated with the Tyler rate 

center9 then after ELCS between Jackson and Tyler is established, Verizon will be able to 

continue imposing toll on its Jackson users that call Sprint PCS customers using the Tyler NXX, 

even though a call from Verizon’s Jackson customers to SBC’s Tyler customers (including SBC 

FX customers that have Tyler numbers but are not physically located in Tyler) will be retail rated 

as “local.” 

 With “traditional” local service, there is no requirement that a competitive carrier have a 

landline “physical presence” (i.e., a point of interconnection or a switch) in either exchange in 

order to have calls between the two carriers be retail rated as local given the “single point of 

interconnection in a LATA rule. With traditional local service, the called party need not 

necessarily be physically located within the local calling area.10 According to SBC, there is a 

requirement to have a landline physical presence in order to “participate” in ELCS. 

                                                 
8  See TPUC Substantive Rule 26.272(d)(4)(A)(ii), 16 TAC 26.272(d)(4)(A)(ii). 
9  Sprint does have such a number. 903-372 is a Sprint Spectrum number associated with the Tyler, 
Texas rate center. 
10  Foreign Exchange Service is but one example of several where a called party may not be 
physically located within the local calling area. Another obvious example is, of course, CMRS mobile 
service. The CMRS customer can be anywhere, but that does not and should not determine the retail 
rating of calls from an ILEC customer to a CMRS customer. The determinant is the NXXs. “[T]he 
services provided by LECs and CMRS carriers have an essential difference: the wireline phone is tied to a 
single physical location, whereas the wireless phone can travel at will.” Opposition of the Federal 
Communications Commission to Emergency Motion for Stay, USTA v. FCC, No. 03-1414 Before D.C. 
Circuit Court of Appeals, filed Nov. 26, 2003, p. 15. 
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 Affordable Telecom attempted to intervene in a recent Texas ELCS case in order to 

secure retail local rating. See Exhibit 1 (Affordable Telecom’s pleadings in TPUC Docket 27802, 

Petition for Expanded Local Calling Service from the City of Carrizo Springs to the Exchanges 

of Batesville, Eagle Pass, La Pryor and Uvalde). SBC opposed intervention on the ground that 

Affordable Telecom did not have a landline physical presence in the ELCS area, and therefore 

had no right to be a party in the case (and presumably no right to retail rating). See Exhibit 2. 

SBC later asserted that there must ALSO be a “correlation between” the geographic location of 

the customer and the NPA-NXX.” See, Exhibit 3. In other words, according to SBC the TPUC’s 

rule requires the competitive carrier to have a POI or switch in the ELCS area AND both the 

calling and called party must be demonstrably physically located within the ELCS area at the 

time of the call. Foreign Exchange and mobile wireless service are therefore not “eligible” for 

ELCS “treatment” according to SBC. (Yet there is no indication that SBC or any other ILEC 

decline requests for FX service in exchanges where ELCS is available.) The TPUC staff also 

opposed intervention, asserting that ELCS is reserved to ILECs. See Exhibit 4. The Texas 

Commission denied Affordable Telecom’s request to intervene in the case. See Exhibit 5 

(Administrative Law Judge Order and TPUC Order on Appeal). 

 2. Texas ELCS is anticompetitive and discriminatory and violates §§ 201(a), 

202(a), 251(a) and 251(b)(3) of the Act. 

 SBC cannot in good faith claim that Texas ELCS is “traditional local service” because it 

simply is not and SBC knows this. TPUC specifically ordered SBC to file the instant 

ELCS/LATA modification petition, and SBC did so, despite the fact that TPUC has adopted a 

new interpretation of Texas ELCS calling that is contrary to the longstanding ELCS practice in 

Texas, and is discriminatory to both CLECs and CMRS carriers. 

 Under the Texas ELCS rule as presently defined by TPUC, ELCS is a special service, 

provided between ILECs only. The result discriminates against CLECs by preventing them from 
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offering the equivalent of FX service offered by ILECs. It discriminates against any CMRS 

carrier who does not directly interconnect (establish a POI) within the ELCS area AND show 

that at the time of the call the calling and called parties are physically located in the ILEC rate 

center where the NXX is assigned. 

 This makes the ILECs specially favored “preferred” carriers, and subjects both CLECs 

and CMRS carriers to significantly less favored status. It results in undue or unreasonable 

preferences, grants undue advantages, and subjects competitive carriers to undue or unreasonable 

prejudice or disadvantage in violation of §§ 201(b) and 202(a). It violates §§ 201(a) and 251(a) 

since it eliminates the FCC’s “single Point of Interconnection” and Type 2A interconnection 

rules as it pertains to ELCS. It is grossly contrary to FCC policy and rules concerning operation 

of CMRS carriers. 

 Section 251(b)(3) of the Communications Act requires every telecommunications carrier 

to provide dialing parity to competing providers of telephone exchange service and telephone toll 

service. ILECs that require users to dial “1+” and pay a toll if they wish to call a competitive 

carrier’s NXX that is associated with a rate center in the ELCS area would violate dialing parity. 

ILEC customers that wish to call one of the ILEC’s FX customers will not be forced to dial 

additional digits, whereas the ILEC customers that call the competitive carrier’s customer will be 

forced to dial additional digits.  

 TPUC’s policy is not only relative to future ELCS/LATA modifications. It logically 

applies to ELCS based LATA modifications made in the past. The representation that those were 

“traditional local service” is no longer correct, if this policy stands. Therefore, either TPUC must 

reverse its decision, or those past ELCS/LATA boundary changes must be revoked, since the 

“special service” is unlawful and discriminatory to CLEC and CMRS carriers. 

 TPUC and SBC can not be allowed to represent that ELCS is “traditional local service” 

to the FCC, while calling it a “special service provided by ILECs” and the benefits and calling 
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scopes are in fact unavailable to CLECs and CMRS NXXs on the state regulatory scene in 

Texas. SBC’s representation that Texas ELCS is “traditional local service” is simply untrue, and 

SBC know it. SBC’s lack of candor is shameful. 11 

 3. Texas ELCS usurps the FCC’s numbering authority and violates the FCC’s 

numbering rules. 

 Under the Act, the FCC has exclusive jurisdiction over the North American Numbering 

Plan and has promulgated rules to implement the statute.12 The Commission’s rules require an 

applicant seeking numbering resources to show that it is “authorized to provide service in the 

area for which the numbering resources are being requested” and “is or will be capable of 

providing service within sixty (60) days of the numbering resources activation date.”13 For 

purposes of the rule, the “area” in issue is the rate center that the NXX will be associated with. 14 

The Commission imposed the two requirements based on a recommendation of the Texas 

Commission. 15 The TPUC’s Comments cited by the FCC clearly indicate that the TPUC was 

referring to the rate center.16 See, Exhibit 6. 

                                                 
11  Cf. 47 C.F.R. § 1.17. 
12  47 USC § 251(e)(1); 47 C.F.R. § 52.15. 
13  47 C.F.R. § 52.15(g)(2)(i), (ii). 
14  47 C.F.R. § 52.15(g)(3)(A) and (B) make this clear, since the accompanying documents require a 
month to exhaust report by for the rate center(s) in which numbers are sought. 
15  Report and Order and Further NPRM, In the Matter of Numbering Resource Optimization, FCC 
00-104, CC Docket No. 99-200, 15 FCC Rcd 7574; 2000 FCC LEXIS 1691; 20 Comm. Reg. (P & F) 1, ¶ 
96, note 188 (Rel Mar., 2000). 
16  “The PUCT suggests that, in order to obtain an initial code in a rate center, carriers should be 
required to provide the following: 1) valid interconnection agreement (or evidence that it will have one 
within 6 months); 2) a copy of the requesting carriers’ state certification to serve the rate center for which 
the code is requested; and, 3) evidence that it will have facilities in the rate center within 6 months.” 
TPUC Initial Comments in CC Docket 99-200, filed August 6, 1999, p. 7. CMRS carriers do not need 
state certification; the requisite “authority” that must be shown is the FCC Radio Station Authorization 
for the relevant area. Further, with regard to “facilities” for CMRS the “facilities” are the transmitters that 
provide “coverage”; given Type 2 interconnection CMRS carriers do not have a switch or POI in every 
rate center. 
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 But TPUC’s ELCS interpretation looks to switch location for retail rating purposes and it 

functionally changes the rate center assignment from the NXX rate center to the location of the 

switch. ILECs will not retail rate based on the NXX rate center assignment; instead they will 

retail rate based on where the competitive carrier’s switch is, which can be some distance away. 

As ASAP observes in its petition in Docket 04-6:  

“The TPUC Final Order, however, allows CenturyTel to ignore ASAP’s rate 
center assignments; indeed, the TPUC Final Order functionally reassigns ASAP’s 
Kyle, Fentress and Lockhart numbers to the Austin rate center. This violates 
ASAP’s federal rights, since ASAP was entitled under federal law to obtain 
NXXs in the Kyle, Fentress and Lockhart NXXs and thereby obtain local retail 
rating for calls from all wireline customers within the mandatory local calling 
area associated with those numbers.” 
 

 Texas ELCS violates 47 USC § 251(e)(1) and 47 C.F.R. § 52.15 because it confiscates a 

competitive carrier’s NXXs by changing the rate center assignment. Indeed, the Texas ELCS 

“rule” threatens the ability of some CMRS providers to provide service at all. Assume a CMRS 

carrier locates a switch next to an ILEC access tandem to facilitate Type 2 interconnection but 

does not have CMRS authority in the rate center where the tandem resides. Instead the switch 

holds numbers in other rate centers in the LATA where the CMRS carrier does have RSAs. In 

this circumstance, Texas’ policy would mean that the CMRS carrier does not have the right to 

any numbers at all, since the numbers it has been assigned have been reassigned to a rate center 

in which it does not have authority to serve. The numbers are immediately at risk for 

reclamation. This is nonsense. Texas cannot arbitrarily change rate center assignments by 

“deeming” calls to go where they do not in fact go and by ignoring that the CMRS carrier has 

authority to provide service in a rate center by virtue of its radio station license and qualifies to 

obtain and keep numbers by placing wireless transmitters to provide coverage in a rate center. 

Texas ELCS is not traditional local service and is the exclusive regime of ILECs, to the 

detriment of competitive carriers, their customers and the ILEC customers that wish to call them 
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on a local basis. Texas ELCS violates 47 USC § 251(e)(1) and 47 C.F.R. § 52.15. A LATA 

modification simply cannot be granted under these circumstances. 

 4. The Commission cannot grant the Request under the prior precedent. 

 The Commission’s ELCS LATA Modifications Order states the criteria for review of 

Requests such as the one by SBC in this case. That Order essentially applied the same tests as 

had been used by the Modification of Final Judgment Consent Decree Court for reviewing 

similar requests.17 The application must be for “traditional local telephone service”; it must be 

flat-rate and non-optional, and it cannot have anticompetitive effects, or at least present only de 

minimus discrimination or anticompetitive concerns.18 

 As shown above, Texas ELCS is not “traditional local telephone service” and it gives rise 

to significant discrimination and anticompetitive concerns. Further, Texas ELCS violates several 

provisions in the Act and FCC rules. In this circumstance, the Request cannot be granted. If and 

when Texas changes its policy and ELCS does in fact become “traditional local telephone 

service” as it pertains to the rules and practices for interconnection and traffic between ILECs 

and competitive carriers for customers that have numbering resources in the area, as expanded, 

then SBC can re-file its request. 

CONCLUSION 

 Affordable Telecom does not seek to keep the citizens of Jackson and Tyler exchanges 

from enjoying the benefits of expanded calling scopes associated with traditional local telephone 

service. But part of local telephone service is the ability to make non-toll rated calls to 

competitive carrier numbers associated with the local calling area. Texas ELCS does not 

recognize that competitive carriers have the to right obtain numbering resources in a local calling 

area and thereby receive calls from ILEC customers on a local basis. Texas’ policy discriminates 

                                                 
17  ELCS LATA Modifications at ¶¶ 3-8. 
18  Id. at ¶ 19.  
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against competitive carriers, their customers and the ILEC customers that try to call them. This 

Request cannot be granted until Texas changes its policy. 

     Respectfully Submitted, 
  
     F. CARY FITCH D/B/A FITCH AFFORDABLE TELECOM 
 
     W. Scott McCollough 
     Texas State Bar No. 13434100 
     e-mail: wsmc@scmplaw.com 
     David Bolduc 
     Texas State Bar No. 02570500 
     e-mail:dbolduc@scmplaw.com 
     STUMPF CRADDOCK MASSEY & PULMAN, PC 
     1250 Capital of Texas Highway South 
     Building One, Suite 420 
     Austin, Texas  78746 
     512/485-7920 
     512/485-7921 FAX 
      
     By:  ___________________________________ 
            W. Scott McCollough 

 
CERTIFICATE OF SERVICE 

 
 I certify that a true and correct copy of the foregoing document was served upon the party 
listed below by regular U.S. Mail on April 6, 2004 by addressing it to: 
Terri L. Hoskins 
Southwestern Bell Telephone, L.P.d/b/a SBCTexas 
1401 I Street, NW 
Suite 400 
Washington, DC 20005 
             ___________________________________ 
            W. Scott McCollough 














































































































































































































































