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VIA HAND DELIVERY

Marlene Dortch

Secretary

Federal Communication Commission
445 12th Street, SW

Washington, DC 20556

Re: Petition For Waiver of Section 54.307(c) of the FCC’s Rules, CC
Docket 96-45

Dear Ms. Dortch:

Herewith transmitted on behalf of United States Cellular Corporation are
an original and four copies of its’ Petition For Waiver of Section 54.307(c) of the
FCC’s Rules.

In the comment there are questions regarding this matter, please
communicate with the undersigned.

Yours truly,

%ﬁm

Peter M. Connolly

cc (w/encl.): Universal Service Administrative

Company ‘ '
2000 L Street, NW lh_llgt gi;a %QE’;]';BS rec'd
Washington, DC 20036
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THESECFETM?M
CELLULAR CORPORATION )
) CC Docket 96-45
Petition for Waiver of )
Section 54.307 of the )
FCC's Rules )

UNITED STATES CELLULAR CORPORATION
PETITION FOR WAIVER-EXPEDITED PROCESSING REQUESTED

United States Cellular Corporation ("USCC"), through undersigned counsel,
and pursuant to Section 1.925(b) of the FCC's Rules, 47 C.F.R. § 1.925(b), hereby
requests a waiver of Section 54.307(c) of the FCC's Rules, 47 C.F.R. 54.307(c), to
permit USCC to receive the Interstate Common Line Support ("ICLS") to which it
would otherwise be entitled for the three month period covered by its September 29,
2003 ICLS filings for the states of Iowa, Washington, and Wisconsin. Owing to an
error by UPS, the filings were not received at the Universal Service Administrative
Company ("USAC") until October 1, 2003, one day after the filing deadline, and thus
USCC has not received any support payments for the months covered by the filing.!
For the reasons given below, the public interest would be served by a waiver of the
filing deadline in these circumstances, permitting USCC to receive the support to

which it is entitled.

1In order to be eligible for ICLS support pursuant to Section 54.307, a competitive ETC must submit
its line count data, as of a date six months previous to the filing, on a quarterly basis, by March 30,
July 31, September 30 and December 30 of each year.




Factual Background

USCC is an Eligible Telecommunications Carrier ("ETC") in the states of
Washington, Iowa, and Wisconsin, designated in accordance with Section 214(e)(2)
of the Communications Act [47 U.S.C. Section 214(e)}2)]. It is a "competitive"
wireless ETC. Initial certifications for ICLS support for all three states were filed
by USCC, pursuant to Section 54.904 of the FCC's Rules, on December 30, 2002.
USCC's required yearly certifications for ICLS support were filed with the FCC and
USAC on June 6, 2003 and USCC made its ICLS line count filings successfully in
December, 2002, and in March and July, 2003.

Until the filings due on March 30, 2003, USAC permitted all "High Cost,"
ICLS and Interstate Access Support ("[AS") filings to be made at USAC
headquarters in Washington, DC. This was convenient for USCC, as all such filings
could be made by undersigned counsel, who could ensure that they would be filed on
time.

However, as is noted in a USAC notice of March 5, 2003 (Attachment A
hereto), ETCs were notified in early 2003 that the March 30, 2003 and subsequent
High Cost and IAS filings had to be made in Whippany, New Jersey and that ICLS
filings had to be sent to Harrisburg, Pennsylvania.2 The use of such disparate filing
locations, far from Washington based communications counsel, necessitated the use

of overnight courier services.

2 Beginning with the December 30, 2003 filings, USAC changed filing locations again, requiring that
all line count filings be made in Piscataway, New Jersey.




USCC employed UPS, a reputable overnight courier, to make its filings, and
as noted above, made its March 30, 2003, June 30, 2003 and July 31, 2003 USAC
filings satisfactorily from its Chicago headquarters. On September 29, 2003, USCC
transmitted via UPS its Washington, Iowa, and Wisconsin High Cost and IAS line
count data to USAC in Whippany, NJ and its ICLS line counts to Mr. David Rolka,
USAC's consultant, in Harrisburg, PA.

Attached hereto, as Attachments B, C, and D, are copies of the cover letters
to the ICLS filings. Date-stamped copies of the cover letters were not returned to
USCC, though USCC requested they be returned and enclosed self-addressed
envelopes for that purpose. USCC has copies of its line count filings, but they
comprise 216 pages and are thus not attached hereto. They can readily be supplied
if the FCC wishes to review them in this proceeding. Also, USAC presumably still
has the originals, which were also not returned, though they have not been
"processed.”

The High Cost and IAS line counts were delivered by UPS to USAC/NECA
in Whippany, NJ on September 30, 2003. However, despite being correctly
addressed, owing to an "incorrect routing" at a UPS facility, the ICLS line counts
were mistakenly delivered to the Dallas-Fort Worth Airport on September 30, 2003,
before being sent on to Mr. Rolka in Harrisburg on October 1, 2003. Attached
hereto (Attachment E) is a copy of the relevant USCC UPS "shipping document,"

and UPS's internal tracking data, provided to USCC by UPS. It clearly indicates




and acknowledges the mistake in routing, causing the package to be delivered one
day late.

On September 30, 2003, USCC had no reason to believe that the Harrisburg
package had not been delivered correctly, as there were no adverse weather
conditions and UPS did not advise USCC of any mishap. Had USCC become aware
of the problem on September 30, it could have faxed the ICLS line counts to USAC's
contractor as a stopgap measure. Fax transmission is unsatisfactory, owing to its
inherent technological difficulties and to the number of pages involved in each of the
filings (13 for Washington State, 61 for Wisconsin, 142 for Iowa), but USCC would
have faxed the line counts if the alternative was a late filing.

USCC, however, did not become aware of the problem until it noticed a
shortfall in its USF payments in its February 27, 2004 USAC “High Cost
Statement,” which reported the January 2004 payment. Checking with USAC and
UPS revealed what had happened, which is described above. USCC’s January,
February and March 2004 USF payments will be affected.

L The FCC Should Grant A Waiver In These Circumstances.

The FCC's general approach to waiver issues was set out in a 2001 order

which granted a waiver of a USAC filing deadline:
"Generally, Commission rules may be waived for
good cause shown. As noted by the Court of
Appeals for the D.C. Circuit, however, agency rules
are presumed valid. The Commission may exercise
its discretion to waive a rule where the particular
facts make strict compliance inconsistent with the

public interest. In addition, the Commission may
take into account considerations of hardship,




equity, or more effective implementation of overall
policy on an individual basis. Waiver of the
Commission's rules therefore is appropriate only if
special circumstances warrant a deviation from the
general rule, and such a deviation will serve the
public interest."

The public interest would certainly be served by granting the requested
waiver. USCC has been designated as a competitive ETC by the public service
commissions of Washington, Iowa, and Wisconsin, reflecting their judgment that
the public interest would be served by those designations, which carry out the
mandates of the statute and FCC regulations. USCC's receipt of ICLS support, as
well as High Cost and IAS support, is essential to its provision of "supported"
services in rural, high cost and underserved portions of those states. It would, we
submit, be unreasonable and inequitable to deny USCC its mandated ICLS support
for three months for those states (worth approximately $1.8 million by USCC's
estimate) because its ICLS filings, which were timely transmitted in one package,
arrived in Harrisburg one day late, but obviously still in time to be processed
without any inconvenience to USAC, or prejudice to any other party.

USCC is aware that since 1985 the FCC's general policy has been that:

"applicants" are not granted waivers of "application
filing deadlines" on account of "inclement weather
or failures of third party couriers."4

The FCC has stated that:

"although these circumstances may be unexpected,
they are reasonably foreseeable and therefore

3 Smith Baglev, Inc., 16 FCC Red 15275, 15276 (C.C. Bur. 2001).
¢ Mary Ann Salvatoriello, 6 FCC Red 4705, 4708 (1991).




applicants should allow enough time for such
unanticipated delays."®

The FCC however, has not applied this doctrine consistently with respect to
USAC filing deadlines, with good reason. Neither those entities seeking discounted
service under the "school and libraries” and rural health care programs, nor
competitive ETCs stand in the same shoes as self-interested "applicants" seeking
the benefits of an FCC license. The latter type of applicant can reasonably be held
to strict procedural deadlines. The FCC, however, has treated those dealing with
USAC differently, in part because of the public interest in providing universal
service assistance to those eligible to receive it under the law.

Thus, while the FCC has sometimes enforced USAC filing deadlines against
“schools and libraries" applicants for discounted services,® the FCC and USAC also
altered USAC's policy, beginning in Funding Year 2001, to allow FCC Forms 471,
which notify USAC of what services have been ordered by such applicants, to be
considered filed with USAC when postmarked, rather than received. The new
policy was:

"designed to ensure that [schools and
libraries] applicants are held harmless in the event

of a failure of the postal system or courier to deliver
the application within a reasonable period of time.”

5 Public Notice, "FFCC Overrules Caldwell Television Associates, Ltd.," FCC 85-534, 58 R.R. 2d 1706,
1707 (1985).
6 See, e.g., In the Matter o lication For Review of a Decision by the Wireline Competition

ion Technolo t State of North Dakota, 11 FCC Red 21521 (2003); In
the Matter of Request for Review of the Decision of the Universal Service Administration by Stafford
Municipal School District, 18 FCC Red 1795 (WCB 2003).
7 Alpine County Unified School District, 17 FCC Red 1718, 1719 (C.C. Bur. 2002), See also
Northwest Tri-County Intermediate Unit, 18 FCC Red 22889 (W.C.B. 2003) (permitting Form 401 to




There is no good reason not to apply the "mailbox" rule to ETC USAC filings as well.

Moreover, and more directly relevant to USCC's situation, the FCC has
repeatedly waived USAC filing deadlines to facilitate competitive ETCs receiving
funding in various contexts.

In 1999, the Common Carrier Bureau agreed to waive Section 54.307 to
permit Centennial Cellular Corporation to have filed its initial line count data, due
on July 31, 1998, on August 20, 1998.8 The Bureau found persuasive Centennial's
argument that "confusion and the volume of new information surrounding universal
service”" and a strike by employees of another company had caused it to miss the
filing deadline. We would note that Centennial’s filing arrived twenty days late and
USCC's arrived one day late as a consequence of a courier mistake.

In 2001, the FCC waived clear and explicit USAC filing deadlines to permit
the State of West Virginia to file 22 days late its required "certification” authorizing
a West Virginia "non-rural” carrier to receive USF payments. See West Virginia
Public Service Commission, 16 FCC Red 5784 (2001). The FCC's reason for
granting the waiver was that the state's laxity in filing its certification should not
result in indirectly penalizing affected customers. The same rationale would apply
here with respect to USCC's customers, who will benefit from the improved service

which ICLS support helps to provide.

be picked up and delivered by courier after the “postmarking” deadline owing to courier failure to
pick up the filing before the deadline),

8 Centennial Cellular Corporation, CC Docket 96-45, DA 99-453, released March 4, 1999 (C.C.
Bureau).




Also, in 2001, the Common Carrier Bureau granted a wireless ETC a waiver
to file its required yearly "IAS" certification to USAC and the FCC eleven days late.®
The certification had been due on June 30, 2001. The carrier filed it on July 11,
2001. The carrier had not tried to file timely, as did USCC. It simply missed the
applicable filing date owing to an oversight. However, the Bureau made the
following public interest findings in support of the waiver grant:

"SBI is currently providing supported service on
three Indian reservations. Strict application of the
filing deadline in this instance may jeopardize the
provision of service and delay system construction
and upgrades in those areas. Waiver of the filing
deadline will permit SBI to receive interstate
access universal service support uninterrupted, and
continue its efforts to increase access to
telecommunications services in those areas
consistent with our statutory goal of preserving and
advancing universal service pursuant to Section
254 of the Act. Such a waiver is also consistent
with our mandate to ensure that consumers in all
regions of the Nation, including low-income
consumers and those in rural, insular and high cost
areas, have access to telecommunications and
information services."10

USCC would submit that there is no principled basis for the FCC to
distinguish between the "value" of the supported service provided by one

competitive ETC as opposed to another. If the ETC in Smith Bagley was entitled to

a waiver of a clear and unequivocal yearly certification deadline, which it simply

missed, for the public interest reasons enumerated above, then USCC should be

9 Smith Bagley, Inc., supra.
10 Ibid, at 15276.




granted a comparable waiver when it tried but failed, by one day owing to a courier
error, to comply with a quarterly line count filing deadline.
Conclusion
For the foregoing reasons, USCC requests that the FCC waive Section
54.307(c) to direct USAC to accept the ICLS filings, thus permitting USCC to
receive ICLS support for the three month period affected by its September 29, 2003
ICLS line count filings.

Respectfully submitted,

%W@/&

Peter M. Connolly

HOLLAND & KNIGHT LLP

2099 Pennsylvania Avenue, NW, Suite 100
Washington, DC 20006

(202) 955-3000

email: peter.connolly@hklaw.com

April 2, 2004

# 1827766_v1
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Attachment A

March 5, 2003 USAC Advisory Notice

Discussing Filing Locations




Universal Service Administrative Company
l ISA( : High Cost & Low Income Division

Irene M Flannery
Vice Presidem
ylannerviecsinversalservice org

USAC IS PROVIDING SAMPLE LETTERS FOR COMPETITIVE ELIGIBLE
TELECOMMUNICATIONS CARRIERS (CETCS) TO USE FOR SUBMISSION OF LINE
COUNT FILINGS IN ORDER TO RECEIVE HIGH COST SUPPORT.

Currently, there are no Office of Management and Budget (OMB) approved forms for CETCs to
submit line count information to USAC for any component of the High Cost support mechanism other
than [CLS. CETCs must use the FCC Form 507 posted on USAC’s web site for ICLS line count
filings. USAC is providing to CETCs sample letters for line count submissions for each component of
the High Cost support mechanism other than ICLS. You should provide separate letters for areas in
which you are eligible to receive support versus areas in which you are ineligible to receive
support and seeking ETC designation. For ICLS, you should provide separate FCC Forms 507

for areas in which you are eligible to receive support versus areas in which you are ineligible to
receive support and seeking ETC designation.

High Cost Loop (HCL), Local Switching (LSS), and Long Term Support (LSS)

You should clearly identify your name, your study area code, and the name and study area code of the
incumbent carrier in whose service area(s) you serve lines on each page submitted for HCL, LSS, and
LTS. In addition to this information, you must clearly indicate if the line counts provided are in areas

where you are ineligible to receive support and seeking ETC designation. A sample line count letter
for HCL, LSS, and LTS is attached as Attachment A.

High Cost Model (HCM) Support

You should clearly identify your name, your study area code, and the name and study area code of the
incumbent carrier in whose service area(s) you serve lines on each page submitted for HCM support.
In order to receive HCM support, you must provide line counts by incumbent wire center. In addition
to this information, you must clearly indicate if the line counts provided are in areas where you are

ineligible to receive support and seeking ETC designation. A sample line count letter for HCM
support is attached as Attachment B.

Interstate Access Support (IAS)

Y ou should clearly identify your name, your study area code, and the name and study area code of the
tncumbent carrier in whose service area(s) you serve lines on each page submitted for [AS. In order to
receive IAS, you must provide line counts by UNE Zones (where established) and customer class.
(Residential and single line business lines are reported separately from multi-line business lines.) In
addition to this information, you must clearly indicate if the line counts provided are in areas where

you are ineligible to receive support and seeking ETC designation. A sample line count letter for [AS
i1s attached as Attachment C.




CETC Line Count Sample Letter
March 5, 2003
Page 2 of 5

As a reminder, your line counts should be sent to USAC at the following addresses:

HCL, LSS, LTS, HCM, and IAS ICLS
USAC USAC
Atin: Rich Rhyner Attn: David Rolka
80 South Jefferson Road

One South Market Square, 12" Floor

Whippany, NJ 07981

Harrisburg, PA 17101

The sample line count filing letters are posted on USAC's web site at
www .universalservice.org/he/forms. If you have additional questions, please contact me or Karen

Majcher at (202-776-0200).

Sincerely,

Jura M jf\cmm?j"

Irene M. Flannery
Vice President




Attachment B

Cover Letter of September 29, 2003
USCC Iowa ICLS Filing




' JR US Cellular

September 29, 2003

Mr. David Rolka _

Universal Service Administration Company
One South Market Square

12¢h Floor

Harrisburg, PA 17101

Re: United States Cellular Corporation/Line Counts for
Interstate Common Line Support
Dear Mr. Rolka:

On behalf of United States Cellular Corporation ("USCC"), herewith
transmitted is FCC Form 507, which includes line count data as of March 31, 2003
by study area, broken out by residential and multi-line business categories, for the

State of Iowa. It is submitted in support of USCC's request for Interstate Common
Line Support (ICLS) for Iowa.

On January 15, 2002, USCC was designated as an Eligible
‘ Telecommunications Carrier ("ETC"), pursuant to Section 214(e) of the
Communications Act, in Iowa by Order of the Iowa Utilities Board (Docket No. 199-
IAC-39.2(4)).

An initjal USCC certification for ICLS support in Iowa, pursuant to Section
54,904 of the FCC's Rules, was filed at the FCC and USAC on December 30, 2002.
The required yearly certification for ICLS support, including the State of Iowa, was
filed with the FCC and USAC on June 6, 2003.

It is requested that the enclosed file copy of this letter be date stamped and
returned in the enclosed self-addressed envelope.

In the even there are any questions concerning this matter please contact the
undersigned.

Very truly yours, -

Scott D. Martenson
Enclosures

# 1196297 _v1

LS. Cellular Corporatlon
8410 YWest Bryn Mawr Avenue

R e | oy Chiengo, 1L 80651-5488 - & I P - ‘ 4 v i e
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Attachment C

Cover Letter of September 29, 2003
USCC Wisconsin ICLS Filing



- JRUS.Cellular

September 29, 2003 A

Mr. David Rolka

Universal Service Administration Company
QOne South Market Square

12t Floor

Harrisburg, PA 17101

Re: United States Cellular Corporation/Line Counts for

Interstate Common Line Support
Dear Mr. Rolka:

On behalf of United States Cellular Corporation ("USCC"), herewith
transmitted is FCC Form 507, which includes line count data by study area, broken
out by residential and multi-line business categories, for the State of Wisconsin as
of March 31, 2003. It is submitted in support of USCC's request for Interstate
Common Line Support (ICLS) for Wisconsin.

On December 20, 2002, USCC was designated as an Eligible
Telecommunications Carrier "ETC"), pursuant to Section 214(e) of the

Communications Act, in Wisconsin by Order of the Wisconsin Public Service
Commission (Docket No. 8225-T1-102).

An initial USCC certification for ICLS support in Wisconsin, pursuant to
Section 54.904 of the FC(C's Rules, was filed at the FCC and USAC on December 30,
2002. The required yearly certification for ICLS support, including the State of
Wisconsin, was filed with the FCC and USAC on June 6, 2003.

It is requested that the enclosed file copy of this letter be date stamped and
returned in the enclosed self-addressed envelope.

In the even there are any questions concerning this matter please contact the
undersigned.

Very truly yours,

St DT

Seott D. Martenson
; Enclosures

Uu.s Cellutar Carporation

8410 Weal Bryn Mawr Avenue
Chicego, IL 6063 -3436

Tel- 773 390 8000 Fux. 775 509 8956
wyav.useelivhin com




Attachment D

Cover Letter of September 29, 2003
USCC Washington State ICLS Filing
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% US. Cellular

! September 29, 2003

Mr. David Rolka :

Universal Service Administration Company
One South Market Square

12th Floor

Harrisburg, PA 17101

Re:  United States Cellular Corporation/Line Counts for
Interstate Common Line Support
Dear Mr. Rolka: >
P
On behalf of United States Cellular Corporation ("USCC"), herewith
transmitted is FCC Form 507, which includes line count data as of March 31, 2003
by study area, broken out by residential and multi-line business categories, for the
State of Washington. It is submitted in support of USCC's request for Interstate
Common Line Support (ICLS) for Washington State.

On December 31, 1997, USCC was designated as an Eligible
Telecommunications Carrier ("ETC"), pursuant to Section 214(e) of the
Communications Act, in Washington State by Order of the Washington Utilities and
Transportation Commission (Docket No. UT-97-35) for a portion of the service are in
Washington State. On December 29, 1999, USCC was designated as an ETC for
other parts of its service area.

An 1mt1a1 USCC cert:.ﬁcatlon for ICLS support in Washington, pursuant to
Section 54.904 of the FCC's Rules, was filed at the FCC and USAC on December 30,
2002. The required yearly certification for ICLS support, including the State of
Washington, was filed with the FCC and USAC on June 6, 2003.

It is requested that the enclosed file copy of this letter be date stamped and
returned in the enclosed self-addressed envelope.

In the even there are any questions concerning this matter please contact the
undersigned.

Very truly yours,

R IEVNT R,

Scott D. Martenson
< Enclosures

! # 1192680_v1

U S Cellular Gorporation

8410 \West Bryn Mavir Avenrue
Chucago, L 80831-3486

Tel. 773 300 8200 Fax: 775 500 8038
wwn uscellular.com




Attachment E

UPS Shipping Document and Explanation

of Routing Error
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UPS Package Tracking Page 1 of 1

Home | About UPS | Contact UPS | Welcome Center

Tracking Log-In User ID: | Password: I | Forgot Password, {Reu

 Yrack by Tracking

Number -
 Track v Reterercs Illl Track by Tracking Number
 Lmport Tracking ] .

Numbers @ View Details

= Track by E-mail
* Get Quantum View

Filles @ Status: Dellvered
< Reguest Quantum View Dellvered on: Oct 1, 2003 9:47 A.M.
Notify i Signed by: WEINTHOB
¥ Void a Shupment @ Location: RECEIVER
¥ Heip Delivered to: HARRISBURG, PA, US
Tracking Number: 1Z 61X 045 22 10157857
Service Type: NEXT DAY AIR
Welght: 4.00

Package Progress:

Date Time Locatlon Actlvity
Oct 1, 2003 9:47 A M HARRISBURG, PA, US DELIVERY
Sep 30, 2003 117 A.M, DALLAS/FT WORTH A/P, TX, US ROUTED INCORRECTLY AT UP!

FACILITY;PKG HAS BEEN RERC(
TO DESTINATION

Tracking results provided by UPS: Mar 25, 2004 2.44 P.M, Eastern TIme (USA)

NOTICE: UPS authorizes you to use UPS tracking systems solely to track shipments tendered by or for you to
dellvery and for no other purpose. Any other use of UPS tracking systems and Information Is strictly prohibltec

€Back_to Tracking Surmrrar

+ Back to Tap

Copynight 1 1994-2004 United Parcel Service of America, Inc. All nghts reserved.

http://wwwapps.ups.com/WebTracking/processRequest 3/25/2004



http://wwwapps.ups.com/WebTracking/processRequest

I Scott Martenson, do hereby declare under penalty of perjury, as follows:

1.  Iam Lifeline Product Manager for United States Cellular Corporation
("USCC"). s

2, This declaration is submitted in support of USCC's Petition for Waiver
("Petition").

3.  1am responsible for all filings made with the Universal Service
Administrative Company ("USAC™ by USCC.

4,  All factual assertions made I the Petition with respect to USCC's USAC
filings are true and correct to my personal knowledge, information and belief.

I daclare under penalty of perjury that the foregoing is true and correct.

Executed on April 2, 2004

NG T

Scott Martenson
Lifeline Product Manager
United States Cellular Corporation




