
April 2,2004 

VIA HAND DELIVERY 

Marlene H. Dortch, Esq., Secretary 
Federal Communications Commission 
236 Massachusetts Ave., NE, Suite 110 
Washington, DC 20002 

Re: Atlanta Public Schools 
Supplement to Request for Review 
File No. SLD-252678 
CC Docket No. 96-45, CC Docket No. 97-21 

Dear Ms. Dortch: 

Transmitted herewith, on behalf of Atlanta Public Schools, are an original 
and four (4) copies of a Supplement to its pending Request for Review in the above- 
captioned proceeding. 

An extra copy of this filing is enclosed. Please date-stamp the extra copy and 
return it to the courier. Should you have any questions concerning this matter, 
please contact the undersigned. 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

David A. O'Connor 
Counsel for Atlanta Public Schools 

Enclosure 



BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION e& 

Washington, D.C. 20554 Q k O  

1 File No. SLD-252678 Q*%*\ 

4 4  
In the Matter of 1 - ZUoq 
Request for Review by 1 %%no& 

Atlanta Public Schools 1 
) 

of Decision of Universal Service 1 
Administrator ) 

1 
Federal-State Joint Board on 1 CC Docket No. 96-45 
Universal Service 

1 
Changes to the Board of Directors ) 
of the National Exchange Carriers ) 
Association, Inc. ) 

To: Telecommunications Access Policy Division 

CC Docket No. 97-21 

Wireline Competition Bureau 

Atlanta Public Schools, Billed Entity Number 127319 
Form 471 Application Number 252678 
Funding Request Number 634307 
Funding Year 2001 

Re: 

SUPPLEMENT TO REQUEST FOR REVIEW 

Atlanta Public Schools (“APS”) has an appeal pending before the Commission 

contesting a decision by the Administrator of the Schools and Libraries Division 

(“SLD”) with respect to the E-rate funding commitment received by AF’S for Year 

2001.1 This Supplement is being filed in light of new information obtained through 

a recent Freedom of Information Act (“FOIA”) request. 

It is undisputed that APS properly applied for E-rate funding in 2001, and 

that SLD granted the funding request at issue. It is also undisputed that 

1 See Request for Review (filed June 2, 2003). 



BellSouth, APS‘s service provider in this matter, installed eligible equipment for 

APS during the funding year as required and that APS has paid for all but the E- 

rate portion of the installation. The only issue in this case is that BellSouth has not 

been reimbursed by SLD, and that is the source of this appeal. SLD has refused to 

reimburse BellSouth for the apparent reason that SLD modified the APS funding 

commitment by changing “non-recurring services” to “recurring services.” 

Thus, the only substantive question in this proceeding is whether SLDs 

decision to modify the APS funding commitment by changing “non-recurring 

services” to “recurring services” was correct and justified nonpayment to BellSouth. 

After reviewing the information obtained through the FOLA request, APS believes 

that there is no such justification in the record and neither APS nor BellSouth 

should be penalized for SLDs erroneous decision. SLDs decision to deny 

BellSouth’s reimbursement request should be reversed because BellSouth already 

has installed the equipment, the equipment is being used by APS in a manner 

consistent with E-rate rules, and APS and BellSouth have otherwise complied with 

E-rate rules. As a result, children throughout the APS system now receive the 

benefits intended by Congress through its establishment (and the Commission 

through its implementation) of the Schools and Libraries program. 

I. Background 

SLD issued a Year 2001 Funding Commitment Decision Letter to APS on 

August 7,2001, approving a discount percentage of 84%. The commitment letter 

specifically approved Funding Request Number (“FRN”) 634307, with the following 

2 



notation: TRN 16343071 approved; modified by SLD . . . The estimated monthly 

charge was changed to reflect the documentation provided by the applicant.” The 

commitment letter does not specify the documentation provided by the applicant 

which led to the modification, nor does i t  indicate that any non-recurring services 

were changed in any way. Our review of the materials provided in response to the 

FOIA request discloses no “documentation” that could lead to the non-payment in 

question. 

During the Year 2001 funding year, the service provider associated with FRN 

634307, BellSouth, provided services to APS, including non-recumng equipment 

installation. AF’S paid BellSouth for the 16% of the total cost of service which was 

not covered by the E-rate program. In January 2003, upon the completion of 

construction, BellSouth requested reimbursement for the non-recurring services 

provided to APS during the 2001 funding year, and was informed by SLD in an e- 

mail dated January 21, 2003 that the funding request was denied, “due to the 

service not being requested on the 471 application. This FRN on application 252678 

has no non-reocurring [sic], (one-time charges) to it. The FRN is for monthly 

telecom service, with no internal connections.” A copy of SLDs e-mail is attached 

hereto as Exhibit 1.2 

BellSouth informed APS of SLDs decision to deny the funding request, and 

APS filed an appeal of the SLD decision sixty days after the SLD e-mail message, on 

March 21, 2003. By letter dated April 3, 2003, SLD denied the appeal, stating that 

2 E-mail from Keith English, Program Integrity Assurance, SLD to Fay Reed, 
BellSouth (Jan. 21, 2003). 



the appeal “was received more than 60 days after the date of your Form 471 

Certification-Rejection Letter was issued.” APS then filed an appeal with the 

Commission on June 2, 2003, sixty days after the SLD letter, which remains 

pending. 

In September 2003, APS filed a FOIA request with the Commission which, 

among other things, requested copies of correspondence between APS and SLD 

concerning Application 252678. The Commission responded to the FOIA request on 

October 27,2003 and December 5,2003, and it is that response which forms the 

basis of this supplemental filing. 

11. SLD Had No Justification for Modifying FRN 634307 

Based on the documents recently provided to APS as a result of its FOIA 

request, there appears to be no support in the record for SLD’s decision to modify 

FRN 634307 by changing all non-recurring services to recurring. Indeed, there is 

documentation in the record that demonstrates unequivocally that the funding 

request was for non-recurring services as well as recurring services. For example, 

the Form 471 application submitted by APS indicates that the applicant was 

requesting “[alnnual non-recurring (one-time) charges” in the amount of 

“15,100,011.00.”~ This clearly constitutes a funding request for non-recurring 

services. In addition, the Gigabit Ethernet network contract referred to in the 

~ 

3 See APS Form 471 Application, Block 5, Item 23f. A copy of this portion of the 
application is attached hereto as Exhibit 2. 



funding request contains a $100,000 per site non-recurring charge.4 The Gigabit 

Ethernet network proposal also shows a $106,050 per site non-recurring charge.5 

Finally, the Item 21 attachment submitted with the APS FCC Form 471 specifies 

$4,929,600 for a “Gigabit Ethernet Network.”6 No material made available as a 

result of the FOIA request shows that AF’S requested a modification with respect to 

these non-recurring charges. Therefore, SLD’s decision to unilaterally change the 

request to recurring service is unsustainable. 

In another document obtained through the FOIA request, it appears that 

SLD was confused about the nature of the funding request. Specifically, in an e- 

mail dated April 17,2001 from Bob Hellwig of SLD to Harrolyn Johnson of APS, a 

copy of which is attached hereto as Exhibit 6, SLD posed the following question 

regarding FRN 634307: “Why is this requested as 1-time expense when most of the 

items occur monthly?” There does not appear to be a record of AF’S’s response in the 

FOIA materials. The only item that may be relevant is a fax letter from Harrolyn 

Johnson to SLD dated July 18,2001, a copy of which is attached hereto as Exhibit 

- 7, in which Ms. Johnson requested that SLD “change our data voice line from 

annual to month-to-month.” However, this request can hardly be viewed as a 

request to  change the entire $15 million funding request from non-recurring to 

recurring, or indeed to make any change in non-recurring services such as the 

4 See Exhibit 3 attached hereto. All of the documents referenced in this 
Supplement were provided to APS as a result of the FOIA request and are thus a 
part of the record in this proceeding. 
5 See Exhibit 4 attached hereto. 
6 See Exhibit 5 attached hereto. 
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Gigabit Ethernet network installation. If anything, the requests demonstrates that 

the APS funding request featured a combination of recurring and non-recurring 

services. It is also unclear from the record what portion of the funding request was 

covered by the “voice data line” referred to by Ms. Johnson, and there is no evidence 

that SLD asked for clarification of the request or even acknowledged Ms. Johnson’s 

request. What is clear is that there was no “documentation” (as asserted in the SLD 

commitment letter) that eliminated non-recurring charges for the Ethernet 

installation. 

In short, there is no support in the record for SLD’s decision to fundamentally 

alter the APS funding request by changing all services from non-recurring to 

recurring. To the contrary, there is documentation in the record indicating that 

SLD knew (or should have known) that i t  was making a mistake in so altering the 

funding request because the request clearly shows that part of the services to be 

provided were non-recurring in nature. Because SLD’s decision to modify the 

request is contradicted by the record, it constitutes an arbitrary and capricious 

decision in violation of the Administrative Procedure Act, 5 U.S.C. 8 706(a)(2), and 

should be reversed. Therefore, APS urges the Commission to reinstate the non- 

recurring funding request so that BellSouth may receive reimbursement for the 

non-recurring services provided to APS during Funding Year 2001. 

111. The SLD Appeal Was Timely Filed 

Finally, as a procedural matter, the SLD erred in finding that the APS appeal 

was not timely filed. SLD’s stated reason for denying the APS was that the appeal 
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“was received more than 60 days after the date your Form 471 Certification- 

Rejection Letter was issued.” SLD appears to imply that an appeal may be filed 

only within the sixty day period immediately following SLD’s issuance of a Funding 

Commitment Decision Letter. 

SLD’s interpretation of the Commission’s procedural rules is irrationally 

narrow. The Commission’s rules permit an appeal to be filed within sixty days of 

any adverse decision by the FCC, not just the sixty days following the issuance of a 

Funding Commitment Decision Letter.7 In this case, SLD first announced its 

decision to fund no non-recurring charges on January 21, 2003, when it informed 

APS’s provider, BellSouth, of its decision to deny funding to BellSouth. APS filed 

its appeal with the Administrator on March 21, which was sixty days after the date 

of SLDs e-mail, and within sixty days of learning that funding would be denied to 

BellSouth. Prior to this information, APS could not have known that no non- 

recurring charges would be paid. The funding commitment letter issued on August 

7,2001 did not distinguish between these types of charges, and therefore, the AF’S 

appeal was timely filed because it was filed within sixty days of AF’S’ first 

opportunity to learn of an adverse decision. 

7 See 47 C.F.R. 6 54.719(a) (‘‘Any person aggrieved by an action taken by a division 
of the Administrator . . . may seek review . . . .”); id. Q 54.720(b) (”An affected party 
requesting review of a division decision by a Committee of the Board . . . shall file 
such request within sixty (60) days of issuance of the decision by the division.”). 
APS is an aggrieved party in this case because BellSouth may request 
reimbursement for the unfunded E-rate portion of the services provided to APS. 



lV. Conclusion 

SLD approved the APS Year 2001 funding request to the extent of 

$12,588,675.12, which was intended to pay BellSouth for services to APS. 

BellSouth provided the requested services to APS during the funding year as 

required. APS and BellSouth have complied with the rules, yet BellSouth is being 

denied payment by SLD because of SLD's arbitrary and capricious decision to 

modify the APS funding request. As intended by Congress and the Commission, 

children in the APS system are receiving benefits from equipment installed by 

BellSouth in reliance on SLD's approval. To resolve this situation, the Commission 

should remand this proceeding to  SLD with a directive to reimburse BellSouth for 

the non-recurring services BellSouth provided to APS during Funding Year 2001. 

Respectfully submitted, 

ATLANTA PUBLIC SCHOOLS 

A a n  Y. Naftalin 
David A. O'Connor 
HOLLAND & KNIGHT LLP 
2099 Pennsylvania Ave., N.W., Suite 100 
Washington, DC 20006 
(202) 955-3000 

Its Attorneys 
Dated: April 2,2004 



CERTIFICATE OF SERVICE 

I, Laura Ledet, an employee of Holland & Knight LLP, hereby certify that on 
April 2,2004, I caused a copy of the foregoing “Supplement to Request for Review” to 
be delivered via first-class mail, postage prepaid to the following: 

Universal Service Administrative Company 
Schools and Libraries Division 
Box 125 - Correspondence Unit 
80 South Jefferson Road 
Whippany, NJ 07981 

Laura Ledet 
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_... _. .. .... .). . . . ., . . . .. . . , 
1. School Name: WlLLlAMS ELEMENTARY SCHOOL 

0 
.. _ _ _  

2. Entlty Number: 33087 3. RunlNrban: Urban 
4. Student Count: 658 6. NSLP Students: 858 6. NSLP StudentrlStudents: 99.696% 
7. Dlrtount: BO% 8. Weighted Product: 592.2 

1. School N r m :  YOUNG MIDDLE SCHOOL 
2. En* Number: 32980 3. RunMlrban: Urban 
4. Student Count: 1113 6. NSLP Students: 810 6. NSLP StudentrlStudetr: 72.776% 
7. Dlrcount: 80% 8. Weighted Product: 890.4 

P 

w- 

Block 6: Dlrcount Funding Rquert(8) 

- - - ~ a , S c * d  w.% 
RN: 834307 T 4 c m  

11- CabgWY d smdco: T ~ ~ ~ m ~ n ' ~ t ~ s  

13. SPIN: 143004824 

2.470 Appllcrtbn Numbrr: 773040000298850 
SeNla 

b4. h N k e  Provider Name: BollSouth 

15.100.01 1-00 I 

3h. Annual pndlrcount amount For ellglble non-murrlng chrr~ee (23f - Uo): $15,100,011.00 

S1.Totrl p~nmyrupn-rl~countunount(ZSe+ ~Sh):$15,100,011.00 
Si. X dlncaunt tfmm Block AI: 84 
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7. (a) If Subdber  cmcak lhir Agreement at my Ume prior to rhc expinuion of the sernce 
perlod set fonh In h i s  Agrecmenl. Sutwfriber rhdl be rcYponible lor ull omination churgeu. 
Unlcrr: orhcrwlse specified by inriff. rennlnatlon chugcr; M defined M (111 ~ l m w b l c  chrrpei due 
or runalnln~ as L rsuli of the minimum ruvlce pcdod agreed to by Company and Subacrlbcr and 
14 fonh in Ibr Amhmcnc(r). 

7. (b) Subscribu hlvI4r utnowlcdgcn rhrl i t  hasoptiom for iulclecommuniationr services 
from provldm other than BellSouth and that It hm cham BellSourh ID provide rbc utwces in 
this Agrcemmt. Accordingly, if Subscriber asri(ar U c  Agreement IO I cmified rcw.Um of 
BellSouth Id rerviccr and the rescler e w t a  8 Wrrirtr~ d m m r  agreein# IO llymc all 
mqulrMIlenw d his Aimmom, Subscriber wlll oo( be blDd tennirurkn chrrga However. 
Subdber  agree tha! in the went It falls IO m a  Lu obllprirmr under lhis Agrcuomt m 
miw rhis Alpmen1 or suvices purchred purswd 10 U s  Agrscmenr in ardtr IO o8taia 
Krvico from b faciliri*c based service provlda or L cavice pmvlder 1h81 utilim unhndled 
network eluncnlr. S u b c r i b u  wlll bc billed, as nppmprht~ ImniMtiOn eharca Y rpciflcd in 
this A g M W  

8. This Agreement shall be mnruued In nccordmcc Grh the law of the State of Gcogia. 

9. Except bs otherwise provided in thh A ~ ~ L  naicr rqulrd IO be ~ l v c n  pununni IO 
this Agreement rhllll be cffectlvc when received. ud rhrll b4 mff&nt If oivm in miring, brnd 
deliwed. or United Sutcr mail, p a a g e  pepaid. rd6rarud to &e appropriate prny u the a d d m  
su fonh Mow. Ellhu my hereto my chrnre rh6 nm and address IO whom all notice: OT 
o h  documcPrr rcqulrcd undcr this Agreement must be s801 U my time by (ivinl mitten notice 
to the other p ~ y .  

CompMv -.....- 
MlSourh Mceommuniurlons, Inc. 
ksLiint Vlcc PrCrYmt 
1800 Ccniury Blvd.. Sulte I SW 
Aflmrr QA 30345 

Subeaiber 

Wmu PublLC School9 
210 Rpr suba 
Manrr M 30335 

10. Subwrlba myna unlpn fu riphrr or obliguiolu on& h i s  Agrecrncnl wirbout !ha 

-._I---. 

enprus written coment of Cwnpany and only punml IO the conditions c o n m i d  in UM 
sppropriw pritl. 



SPECIAL SERVICE ARRANGEMENT 
AGR&BMENT Care Numkr GA00-233405 

1 1 .  In b c  e v e r  that one or more of the provisht conrained in this A$ree.rnwi or Incorporated 
wilhjn by rcfercncc %hall be invalid. lllcgnl, 01 unenfomvblc In m y  resptcl under any nppllcablt 
sriuie, npulrnory requirtmeni or ruleof b w ,  Ihmanch provlxionr shall be considered 
inoperluive 10 Ihe cxlenl of such invalidliy. illcgaliiy, or uncnfwcclbility and he remainder of 
this ABreuncnl rbli coniinue in full force and effett. 
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SPECIAL SERVICB ARRANGWENT 
AGPEB- Cast Numkr OAW-2334-05 

Opilon I dl 
Thtu rate k MIlid Ihrough:4/18/QI. 

Erilrnatd w v i c e  interval following ucccprmre date: 0 weeks. 

Service description: 
Thln SpLclal Senice Amnganeni provides witched Gig&bii Elhema P lGi@lt Nalve M& 
LAN lnicrconneciion (NMLI) IO the following locarions in Ailmu, Georgia: 
I )  165 Peepla SUW SW 
2) 192s Nirkey Lake Road SW 
3) I550 BwlavaRmd Driw NE 
4) 774 Virginia Avenue NE 
5) 225 B i f f n  Sua* NW 
6) 582 ConnrUy Sum SE 
7) 3200 Lionr Drive SW 
8) I820 Mary Dell Drive 
9) 1090 Windsor Sueat SW 
IO) 1676 Capilol Avc~l ls SE 
1 1 )  4360 P o w  Fcrry Road NW 
12) 1461 Sylvaa Road SW 
13) 98 Andvron Avenue NW 
14) 631 HarwcU Red NW 
IS) 320 Irwin SUCCI NE 
16) 189OBankhsrd Avenue NW 
17) 8115 BE M a p  L h i ~  SW 
18) 1275 Capltol Avenue SW 
19) 256 U l h  Svssl SE 
20) 225 Nlghrowa Rord NW 
21) 929 chvlw AUen Drive NE 
22) 3399 C o l h  Drivo NW 
23) 34% Bajiunin E. Mays Priw SW 
24) 287s Nonhade Wvt W 
25) 800 Hulcheoc Rard SE 
26) 801 Glenwod Avene $E 
27) 3099 Pmdm Trail SW 
28) 45 Witchow I M v o  SW 
29) 23S2 B ~ w n  Orive SW 
30) 2 IO Rior Street 

7bIr  A ~ O I  ia for twelve (12) monrhr with up 10 two (1) one year renewable oplionr. AI the 
end or he mimum pori& of Ihky-sir monlhc, a naw Agncmcnr must be negotiated 
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SPECIAL SERVlCL ARRANGEMENT 
cbpe Number GA002334.05 

Oprlon 1 of I 
AOR&EMBNT 

IN WITNBSS WHEREOF, [he panics h m o  hare c a u d  this Agreement M be execuicd by 
their duly auQorized rtprtunuiiwr on the dares $e! lonh below. 

Acceplcd by: 

Subscrlba: 

comptny: 



END OF ARRANGBhBNT AGREEMENT OPTION I 



3. Dotachsnncl 
-First 112 Mile 

4. DaucbaoRcl 
- W d d i U O n r l l ~ Z M f l ~  

5. tigabi Efaemsr 802 lP provlsiorung. per 
circait 

5.00 S.00 NOMAX 

5.00 $03 NOMBX 

s.00 EM )  

NOTES: 



I I '  I 



-- ... 

From: Harper, Judy [Judy.Harper Bbellsouth.com] 
Sent: 
To: 'hejohnsonOatlanta.kl2.ga.u~' 
Subject E Rate Infonnakn 

Tuesday, April 24,2001 151  PM 

M G I G E  WWdobapbx 
PRopOyILmC andnhuw... 

-...OLE_Obj...>> 

Touchs tar 
Touchstar Service is a group of central office features that al l -  
customers to customize call management. The Touchstar Service featurea 
include : 

Call Return 
Call Return Enhanced 
Repeat Dialing 
Call Tracing 
Call Block 
Call Selector 
Preferred Call Forwarding 
Caller ID 

Cuatom Calling Services (CCS) arc a group of Central Office features 
that providea banefits (aped, conveniencs, etc. 1 without adding 
telephone equipnuat. 
types of Custom Calling services include: 

Call Forwarding Busy Line 
Call Forwarding Don't An8-r 
Call Forwarding Multipath 
Call Forwarding Variable 
Call Forwarding Variable per PBX Trunk 
Call Waiting 
R a t e  ACCOOS to Call Forwarding 
Speed Calling 
Three Way Calling 
Custan Toll Restriction 

, 

Atlanta Public Scholls, utilize the following features: 

Call Return 8 $0  
Call Block 0 54.50ea 
Callor I L M $ I I ~ ~  

Custom Toll Restrictions $5 
Call Waiting054.25ea 

Repeat Dial Blocking 

Equipment Support is support for 121 Routers fo r  Frame Relay Network 
(will fax inserts from contract of Novemkr, 1998) 

Gigabit Ethernet - see attached +CAPS GIGE PROPOSU.doc>> 

Detailed infonnacion on services, see attached <CAPS SLD dollars g~hx and 
network.xls>p 




