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Washington, D.C. 20554
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)
)

Access Charge Reform ) CC Docket No. 96-262
)

OPPOSITION

BellSouth Telecommunications, Inc. (“BellSouth”) hereby submits the following
Opposition to SouthEast Telephone, Inc.’s (“SouthEast”) Petition for Waiver of Section
61.26(a)(6) of the Commission’s Rules.

In its CLEC Access Charge Order,' the Commission established rules governing the
maximum access charges that CLECs could collect pursuant to tariff. For the most part, the
Commission’s rules limit the level of CLEC access charges in an area to the level of the access
charges assessed by the incumbent local exchange carrier (“ILEC”). The Commission, however,
created a rural exemption whereby if a CLEC only provides service in rural areas, as such areas
are defined in the Commission’s rules, then that CLEC can charge access charges that may be
higher than the access charges assessed in that area by the ILEC, but that are no higher than the
National Exchange Carrier Association (“NECA”) access rates. If the CLEC provides service in
both rural and nonrural areas, the rural exemption does not apply.

SouthEast claims that the Commission’s rules do not contemplate the situation of
SouthEast where the majority of its customers are in rural areas “and [SouthEast] has no business

plan to expand service to metropolitan areas, but from time to time it receives requests from
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customers for service in metropolitan locations.” Contrary to SouthEast’s claim, the

Commission established rules in full recognition of the fact that some CLECs might provide
service in both rural and nonrural areas (even incidentally). Thus, the Commission stated that
“if any portion of a CLEC’s access traffic originates from or terminates to end users located
within either of these two types of [nonrural] areas, the carrier will be ineligible for the rural

exemption to our benchmark rule.””

The Commission could not be clearer: providing any
service in a nonrural area disqualifies a carrier from obtaining the rural exemption. The
Commission could have adopted a rule that permitted 1 percent or 2 percent or 5 percent or some
other arbitrary percentage of the CLEC’s traffic to originate or terminate in a nonrural area, but it
did not. Instead, after thorough review of the record, the Commission adopted a bright-line test
as serving the public interest. SouthEast has presented nothing new to call into question the
wisdom of the Commission’s order or that would justify a waiver.

Indeed, SouthEast provides no factual information to support its petition. Simply stating
that 95 percent of their customers are in a rural area does not provide any indication of the
amount of nonrural traffic SouthEast terminates or originates. All that a carrier need do to have
substantial nonrural traffic is to serve a call center, a repair center, a service center or an ordering
facility for a single business in a nonrural area. In such a scenario, all of the carrier’s customers
except one could be rural, but the traffic volumes would reflect a substantially different mix.

Apart from the absence of factual data to support the waiver request, SouthEast provides
no suggestion as to how the waiver would be administered. Most certainly, SouthEast’s business

is not static. Whatever circumstances characterize the business today will inevitably change.

2 SouthEast Petition at 5.
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SouthEast does not indicate how it would advise the Commission that over time it continues to
qualify for the waiver, if such a waiver were granted, or what facts would trigger the cessation of
the waiver. SouthEast makes no attempt to address the data reporting that would be necessitated
by grant of such a waiver. Simply put, the administrative complications associated with the type
of waiver sought by SouthEast are precisely the headaches the Commission sought to avoid by
establishing the bright-line test for the rural exemption.

SouthEast’s petition fails to make a compelling case for a waiver. Instead, it is an
invitation for the Commission to create an administrative morass surrounding the rural
exemption. The one certainty is that, were the Commission to grant SouthEast a waiver,
notwithstanding the absence of support, then there will be a flood of similar requests, each
stretching the rural exemption to meet each specific carrier’s circumstance. Eventually the
waivers would effectively eliminate the rule.

Accordingly, the Commission should deny SouthEast’s request.

Respectfully submitted,
BELLSOUTH TELECOMMUNICATIONS, INC.

By:  /s/Richard M. Sbaratta
Richard M. Sbaratta

Its Attorney

Suite 4300

675 West Peachtree Street, N. E.
Atlanta, Georgia 30375-0001
(404) 335-0738
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CERTIFICATE OF SERVICE

I do hereby certify that I have this 23™ day of April 2004 served the parties of record to

this action with a copy of the foregoing BELLSOUTH'S OPPOSITION via U.S. Mail or

electronic mail to the following parties:

Marlene H. Dortch*

Office of the Secretary

Federal Communications Commission
445 12" Street, SW

Room TW-A325

Washington, DC 20554

Tamara Preiss, Chief

Pricing Policy Division

Wireline Competition Bureau

Federal Communications Commission
445 12" Street, SW

Room 5-A221

Washington, DC 20554

Victoria.schlesinger@fcc.gov*

Qualex International *
Portals II

445 12" Street, SW
Room CY-B402
Washington, DC 20554

David L. Sieradzki

Carol E. Simpson

Counsel for Southeast Telephone
Hogan & Hartson LLP

555 Thirteenth Street, N.W.
Washington, DC 20554

/s/ Lynn Barclay
Lynn Barclay

*via electronic mail



