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L INTRODUCTION AND EXECUTIVE SUMMARY 

APPENDIX C Existing Federal G o m t  OpCra t i~n~  in 37.0-38.6 GHz Band 

1. In the Notice of Proposed Rule Making and Order that initiated the above-xptioned 
p r d m g  UI 1995, we proposed to amend the rules for fixed, point-to-point mimwave service in the 38.6- 
40.0 GHz (“39 GHz“) band, and to adopt a conforming set of new rules for the virtually unused 37.0-38.6 
GHz (“37 GHz”) band in order to allow for the expansion of 39 GHz-type service.’ In this Third Notice of 
Proposed Rule Making (“Third h”RM‘), we propose Bcrvice rules for the 37 GHz and also for the 42.042.5 
GHz (“42 GHZ”) c37/42 GHZ”) bands that would substantially c d o m  to the rules a ,pted for the 39 
GHz band in the Report and Order and Second Notice of Proposed Rule Mahing and the Second RepoH 
ond Or& in this proceeding. We recognize, however, that conditions have changed considerably over the 
past few years, and we ate willing to consider alternatives if commcntm demonstrate that a different 
regulatory hamework would he more appmprinte for the 37/42 GHz bands. Our gcd is to establish a 
flexible regulatory and licmsk. tkanx work that would promote seamless deployment of a host of services 
and technologies in the 37 GHz and 42 GHz bands. We seek to enhance opportunities for deployment of 
broodband wireless services, foster effective comptit~on, promote inuovation and further our efforts for 
consistent rule application regarding broadbend wuclcss services. 

Significant changes in spectrum allccatms, technology, and market conditions have occurred 
since the adoption of the 39 GHz NICS and auction. Consequently, we invite comments on all of the 
unresolved issues in this p r o c h g .  We do not sxk comment on issues that wcre decided in the allocation 

2. 

I Nohce of Proposed Rule Mahing and Order, 1 1 FCC Rcd 4930 (1995) (“First NPRM and (hda”). 

See Amendment of the Commission’s Rules Rcguding the 37.0-38.6 GHz ard 38.640.0 GHz Bauds, Repon and 
&der a d  Second Notice of Proposed Rule Making, ET Docket No. 95-183, 12 FCC Rcd 18,600 (1997) (Report 
and Order and Second NPRM), on reconsideration, Memorandum Opinion and Order, 14 FCC Rcd 12,428 (1999) 
(“Memorandum Opinion and Order”). 

’ Allocation and Desigoation of S p e m  for Fixcd-Satellite Services in thc 37.5-38.5 GHz, 40.541.5 GHz, and 
48.2-50.2 GHz Frequency Bmds; AllocatiOn of to Up& Fixed and Mobile Allocdim in tbc 40.542.5 
GHz Frsquemy B d ,  AUocation of Spechum in the 46.947.0 GHz F~rqcncy Band for Wklew Services; and 
Allocation of Spdrum in thc 37.G38.0 GHz md 40.040.5 GHz for oovcrnmnt Opmtions, Second Repon and 
Order, IB Doekct No. 97-95 (FCC 03-296, rclcplsd Dcc. 5,2003) (“36-51 GHz second R&O’3. 

L 
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item in the Second Report and Order, such as the sofI segmentation of the kquency bands for satellite and 
terrestnal services. Accordingly, we seek comment on proposed 37/42 GHz band scrvice rules that are 
affected by these proposed changes, and in one case we propose to apply these rules to the 39 GHz band as 
well. Specifically: 

We propose to license the 37/42 GHz bands on a geographic basis using Economic Areas 
(“EM’), consistent with the licensing scheme adopted for the 39 GHz band, but we invite 
comment on alternative approaches as well. 

We propose to permit point-to-point, point-to-multipoint, and fuhrre mobile operations. 

We propose to adopt a “substantial service” build-out requirement if the band is licensed 
using EA licenses, but we invite comment on alternative build-out quiremcnts if we adopt a 
different licensing scheme. 

We propose technical rules designed to provide licensees with operational flexibility. 

We propose to pennit 37/42 GHz band licensees to partition and disaggregate spechum if the 
band is licensed by E&. 

We seck comment on whether to adopt a charmcling plan for the 37/42 GHz bands, and, if so, 
what plan to propose. 

We propose to require coordination whenever and wherever ficilitica have optical radio line- 
of-sight into mother licensee’s geographic area or registered site liccnsc. 

We seek comment on the a-te coordination mahod to employ between adjacent 
licensees and with the FadRal government. We propose to apply these changes to the 39 
GHz band as well as the 37/42 GHz bands. 

If we l i m e  the bands by EAS when awarding 37/42 GHz licenses, we p p C  to use the 
competitive bidding procedures set out in Part 1, Subpart Q of OUT des. 

II. BACKGROUND 

3. On September 9, 1994, the Fixed Point-to-Point Microwave Section of the 
Telecommunications Industry Association (‘W) filed a Petition for Rulemabng proposing a channeling 
plan and technical rules f a  microwave service in the 37 GHz and 39 GHz bands! TIA requested the 
availability of this spectrum for broadbd Personal Communications Service (“XS”) operators, cellular 
oprrators and other common carrier and private operators in adcr to satisfy point-topoint communications 
needs. In response to the TIA Petition, on December 15,1995, the Commission initiated this proceeding to 
facilitate operations that provide communications mfiashwture? In this regard, the Commission decided to 
harmonize licensing and techn~cal rules for the 37 and 39 GHz bands to improve the 39 GHz band licensing 

‘ See TIA Petition for Rulcmaldng. RM 8553 (filed Sept 9, 1994); TIA Amndmnt to Pewion for RulcmpLin g, 
RM-8553 (fled May 4, 1995) (‘TIA Paition”). For a full beription of the history of thi8 pmccdmg, sce Reporl 
andOrderandStzondNPRM 12 FCCRcdat 1 8 . M f l 4 - 1 1 .  

Firsf NPRM and Order. 
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process and to allow interested pmhcs to expand their Operatons to the 37 GHz band! 

4. After the release and adoption of the NPRM and Order, Motorola Satellite Systems, Inc. 
e t i o n e d  the Commission to pennit the provision of satellite services in the 37 GHz band and in other high 
gigahertz frequency bands.' Partially in response to this petition, the Commission inihated a proceeding to 
address the 36.0-51.4 GHz band in foro: including designating 4 GHz of spec- for fixed-satellite 
services ("FSS") on a primary basis, 4.6 GHz of spectrum for wireless serviccs9 and amending the Federal 
Government allocations in the 37.0-38.0 GHz and 40.04.5 GHz bands to include space research and earth 
exploration satellite  operation^.'^ 

5. The 39 GHz portion of the spectrum in the 36.0-51.4 GHz band already was partially licensed 
and subject to additional applications, and on November 3,1997. the Commission released the Repot? and 
Order and Second NPRM in this pnccedmg, which established a new licensing approach for the 39 GHz 
spectrum." This action amended parts 1 and 101 of our rules to facilitate mom effective use of the 39 
GHz band by allowing existing and new licensees to provide a broader array of services to the public.'* In 
this regard, the Commission noted that much wider uses of the spectrwn were anticipated than were 
contemplated when it initiated this proceeding." Specifically, a number of commcntcrs stated that 39 GHz 
band facilities are employed to provide wireless equal access. LAN-bLAN commuuications, and other 
high capacity data transmission 

6. On Decmber 17,1998, the Commission adopted the 36-51 GH5 Order establishing a band 
segmentation plan for non- Federal Government operations in the 36.0-51.4 GHz fiquency band." The 
Commission sought to create an overall hme.work for deployment of services and development of 
techologres m the bands, incrcese certainty in busmess planning, and clarify the relationship among 
various ongoing colmnission lroccchgs.16 DIE to the difficulty of eharing between --wide terrestrial 
wireless systems and satellite systems, the 36-51 GH5 Order provided separate designations w i h  the 
band for implemntation of non- Federal GovemmRlt wireless Scrvices and non- Federal Government 

'Id.  at 4,937-38 7 13. 

' See Motorola Satellite System, Jnc. Application to Construct, hunch and Opcmtc the M-Strr Systcm, File No. 
157-SAT-P/LA-96(72) (fled sept. 4,1996); Motorola Petition for Mcunking, RM-8811 (filed Mar. 4,1996). 

Allocation and Designation of Spectrum for Fixed-Satellite Services in the 37.5-38.5 GHz, 40.5-41.5 GHz, and 
48.2-50.2 GHz Frequency Bands, Notice ofhposedRulemuking, IB Doc& No. 97-95,12 FCC Rcd 10,130 (1997) 
("3651 GHz NPRM"). 

91d. at 10,13638 1 14. 

Io Id, at 10,4445 n30-33. 

' I  Amendurnt of thc Commission's Rules Regding tk 37.0-38.6 and 38.W.O GHz Bpnds, Reporr and Order 
and Second Notice of Pmposed Rule Making, 12 FCC Rcd 18,600 (1997) ("Repo~i and Order and Second NPRM"'). 

I' Id. at 18,604-05 7 2.  

"Id  at 18,629 n59. 

I* Id 

Is Allocation and Dcsiption of S p x t n m  for Fixed-Satellite services in thc 37.5-38.5 GHZ, 40.541.5 GHz, snd 
48.2-50.2 GHz F~eqw~~cy B d ,  Repon and onla. IB Docket No. 97-95.13 FCC Rcd 24,649 (1998) ('3651 GHz 
Order'?, afinned, Order on Reconsideration, 15 FCC Rcd 1,766 (1999) ("3651 GHzReconsiderotion Order"). 

"Id. at24,651 7 1. 
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FSS.” The 3 6 5 1  GHz Order also reallocated the 37.6-38.6 GHz portion of the 37 GHz band for FSS use. 
and added new wireless designations on a primary basis in the 37/42 GHz, 46.947.0 GHz and 50.4-51.4 
GHz bands.” 

7. At the 2000 World Radiocommunication Conference (“WRC-2000”), the International 
Telecommunication Union (“ll”’) adopted a “sofi segmentntion” plan that hvorcd terrcshial wireless 
s c ~ c e s  m the 37 GHZ, 39 GHz and 42.043.5 GHz bands, and favored satellite services in the 40.042.0 
GHz band?’ In response to this allocation, on May 31,2001, the Commission issued the 3651 GHz 
Further Noticp‘ proposing to modify the allocation for the 36.0-51.4 GHz band to reflect the international 
sharing arrangement established at WRC-2OOO. Essentially, the Commission decided to allocate Fixed 
Service (“FS”) and FSS on a co-pnmary basis in most of the 37.043.5 GHz bandu In addition, the 
Commission proposed to desigmte the 37.0-40.0 GHz baad and the 42.042.5 GHz band for ubiquitous 
wucless services, considered the addition of fixed and mobile for non- Federal Government use to the 
42.543.5 GHz band, proposed limiting the power flux density (”PFD”) at the slafice of the earth for 
satellite bansmissions, and restricting satellite earth stat~ons in these bands to gateways? The 
Commission determined that it would examine service and liccnsmg rules for these bands in a f u a ~ e  
proceeding?‘ 

8. On December 5, 2003, the Commission rclcased the 36-51 GHz second R&O, which 
predominantly affvmcd the 36-51 GHz Further Notice and ShiRCd FS, FSS and Mobile Satellite Senrice 
(“hiss”) allmations and redesignated portions of the spectnrm for FS and FSS so as to encolpa~c FS use 
of the 37.040.0 GHz and 42.042.5 GHz bands, and a combination of FSS, MSS and Bropdcrst Satellite 
Service (“BSS’) in the 40.042.0 GHz band. The Commission nlso adopted PFD limits for satellites 
consistent with the PFD limits adopted at WRC-2OO0, restricted sorellite carth stations m thc 37 GHz band 
to gateways, and adopted the FS and FSS designations that support “soft segmentation” of these three 
bands hxn 37 GHz to 42.5 GHz. 

” 36-51 GHz Order, 13 FCC Rsd at 24,654 7 10,24,671-72 743. 

I’ Id. at 24,651 1 2, 24,668 n 34-36. The 46.9-47.0 GHz d 50.5-51.4 GHz bsnds will be addresad in a 
subsequent procndmg. 

l9 The h o b  dti-MhOMl world R.dioMrmnmicition confacacea ma) at tW0 Or thrrc yCar to 
establish intcrmtiond provisions governing the we of the clsctrormgnctic spectrum 

See CITEL Adminiqlnhons, h p s a h  for the Work ofthe C o n f m c e ,  Doc. 14-E, Addendum 1 at 15 (Mar. 25, 
2000 (CITEL Ropoaals). 

’I See Auoution and Designation of Spectrum for Fixcd-Satellite Senriccs in tbc 37.5-38.5 GHz, 40.541.5 GHz and 
48.2-50.2 GHz Frcqucncy Bands, Further Notice of Proposed Rule Mahzng, IB Docket No. 97-95, 16 FCC Rcd 
12,244 (2001) c 3 6 5 1  GHz Further Notice”). 

See 36-51 GHz Further Notice, 16 FCC Rcd at 12249 (citing Final Acts of the World Radioconnmmication 
Conference (Istanbul, 2000) (“WRC-2000 Final Acts ’7. Article SS). 

13 Id at 16 FCC Rcd 12244 pa 12-13.12.250 1 46. See n 7 6  and 81, ufi, for ducussion of misting and proposed 
rules delinuting mctbodp by which earth statim or satellite Liccnscca m y  obtain a c c e ~  to specuum in the 37/42 
GHz baads, c i k  by bidding coapaitively for limrcta under Part 101, which governs termhid fixed microwave 
m c e s ,  or by securing licme agramcnts witb Pmi I01 licnaatcs. In pangnph 77, t n h  wc pro l”~  to apply h e  
s ~ m e  coordination triggaa to Put 101 mrth station li- and to ternstrial strtions in tbc 37/42 OHz bands. 

36-SI GHz Funher Nohke, 16 FCC Rcd at 12,244 n.4 

5 
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IIl. THIRD NOTICE OF PROPOSED RULEMAKING 

9. In keeping wth the Commission's initial plan to establish licensing and technical rules to 
allow 39 GHz licensees to expand their Opastions to the 37 GHz band, in this NPRM we propose service 
rules for the 37/42 GHz bands that would be (1) substantially the same as those applicable to the 39 GHz 
band, and (2) consistent with the allocation and desi t~on in the 36-51 GHz Second R&O to propose 
parallel rules for the 37/42 GHz and 39 GHz bands? We mwte comment on alternative frameworks as 
well, including the possibility of using a fmt-come, first-wed link-registration approach comparable to 
the regulations that we recently applied to the spmely developed 70,80, and 90 GHz bands?6 

10. The principal arguments m favor of applying a 39GHzatyle regulatory sbwture to the 37/42 
GHz band8 are proximity, similarity in anticipated uses, and comparable propagation chvpctaiStics of the 
bands?' Similar to 39 G& thc 37/42 GHz bands likely will be used to provide such services as backhaul 
and backbone communications l i k  for services such as b d b a n d  F'CS. wircltss local loops, connection 
and interconnection services to private netwodra and Inkmet access. In addition, opautions in the 37/42 
GHz bands and the 39 GHz band will be similar in path length, k e  spacc loss and degradation due to rain. 
The main d i f f m c e  between the 37/42 GHz band and the 39 GHz band is that the 37/42 GHz band docs 
not have incumbent terrestrial wirclcss licensees, but docs have some existing and proposed Federal 
Guvemment installations. Non-Federal Govcmmcnt liccnsecs are cautioned that the Fcderal government 
has a co-primary allmation in the 37.0-38.6 GHz band and has plans to operote stations in the band in the 
hture?' Creating regulatory symmcky to the extent feasible for these bands PrgUDbly would facilitate 
spectrum aggregation, equipment development, and service planning and development for both the 39 
GHz and 37/42 GHz bands. Applying policies fivoring flexibility of use as embodied in the 39 GHz 
service rules to this nearby band could klp encourage efficient spectrum use.29 Finally, such rules could 
facilitate operations that provide communicrtion~ infreshuctlrn and fixed services. App~ndix B provides 
the text of rules that could be used to rrgulate the 37/42 GHz bands under this approach, pursuant to Park 
1 and 101 of OUT rules.M 

$" . .  

11. The principal argument against applying 39 GHz-type rules is that those rules arc premised on 
the assumption that service providers will be ready, willing, and able to build out fully and p v i d e  service 
on an EA-wide basis. Some companies raised substantial amounts of money under that busineas model but 
later experienced major difficulties, including bankruptcy. We do not know yet to what extent such 
service providm will develop the 39 GHz band, nor do we h o w  to what extent they will quire  o v d o w  
capacity in the 37/42 GHz bands. While some potential licenses m y  lack the resources to develop entire 
geogmptuc areas, or their busiuess plans may call for a more focused pattan of deployment, however, the 

See 36-51 GHz Second R&O, n12-17. 

z6 See AUocations and Semce Rules for the 71-76 GHz, 81-86 GHz, and 92-95 GHz Bards, Report and Order 
(FCC 03-248, rclurcd Nov. 4,2003) ('7OBOAW GHz Report and osdrr"). H e ,  we d e r  to the chpmrels 
lwolved as the "70/80/90 GHz bands." 

" S e e R ~ r t ~ d ~ d e r a n d S ~ o n d N P ~ ,  12 FCCRcdat 18,619733. 

** See discussion in fl62-64 and m83-95. 

29 See Principles for Redlocation of Spectrum to Encourage the Devclopmnt of Tekcorrmur6crtions 
T n l m o ~  for tbc New Milknniom. P o k y  Statement, 14 FCC Rcd 19868.19870 7 9 (1999) (Spectlwn 
Rcollocofion Policy Statement). Wlm.~ it d Section 3%) of the Commmn '&om Act to provide the 
cO&on with nrpandcd auction autbmty, Congms intcrded '?a ensure tht  acucc spcctnrm is put to ia 
bighestandbestuse." H.RConf.Rcp.No.105-217,143Cong.Ree.H6173(dailyed.July29,199~. 

See Appendix C,  reflecting proposed changes to 47 C.F.R PI& 1 and 101. 

6 
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Commission has increasingly provided its licenaees with additional flexibility to address those concerns. 
For example, licensees in many wireless h o e s  may now make excess spectrum available through 
secondary markets, and spectrum users may be able to lease spectrum under streamlined processes without 
becoming Commission licensees." 

12. The 37/42 GHz spectrum has available one block of 1600 megahertt (37 GHz) and one block 
of 500 megahertz (42 GHz). Because we have such a large amount of spectrum available, we also wish to 
explore whether the Commission should license portions of these blocks by EAs and other portions on a 
site-by-site basis. By using this combined approach to licensing, the commission may address more 
effectively the n&,of large entihes as well as the smaller businesses, including public safety entities, that 
may neither require large blocks of spectrum nor be able to afford the financial outlays for E&.. For 
example, we could license the 1600 megahertz in 50-megphcrtz channel pairs by EAs and use the 500 
megahertz in the 42 GHz band for site-by-site licensing. It would also be poasiblc to licmse the upper half 
(800 megahertz) of the 1600-megahertz block in the 37 GHz band by EAS and provide for site-by-site 
registxation m the lower half of k t  block. One way to y l y  a site-by-site l i d g  approach would be to 
adopt the model used in the 70/80/90 GHz procedng.' Therefore, we seek comment on the benefits of 
having some spectrum licensed by geographic areas and some qnxttum licenscd on a site-by-site basis. 
We ask commentrrs to propose spccific Spectnrm plans, including reconrmcndotim for the amount of 
spectrum to be l i d  by gcographlc arcas or registered on a site-by-site basis, and to descxibe in detail 
the potential benefits of each plan. 

13. We ask commenters to.evalute the ways in which aloernativc licensing schemes may 
constrain or expand our ability to allow maximum operational flexibility. As discussed in paragraphs 24 
through 30, below, this Commission has found it possible to authorize mobile and omnidirectional services 
when issuing licenses on a geographic area basis but has used link-by-link licensing primarily to support 

14. We seek comment on the state of the market, the technology, and the investment climate for 
service in the 37/42 GHz bands, and on regulations that would be consistent with tbose conditions b t h  
present and future. 

f K d  pOint-tO-pOint S & l V k S .  

A. SerVieeArur 

15. Backmound . When establishing geographic service areas and build-out requirements for any 
parhcular type of license, we seek to accommodate thc sometimes competing objectives of diversity, 
economic efficiency, ubiquity, and innovation.)' Smaller b c e  areas makc it easier for small businesses 
to bid successfully for licenses, but viable businesses may require larger service areas. We also seek to 
foster the delivery of services to rural areasy and to promote inveshncnt in and rapid dcploymcnt of new 
technologies and services." 

16. In the Firsr WRM and Order, the Commission proposed to license all channel blocks in the 

'I See Promoting Efficient Use of Speckum %ugh Elindnation of Blrriers to the Developmnt of Secondary 
Markets, Report and M e r  and Funher Notice of Proposed Rdemaking, WT Docket No. 00-230, FCC 03-1 13 
(rel. Oct. 6,2003) ("Secondary Markets Report and Order '9. 

See 70/80/90 GHz Report and Order, cited at note 26, supm. 

'' See 47 U.S.C. 55 309(j)(3)@), (4XC). 

See 47 U.S.C. 5 309(iX3)(A). 

"See 47 U.S.C. 5 309(j)(4)(C)(ui). 

7 
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39 GHz band on the basis of exclusive licenses for geographic areas, using Rand McNally & Company's 
Basic Trading Area ("BTA") service areas.)6 Comments responsive to the First NPRM a d  Order 
supported the use of exclusive area-wide liccnses using BTAs for the band." The Commission adopted 
this proposal in the Repori and Order a d  Second WRM, because BTAs werc repTemrntive of the 
geographic areas in which the types of services envisioned for the 39 GHz band were likely to be 
provided?' At that time, the Commission rejected the notion of permitting applicants to continue to define 
their own senice arc= on the basis that predefined service areas would provide a more ordcrly structure 
for the licensing process and foster efficient use of the spectrum in an expeditious manner.)' In addition, 
for those interested m tailoring a service area to other smaller or larger markets, the Commission reasoned 
that Its scrvice rules permitted aggregation,"' partitioning and disaggregation." Ihe Commission also 
declined to license the 39 GHz band via larger geographic ueas, such as Major Trading Areas, which are 
aggregations of BTAS."  he ~onrmission explained thpt although its d e s  allowed spectrum aggregation 
for those Baking larger seograph~c areas, the record did not support the notion that most licensees would 
seek to provide service over vast geographic regions:' Jnstead, based upon the snvices being proposed, 
the Commission anticipated that that the 39 GHz band would be used for smites that are local or regional 

17. However, subsequent developments concaning Rand McNally's copyright interest in BTAs 
led the Commission to conclude that using BTAs as service areas d d  delay the 39 GHz licmsing 
process!' It, therefore, reconsidered its service area definition and selected EA.& 

in MtUre." 

18. We adopted a different approach in the 70/80/90 GHr Repori and Order. In that procadmg, 

36 First NPRM and Order, 1 1 FCC Rcd at 4941 7 22. 

" See, e.g., Advanced Radio Telecom Corporation (ART) Comment8 at 47; AT&T Wirelm Servicea (AT&T 
Wireless) CommmQ at 5; BizTel Inc. (E3izTel) Commcntp at 15; Conmm, L.L.C. (Cormaco) Comments at 9; JXR 
c 
Pamedip (Millhave) Co- at 8; Pacif~c Bell Mob& Servicea (Pacific) connacnts at 4; Pcrsonal 
C o d a t i o n s  Indusw Association (PCIA) Commcntp at 3; Tclco Group, Inc. (TGI) commnts at 11;  Tclcphonc 
cud Dah SysoCnrm, Iuc. (TDS) commCnt8 at 5 4 ;  Fixed Point-&Point Commuuicatiom Section, Network 
Fqipumit Divieiw of thc T e l ~ ~ m ~ ~ i a t i ~ ~  hdwtry Association (lU E@pamt) commmtr at 9; U S West 
Inc. (v S West) Reply at 6. 

"ReporfandOrd~andkondNPRM, 12FCCRcdat 18,610q 14. 

" Repori and Order and Second NPRM. 12 FCC Rcd at 18,610 q 13. The Cornmipsion explained that appliunt- 
defined service uw, while giving entitiea the opptuuity to apply only for that area which they intadcd to serve. 
did not rcsUtt in explitim licensing of the spectrum because the mutually exclusive aihutions were compkx and 
overlapping. 

a Id. at 18,62628 n52-57 

" Reporf and Order and Second NPRM, 12 FCC Rcd at 18,635 7 71. 

' tions, Inc. @CR) Co- at 6; GTE Service Corporation (GI'E) conrmcatl rt 4; Milliwlvc Limited 

See, e.g., Winstar Gnmnua~ 'cations, Inc. (Winstar) Comments at 12, MiUiwave Reply Conrmcnts at 17 41 

(suppoltiog the use of MTAs). 

*' Reporf and Order and Second NPRM, 12 FCC Rcd at 18,611 7 15. 

Id., 12 FCC Rcd at 18,61@117 14. 

Memorandum Opinion and Order, 14 FCC Rcd at 12,452-53 7 46. 

*6 See Id 
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we decided to issue nonexclusive nationwide licmses conditioned upon site and path-specific 
c d n a t i ~ n . ' ~  Because of the short path links and tightly focused beams that are neccssPry and feasible at 
those high kquencies, the Commission reasoned that many service providers would be able to en ' eer 
their systems to operate in close proximity to each other without causing mutual intmfercnce.pTo 
facilitate coordination, the Commission adopted non-interference requirements and required all licensees 
to register their facilities in a database accessible to other licensees, on a first-come, first-served basis.'9 
The Commission determined that it would impose no limit to the numbm of nonexclusive nationwide 
licenses thnt it would grant for the 70/80/90 GHz bands?' Consistent with its decision not to issue 
exclusive licenses for geographic areas, it did not adopt any area-wide substantial service requirements, 
deciding instead to require licensees to construct individual links within 12 months after registering them?' 

19. Discussion. In reaching its decision to license all 39 GHz channel blocks using exclusive 
licenses for EAs, the Commission concluded that this service area designation would provide arnple 
population coverage and allow licensees the flexibility to provide many different types of services, which 
would promote an equitable distribution of licenses and services among geographic areas, encourage 
economic apporhuuties among a wide Variety of applicants, and foster investment and rapid deployment of 
new technologies and services.'* For the same reasons, and for consistency, we tentatively conclude that 
the most appTopriate service arca designation for licensing the 37142 GHz bands would be EAs, if we 
decide to issue exclusive area-wide licenses or a combination of area-wide licenses and site-by site 
licenses. 

20. The use of EAs as defined by the U.S. -t of Commerce Bureau of Economic 
Analysis 89 of Febmary 1995 would provide a d e s  overlay for entities that choose to provide savices 
in both the 37/42 GHz and 39 GHz bands?' Accordingly, we propose to issue a total of 175 authorizations 
(172 EAs, and threc additional areas, covering Guam and Northem Mmiana Islands; Puerto Rico and the 
U S .  Vugin Islandq and American Samoa) for each 37/42 GHz channel block" In order to be consistent 
with the 39 GHz EA service areas, we pmpose to utilize the 1995 EAs, as modified by the Commission, 
which were in effect on April 12,2000, the startdate of the 39 GHz auction." For entities desiring arcas 
smaller than EAs, we would permit partitioning and disaggregation of EA Adoption of a 

70i60i90 GHz Repor? and Order at 

Id. at 145. 

43-60. 

u 

" Id. at w48-60. 

Id. at 1 46. 
Id at 180. 

54 

51 

"See Memorandum Opinion and Order, 14 FCC Rcd at 12,452-53 146. 

I' The Memorandum Opinion and Order, which set m c e  for the 39 GHz band on the basis of Eh, was 
released in 1995. l%us the Comndsaion utilized EA8 as deked in 1995 by the U.S. Deputmnt of C o m e  
Bureau of Economic Analysis. 

%See 41 C.F.R. 8 90.7. 

''The EA scrvice mas used by the Cormnhsionare based 011 the Economic Arus dclkatcd by the Regional 
Economic Analysis Division, Burcau of Eunomic AdyxM, U.S. -of Commc~ce in 1995, with the 
followuq odditiolls: Guam and the NorIhan Mprimr Islands; PUcrbD Rieo md the U.S. Vhgh IsLnde, American 
Samoa; md the Gulfof Mexico. See http://www.fcc.gov/oetlinfo/msps/lrePs/. 

See paras. 4449, infia. 

9 

http://www.fcc.gov/oetlinfo/msps/lrePs


Federal Communications Commission FCC 04-78 

geographic area licensing approach - in contrast to a stationdefined ( ie . ,  site-by-site) l i m i n g  approach - 
for the 37/42 GHz band likely would result in the acceptance of mutually exclusive licensc applications, 
whch would need to be assigned through competitive bidding under section 309(i) of the Communications 
Act, as amended (“Communications Act).” 

21. We scck comment below on a number of issues relating to the competitive bidding procedures 
we should use in MY auction of geographic-area licenses in this band?’ The geographic liccnse would 
const~tute a blanket authorization to construct and o p t e  stations at any available site within the licensed 
area on the licensed spectnun. In general, we propose to allow geographic area licensees to consbw.3 and 
opcrate their statim pursuant to the procedures set out in Section 1.2113 of our rules, and we seek 
comment on any clarifications, extensions, or exceptions to that rule that may be necessary. We propose to 
require geographic area licensees to license individually my  tati ion^^ that requires an ~ n v i r o m t a l  
Assessment pursuant to Section 1.1307 of our rulesa or international coordination, or would affect the 
radio quet zones described in Sation 1.924 of our des.6’ 

22. In the alternative, if we choose to adopt the hnd of regulatory approPch that we h v e  applied 
to the 70/80/90 GHz bands, we propose to issue multiple, noncxclusive nationwide licenses. We 
recognize, of course, that there atre significant differences W e e n  the 37/42 GHz and 70/80/90 GHz bands 
with respect to propagation charpctcristics and engineering requirements,62 and that there likely will be 
more demand for the lower frequencies. For those reasons, we seek comments on whether an exclusive 
use, geographic area licensing approach, a 70/80/90 GHz-like k w o r k ,  or a combination of both would 
be more appropriate for thc 37/42 GHz bands. We seek comment on what modifications to the licensing 
structure adopted in the 70/80/90 GHz R t O  would be necessary to adapt it to the differing requirements of 
the 37/42 GHz We invite comment on other alte-matives that wnnnenters might care to 
recommend. 

” 47 U.S.C. 5 309(j); sec lmplemntstion of Sections 309(i) and 337 of the CommUnicatioas Act of 1934 as 
Amadd, Report and Order and Further Notice of Proposed Rule Makina WT Docket No. 99-87. I5 FCC Red 
22709 (1999YBBA Report and Order’) (establishing the a~lyt icd *work for thc Commission’s exercise of its 
auction authority). 

See para. 96, infia 

See 0 101.58 System operations in the Proposed Rules, Appendix C. 

I t  

a See 47 C.F.R. 5 1.1307. 

6’ See 47 C.F.R !j 1.924. 

while it is g-uy me. that an antema ofa givensize prodw~ t i g h t c r b ~ m w i d ~ ~  for frequency 
mmiss~ons ,  it does not necessarily follow that higher frquency operations create less interference thm lower 
fmquency operations. For example, a 70/80/90 GHz systcm may require two links (hops) to COVR tbc s l l ~  
distance a8 a smgle link ma 37 GHz system Because two successive links must operate on different 6’equcncies 
b e a c h  other to avoid interference, the 70/80/90 GHz system might require twice as much spectrum 98 an 
equvalent 37 GHz system ‘Ihirty-seven GHz systems offer a bcttcr potentid for using l l l t m n r s  witb widex 
patterns, such as bumwidths of 45 degrees, for multipoint operations. To reach the anme mrmbcr of points, a 
70/80/90 GHz system might require nultiple kmsmi8sions on differmi paths. 

Because tbe 37/42 GHz bands are so close to the 39 GHz band, applying the 39 GHz regulatory model to the 
37/42 GHz ban& probably would require less adaptation than applying the 70/80/90 GHz d l .  

10 
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B. Regulatory Framework 

23. Backmound. The 37/42 GHz bands are allocated for both fmed and mobile services." In the 
First N P M  and Order, the Commission requested c0-t on W ~ & R  to permit point-to-multipomt 
systems and mobile services in addition to point-to-point 0perations.6~ Many parties commenting in th~s 
proceedmg encovraged the Commission to allow licensees to determine the best uses of the band, and in 
particular requested the authority to provide point-to-multipoint and mobile services, as the technology to 
provide these services becomes available.66 In the Report ond Order and Second NPdlly the Commission 
concluded that it was imperative not to take any regulat actions that would hamper the continued 
development and growth potential of the 39 GHz servic? Accordingly, the Commission adopted a 
flexible fiamework such that mixed use of the band was permitted by seveml service types, mcluding 
point-to-point, point-to-multipoint, fixed, and, upon adoption of interference protection criteria, mobile 
operations in the 39 GHz band." 

24. In contrast, the Conrmission adopted technical rules in its 70/80/90 GIlr Report and Order 
requiring "pencil-beam" transmissions that effectively preclude point-to-multipoint or mobile operations in 
that s p e ~ t r u m . ~  The Commission did not addrcss the possibility of authorizing such operations, as the 
Commiasion foresaw that, unless it required tightly focused d a t i o n  patterns, legacy antennas with 
undesirable radiation patterns could pose serious obstacles to the growth of microwave links m heavily 
populated areas in the future? In justifymg its choice of a non-exclusive link-by-link regulatory 
6amework for the 70/80/90 GHz band, the Commission cited several factors: (i) the unique propagation 
chc tcns t ics  and nature of the specbum re8ou~ces involved, including the ability to mgineer systems to 
operate in close proximity to each other without causing mutual interference, (ii) the c-stics of 
qu ipmnt  being proposed by manufacturers, i.e., systehs designed to concentrate radiated  pow^ in very 
m w  paths, and (iii) the need to share the bands involved with other sewka, including Ftdaal 
government systems requiring prior coordination to avoid mutual interhence?' The Cormnission found 
that such m approach could k parhcularly b c n e f i d  in lessdensely populated rural and suburbon areas, 
where there is an even IOWR chance of m t a f m n c ~ . ~  

25. ~scupsipp. Because this spechum is allocated for mobile and ked w, we propose to allow 
mobile use in the future, if and when the tcchnolo~ develops, and a demand for mobile amrice in these 
bands exists. Until thcn, we propose to provide licensets with the flexibility that will eventually allow 

"See47C.F.R. 0 2.106. 

61 First NPRMand Order, 11 FCC Rcd at 4,937-38 7 13. 

See, e.g.. ART commnts at 44; Altron Commuokatim L.C. (Alkon) Conrments at 2; Milliwave Commnts at 
27; Spectnuu C o d t i o m .  L.C. (spectrum) Comments at 3; B.chow and Aswciatea, Inc. (Bachow) Comnrnts 
at 9; Columbia Millimtcr Comtnunicntioas, L.P. (Columbia) Connuen@ at 12-15; GHz Equrpmnt Company 
(GEC) Comments at 3; WinStar Reply Counnents at 9-10. 

"ReponandOrderandSeeondNPRM, 12FCCRcdat 18,613120. 

" Id at 18,613-15w 20-25. 

69 The Commission requucd that minimumantennr gain be 50 dBi and dmt maximumlxamwdb ' to3dBpointi 
be 0.6 dcgrccs. 70/80m GHz Report and Order at 7 96. 

Id. 70 

" Id at 7 45. 

Id. 
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mobile terrestrial operations (upon adoption of interference protection criteria for mobile operations and 
specific coordination methods with the Federal Government), and fixed point-to-multipoint operations as 
well as fixed pomt-to-point operr~t~ons in the 37/42 GHz bands. We seek comment below on what kind of 
regulatory h e w o r k ,  consistent with economic realities, would be most compatible with flexible 
opemt~onal rules. Parts 27 and 101 of our rules haw provided regulatory fhneworh for mixed-use 
operations in the pa;:. We seek comment on w h e h  such operations would only be feasible under a 
geographic area 1ice:img approach, or whether provision for such flexibility would also be possible within 
a 70/80/90-type licensing framework. h addition, we ask commmters to consider the possibility that a 
combinatm of both regulatory models might provide the most effective *work. 

26. The adoption of a mixed use regulatory hnework  for the 39 GHz service in 1997 is 
consistent with more recent Commission efforts to establish the maximum feasible flexibility in both 
allocations and service rules as a critical means of enswing that spectrum is put to its most beneficial use. 
For example, in a 1999 Policy Statement on spcctmm management, the Commissin- ob& that "[iln 
the majority of cases, efficient spectrum markas will lead to use of spctnnn for :, i highest value end 
use," and that "[fJlcxible allocations may result in more efficient spectrum m ~ k a s . " ~  In addition, the 
flexible hnework is consistent with continued Commission efforts to move toward innomtive 
approaches to spectnun policy that are designed to maximi= the public interest benefits duived fiom the 
use of d l 0  spactrum.74 

27. We believe that such a proposal to permit flexible use by all fmed and mobile services would 
promote the intensive and efficient use of h s  spcdnm~ Here, as in the 700 M H z  and Advrnced W k k  
Senice pocadings," we believe this would allow the 37/42 GHz spectrrrm to be employed for a full 
rnnge of allocated services. Accordmgly, we propose that our service rulca for thcae bmds should pcrmit a 
l icmsa to usc this spectrum for any use permitted by the United States Table of F r q ~ m c y  Alloations 
contained in Part 2 of our r u k s  (i.a, fixed or mobile services). In this regard, we seek comment on what 
impact permitting flexible usc of this spectrum would have on investmmt in new tcchnology and 
communicatio~~~ services for these bands. Conmrmtm advocating a lens flexible approach should 
delineate what spccifk restrictions they would have us apply concerning how spctrum should be uscd by 
a licensee, cmd prWide detailed analysis of the economic epdcoffs bawrm flexibility rad mvestmcnt that 
justify any particular recommended use restriction. We also scek wmmcnt on types of ures that pose the 
greatest risk of interference to u6c8 planued by parties interested in using this spwkum. 

28. Given that we propose to permit flexible use of these bonds for both mobile and fixed services, 
we seek comment on whether to do so under a 39-GHz-typc, exclusive geographic area licensing approach 
or under a 70/80/90-type licensing h e w o r k  where licensees "shere" the epectnrm re.source on a h t -  
come, first-semd type arrangement with fiquency  coordinator^?^ Both of thcae services are hcmscd 
under our Part 101 rules. We also seek commmt on whether the spectrum could be regulated more 
__ ~~ 

Specfrum Policy Sfafemenf, 14 FCC Rcd at 19870 7 9. 

In 2002, for example. the Cornmission's Specmrm Policy TksL Force conducted a comprcbrnsive and 
systematic review of spcctnnn policy. See generally Spectrum Policy Task F w ,  Repon, ET Docket No. 02-135 
(rel. Nov. 2002) (Specmm Poliey Task Force Report). This rcpart is available at http://www.fcc.gov/sptf. 

l5 See Reallocation nnd Service Rules for thc 698-746 MHZ SpCcmM Band, GN Docka No. 01-74, Memorandum 
OpinionandOrab, 17FCCRcd 11613,11629 739(2002);ArmdmntofPmtZ ofthccommission'sRulesto 
Allocate Spechum Below 3 GHz for Mobile Md Fixed Services to Support tbe IntmduA '011 of New Advaaccd 
Wireless Services, Including Third Generation Wireless Systems, ET Docket No. 00-258, Third Report and Order, 
Third Notice of Proposed Rulemaking and Second Memorandum Opinion and Order, 18 FCC Rcd 2223 (2003) 
(''AM Third Repon and U d d ) .  

n 

14 

See 70/80/90 GH. Report and Order at 1[ 49. 16 
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productively under the flexible framework of our Part 27 rules, by crcatmg a subpart for 37/42 GHz 
spectrum Part 27 was established for the 2305-2320 MHz and 2345-2360 M H z  bands,7' and has since 
been applied to the Upper and Lower 700 MHz bands:' as well as to the Advanced Wireless Servi~es.7~ 
Part 27 differs from rule parts applicable to more traditional services in that it does not attempt to provide a 
comprehensive set of licensing and operating rules for the spxlrurn. Instead, for each frequency band 
within its purview, Part 27 defines pmnissible uses and any limitations thmon. sets out technical 
limitations necessary to prevent cognizable interference, and specifics basic licensing We 
generally seek comment on the advantages and disadvantages of extending our Part 27 h e w o r k  to the 
37/42 GHz bands or to portions of the bands. 

29. In the alternative, commentcrs should address the possibility of a Part 101 fiamework where 
we would also propose to adopt a gcopphic area licensing scheme and permit mobile, point-to-point, and 
point-to-multipoint operations in the 37/42 GHz bands, for the same reasons that we pmnit them in the 39 
GHz band." There, the C o d s s i o n  did not want to develop a regulatory framework that would hamper 
further p w t h  and development of the nascent 39 GHz service.a Moreover, there WM no evidence in the 
record that point-to-point and point-to-dhpoint operations an inhcrrntly incompstible in the same band 
or hcensing area, if licenses were issued on thc basis of geographic areas.u We inquire whether it would 
m e  the public intnest to afford 37/42 GHz licmsees similar flexibility under Part 101 in the design of 
their systems to respond readily to consumer demand for their senices, allowing the marketplace to dictate 
the best uses for this spcctnm. We seek comment on the extent to whch allowing point-tc-multipoint 
oprrations could stimulate mative technology development and facilitate investment While 
technology to support mobile operations may not k available at present, pmnittiug such flexibility could 
a b l e  providers to modify their offerings quickly and efficiently to p v i d e  the services that consumers 
demand when technology makes it possible.'' Thus, providers could k better pitioned to respond 
quickly to the dictates of the marketplace.M Such flexibility under Part 101 could promote competition by 
increasing both the d i m i t y  of potential savice offerings and the number of providers that can offa my 
service." We seek comment on these issues. 

30. If commenten disagree with our proposals to permit a liccnsec to u8c this spectrum for 

TI Amcadmcnt of thc Commission's Ruks to Establiab Put 27, thc Wireless Chumnu 'caiiom Smricc (WCS), GN 
DocketNo. 9C228,RcportandOrder, 12 FCCRcd 10785 (1997)("Part27RrponandOrder"). 

See 47 C.F.R. 0 27.5@). 

)9 See AlYS Third Report and Order, supra note 75 

Lice- of P a  27 apechum must look to otha 8 0 .  of thc Commission's d c a  fur o k  applicable licensing 
and operating d e s  (to the extent they do not d c t  with the specific provisions of Part 27), dcpcnding on the 
partinrlar services they a d y  offer. See 47 C.F.R. 5 27.3. 

" See Report and Order and Second NPRM at 18,613 7 20. 

"Id. 

at Id. 

See P o l e  Statement, 14 FCC Rcd at 19,870 7 7. 

' I  See Report and Order and Second NPRhf, 12 FCC Rcd at 18,614-15 fl21-25. 

16 Id. 

" Id. 
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flexible use, we seek comment on what rule provisions should be adopted m light of the services that may 
be offered in the 37/42 GHz bands. Commenters should consider the extent to which, and under what 
conditions, allowing both pint-to-point and point-bmultipoint opemtions in the 37/42 GHz bands would 
cause any more harmful interference than o* allowing point-to-point operations, if proper coordination 
were done with both FS and FSS operations. Further, they should consider to what extent, if any, 
permitting point-to-multipoint me. would impact investment in communications services and systems, or in 
technology development. Similarly, we seek comment on whether and to what extent we should pennit 
mobile operations in the 37/42 GHz bands. As noted above,” we seek comment on whether or not such 
operahons would be feasible if we were to adopt a 70/80/90 GHz-type licensing approach.” 

C. LiceaslngRnlw 

3 1. If we adopt a geographicarea licensing approach, we propose to apply to the 37/42 GHz bands 
the same licensing rules that prtain to the 39 GHz band, i.e., to grant area-wide licenses with renewal 
based upon substantial service. Accordingly, we pmpose the following rules related to eligibility, license 
term, performsnce requirements, spectrum aggregation, and technical requirements. We seek comment on 
these proposals, but we also invite comment on altanative requirements that might be more appropriate, 
particularly if we were to adopt a regulatory fnuncwork like the one we have adopted for the 70/80/90 
GHz bands. 

1. EUglbiUty 

32. B a c k m a  In the First WRM and Order, the Commission tentatively concluded that no 
eligibiltty criteria (such as demonskating a n d  for multiple service points or traasmssion paths) were 
needed for the 37.0-38.6 GHz band, because the use of competitive bidding to resolve mutually exclusive 
applications would femt out applicants who were SnSnciaUy unqualified or engaging in speculation.w In 
the Report and Order and Second WRM the Commission retained open eligibility for 39 GHz spectnrm, 
rather thau impose restrictions on incumbent local exchange carriers (“LECs”) as a safeguard against 
potential anticompetitive abuses?’ The Commission also declined to impose eligibility h c t i o n s  in the 
70/80/90 GHz rep or^ and Order.” 

33. Discussiog, The use of eligibility restrictions crm be an effective tool to ensure that spectrum 
does not become conccnbated in the hands of any one liccnsa. In rddreesmg the iapue of whahcr to 
impose eligibility reshictions, we inquire whether open eligibility poses a agmficant l ik~ lhod  of substantial 
W t w e  harm in specific markets, and, if so, w h e l k  eligibility restrictions are an effective way to 
address that harm?’ An open eligibility approach would result in reliance on marlca f m  to &de license 
assignment absmt a compelling showing that regulatory intervention to exclude potential participants is 
necessary. Such an approach mey be qqnuprhte bae because it best comports with our statutory & h e .  
When granting the cotmniasion authority to auction qedrum licenses for wireless services, Congress 

Paragraph 30, supra. 88 

09Seeid. at 18,60373, 18,616726. 

a First NPRMand Order, 11 FCC Rcd at 4,957-56 7 97. 

9’R~rtandOrderandSecondNPRM. 12FCCRcdat 18,619-2Opll32-33. 

92 70/80/90 GHz Repori and Order, 7 70. 

’’ Report and Order and Second NPRM, 12 FCC Rcd at 18619 7 32. 
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acknowledged OUT authority in Section 309(jX3) "to [spccifi] eligibility and other cbmcterishcs of such 
However, Congress specifidly directed that we exercise that authority so as to "promqe] . . . 

cmnomc opportunity and cot14~t1tion."~~ Congress cJso emphasized h s  pro-competitive policy in Section 
257, where it articulated a "national policy" in hvor of "vigorous economic competition" and the elimination 
of barriers to market en@ by a new gemation of telecommUnications providers.w Tlus approach also 
would be wnsistcnt wth our analysis in the LMDS second Report and order?' Finally, implementation of 
h s  approach would also be consistent with the Court's trcabncnt of eligibility issues in Cincinnati Bell. In 
that decision, the Court lookd to statistical data and general economic themy as support for prdctive 
judgments by the Commission such as that eligibility rrstriCtions am 

34. In the 39 GHz proceeding, commcnters generally supported the Commission's proposal to 
allow open eligibility." However, two entities argued in favor of eligibility restrictions for incumbent 
LECs, m order to prevent these entibes from obtaining all of the desirable channel blocks in a given 
market,'" to prevent incumbent LECs !+om hbating viable alternatives for deployment of competitive 
local telecommunications servicesl0' and to ensure an opportunity for competitive local exchange carriers 
("CLECs") to obtain licenses.'m The Commission detamined that it WBS unlikely that substantial 
anticompetitive effects would result h n  LEC eligibility because an increase in LEC services other than 
those provided in local exchange markets, such as point-&point backhnul and backbone transmission, 
would not dinunish the gcmrally competitive environment in which those services warc then available.1o3 
Second, even presuming that 39 GHz licmses would enable effective provision of services that can 
compete with local exchange service, such as wyeless local loop, the Commission determined that 
incumknt LECs should have little or no incentive to acquim those licenses with the antiwmpctitive intent 

9( 47 U.S.C. 5 309(j)(3). 

Id. 

47 U.S.C. 5 257. 

91 Rulemalring To Amend Par6 1, 2, 21, and 25 of the Commirsion's Rules To Redesignate the 27.5-29.5 GHZ 
Fqucney Band, To RcpLloute tbe 29.5-30.0 GHZ Frequency Band, To Establish Rules and Policies for Local 
Multipoint Dutribution Service pad for Fixed Satellite Services, P e t i h  fa Recarsidentiem of the Denid of 
Applicatiom for Waiver of the Commission's Common C m k  Point-@Point Microwave Radio Service Ruks, CC 
Docket No. 92-297, Suite 12 Group Petition for Pionecr R e f m e ,  PP-22, h n d  Report and Order, Order on 
Reconsideration, and F@h Noriee of Proposed Rulemaking, FCC 97-82, 12 FCC Rcd 12545, 12616 q 160 (1997) 
( M D S  Second Repon and Order), proposing Subput L of Put 101 of the Commission's Rules, 47 C.F.R. 
101.1001-1112; affd, Melcher v. FCC, 134  F.3d (C.A.D.C. 1998); Erratum, released Apr. 7, 1997 ('%irst 
Erratum'3; Ermtum, relcascd May 1,  1997 (Second Erratum); Order on Rezonsidemtton, CC Docket No. 92-297, 
12 FCC Rcd 6424 (1997) ("First Reconsidmation '3. We believc it is likcly t h t  !he 37/42 GHz brnds will be wed 
for the suly kinds of services that are provided by LMDS operators, Le., brcLhDul scrvices for camm and service 
to large or mcdium-sized business customrs. Such services are gencnlly expod  to a rigniiicant amount of 
compchtion 

91 Cincinnati Bell Tel. Co. v FCC, 69 F.3d 752,760 (6th Cir. 1995) ("Cincinnati Bell"). 

99 See, eg. ,  WinStar Comments at 36-37. 

I" Association for Local Telemmmuuicatiom Services (ALTS) Comments at 2. 

BizTel Commnts at 21. 101 

'O2 Association for Local Telecommunicahom Sernces (ALTS) Comments at 2. 

Report and Order andSecond N P M ,  12 FCC Rcd at 18,619 n32-33. 
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of foreclosing entry by other fums and preserving market power.'M The Commission found that an 
incumbent strategy of presening expected future profits by buying 39 GHz licenses could not succeed 
because of the numerous other sources of actual and potential ~ompetition.'~ As noted mpru in paragraph 
10, we have concluded that it would be appropriate to adopt parallel service rules for the 37/42 GHz and 
39 GHz bands because of the proximity, similarity in anticipated uses and propgation chcterist ics of 
the bands, if we decide to pursue a geograpluc-area licensing approach for the 37/42 GHz bands. Given 
the similarities between the two bands, we believe that the same eligibility criteria should apply in both 
bands. For the same reasons why we concluded that open eligibility was appropriate for the 39 GHz band, 
we tentatwely conclude that open eligibility is also appropnate for the 37/42 GHz spectrum. We seek 
comment on the extent to which the same factors that apply to the 39 GHz band might also apply to 37/42 
GHz spechum, and whethm or not open eligibility is appropriate for the 37/42 GHz spectrum. 

2. Performance Reqairementr and Renewal Expectancy 

35. Back-  d. In the First NPRM and Order, the Commission sought comment on appropriate 
build-out requirements for geographic licnrUes.'O6 At that time, the Comrmssion established the 
substantial m c e  requirement for 39 GHz l i m s ,  to assess meaningful senrice through a measure that 
was not kued on population or gtmgraphic meeics.'" We defined substantial service as "a service that is 
sound, hvorable. and substantially above a lcvcl of mediocre senrice which might minimally wanant 

The Commission established substantial service for circumrtnnces in which more flexible 
performance requirements, =her thn fixed benchmarks, would more likely result in the efficient use of 
spectrum and the provision of service to ml, remote, and insular The Commission did not adopt 
a more specific standard because, given the variety of services that 39 GHz licensees could provide, an 
inflexible performance requirement might impair innovation and unn=sarily limit the types of service 
offerings.' ' The Commission sought to avoid this pitfall by permitting licensees to mnke a showing 
tailored to their particular typc of operation."' In addition, the Qmmission provided a "safe harbor" 
example of a subtantial service showing as "four lints per million population within a service area for a 
point-to-pomt licensee.""2 The Commission also found that this approach satisfied the dictates of Section 

'Iy Id. 

'Os For aumplc, source8 of actual 01 potdid conpetition inelude lntcrnct access .Id cable hudend appliutionS. 
Id. at 18,607 '1 5. 

'06 First NPRM and Order, 1 I FCC Rcd at 4,976 '1 98. 

Io' Report and Order and Second NPRM, 12 FCC Rcd at 18.622-26 n39-50. 

I0I 47 C.F.R 5 22.940(aXIXi). See aho M D S  Second Repon and Order, 12 FCC Rcd at 12.660 7 269; 
Amndmcnt of the Commission's Rulu to Establish Pan 27, the Wireleas Conummiatiom Scnrice, GN Docket No. 
96228, Report and Order, 12 FCC Rcd 10,785,10,&4344 (1997) ('IYCT Report and orda"); -of Part 
95 of thc Commission's Rules to Provide RegutrtorY Flexibility in the 218-219 hUh Service, WT Docket No. 98- 
169, Report and Order and Memorandum Opinion and Order, I5 FCC Rcd 1,497, 1,537-38 (1999) C'Z18-219 MHz 
Semce Report and Order'?. 

IW See, e.g., WCS Report and Order, 12 FCC Rcd at 10,843 fl 11 1-1 12; Amndmnt of the Connnission's Rules to 
Establish New Personal Comuaicatim Services, Memorandum a d  Order, GEN Docket NO. 90-314,9 FCC Rcd 
4,957,5,018-20 fl 154-58 (1994) ~PCSMO&O"). 

Report and Order and Second NPRM, 12 FCC Rcd at 18,623 7 42. 

"' Id. 

' ' I  Report and Order and Second NPRM, 12 FCC Rcd at 18,624 7 46. We note tlnt, although the Commission did 
not use the specific tcrm of "safe harbor" in the 39 GHz band context, we believe the Commission intended for this 

(continned ....) 
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309(i)(4)(B) of the Communications Act,"' which requires us to propose effective safeguards and 
performance requirements in connection with any competitive bidding system, because the licensee's 
willingness to pay market value for its license at auction demonstrates its willingness to put the license to 
its best use."' In the 70/80/90 GHz Reporr and Order, the Commission did not adopt any performance 
requirements other than its requirement that a licensee construct a link within 12 months after registering it 
and opemate at a bit rate equal to or greater than its bandwidth, with any unconstructed link to be removed 
from the database in accordance with Section 101.65.'15 

36. Neither the Part 21 rules nor the Part 101 rules directly provided for a renewal expectancy at 
the time of license expiration. Howevm, in 1997, in the Report and Order and Second h"W, the 
Commission determined that, in order to promote flexibility in s m  design and market development. it 
would combine the pnfomunce standads mpired for buildaut with the requirements for renewal 
expectancy into one showing of substantial scrvice at the time of license renewal, in accordance with 
Section 101.17(a)."6 

37. In the 70/80/90 GHr R e p ~  and Order, the Commission followed a different approach 
consistent with its link-by-link registrotion fiamcwork It adopted a requirement that a licensee conshuct a 
Imk w h i n  12 months after registering it with a third-party database rmnager."' The database manager is 
required to withdraw unconstnrcted links h m  the database aflcr 12 months, and forfeiture and termination 
of a link is handled in accordpnce with W o n  101.65 of our rules!" 

38. Discussion, Bascd on the record thus far in this proceedmg, we arc inched to believe that the 
substantial 8 c ~ v ~ c e  staadard would serve the public intawt if we decide to license the 37142 GHz bands by 
EAs."' We propose to conduct performance revicws at the completion of licensees' ten-year license 
terms, as we do with respect to the 39 GHz band.'" However, we also seek comment on the alternative 
possibility of conducting such reviews five ycars into the licensc period and ten yeam into the license 
period, as we do with respect to Multichannel Video Distribution and Data  service^.'^' A link-by-link 

(...contirucd from previous page) 

hsprovidcd in 0th serviceg See Ammdmnts to P.ltl1.2.87, and 101 ofthe Comnnuu, ' ' n's Rulsrto Licrme 
Fixed Services at 24 GHz, W Docket No. 99-327, Report and Order. 15 FCC Rcd 16,934, 16,951-52 7 38 (2000) 
(24 GHz Rrpori and Orah); 218-219 MHz Sewice Report and Order, 15 FCC Rcd at 1,537-38; AranQlent of the 
Commission's Rules CODccming Maritinx Co&ations, PR Docket No. 92-257, Third Report and &der and 
Memorandum Opinion and Order, 13 FCC Rcd 19,853, 19.870 (1998); LMDS Second Rcport and Order, 12 FCC 
Rcdat 12,660-61; WCSReportandOrder, 12FCCRcd.t 1 0 , 8 4 3 4 ~ 1 1 3 .  

example to serve, mh!, as a " d e  harbor." Thirdacnmnr ' tion is consirtcnt with similu Qumples thc commission 

47 U.S.C. 8 3%)(4)@). 

'I' Report and Order and Second NPRM, 12 FCC Rcd at 18,623 7 41. 

I" Id. at 7 80; 47 C.F.R 8 101.147(2)(3). 

See Report and Order and Second MPRM, 12 FCC Rcd at 18,625 7 47. 

'I7 70/80/90 GHz Report and Order at 1 80. 

'"Id .  citing41 C.F.R. 5 101.65. 

See the commen6 cited at note 88 of the Report and Order and Second N P M .  The commmtm supported the 
use of the substantial senice standard. 

See supra note 116 and accompanying discwsim. 

See47 C.F.R. 5 101.1413 (West 2004 rev.). 
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cohstructlon deadline would probably be morc approPriate if we adopt a 70/80/90 GHz-type regulatory 
framework We propose to adopt a renewal expectancy if the licensze meets whatever performance 
standard we adopt. This would be consistent with the approach that we have taken in other services. 

39. In addition to being consistent with the approach used in 0 t h ~  wireless services, we believe 
that the substantial m c e  standard is suflinently flexible to foster expeditious development and 
deployment of diverse systems and ultimately would create competition among the savice providers if the 
band is licensed by geographic areas. Given the similarities in propagation characteristics and proposed 
permitted uses of the 37/42 GHz and 39 GHz bands, we believe that it would be appropriate to apply the 
same "safe harbors" to both bands. We therefore propose the same safe harbor example here that we 
presented III the 39 GHz proceedmg. Thus, a safe hprbor for a 37/42 GHz EA licensee might consist of a 
showing of four W per million population within a senrice area.'= We invite reconmendations for 
alternative or additional safe harbors that take into account othcr variations m local conditions, such BS 

population density. For each such recommendation, we invite commenters to indicate whether the safe 
harbor involved should provide more than a rebuttable presumption of renewal. In order to determine 
whether an EA licensee has pm.vkd substantial service at the end of the license term, we propose to 
consider factors such as: i) whraer the licensee's operations serve niche markets or focus on saving 
populations outside of areas smd by other licensees; ii) whether the licensee's operations save 
populations with limited access to telecommunications services; and iii) a demonstration of smice to a 
significant portion of the population or land area of the licensed area.'- We rmphasizc that this list need 
not be exhaustive and that licensees could be permitted to satisfy the substantial service rcquirmrnt in 
other ways. Hence, we propose to review licensees' showings on a casc-bycase basin. If a licensee fails 
to meet the performance requirement, the subject license would not be mewed. We seek comment on 
these p r ~ p ~ s a k  and on ahnative pafarnance requirements that might be more q p q r k t e  if we adopt a 
link-by-link licensing a r h ,  such as the 12-month construction requirement adopted m the 70/80/90 
Gtiz Report and Order. 

40. We p r v  that, in order to claim a renewal expcctaucy under the geographic licensing 
jiamework, the geographic area licensee bc required to provide the Commission with: 1) a dewription of 
its current service m terms of geopphic covernge end population served or I d a  installed and a 
description of how the service complies with the substantial service requirement; and 2) copies of any 
Commission ordm tindmg the licemee to have violated the Commuru 'cations Act OT any Commission rule 
or policy, and a list of any pending procecdmgs that relate to any matter &mi by the mpimnents for 
the renewal expectancy. We believe that these requirements would be in the public interest because these 
showings would ensure that the licensee opwted its facilities in compliance with the Commission's rules 
and has the requisite qualifications to be a Commission licensee. 

41. If we adopt a link-by-link regstration approach, we propose to follow the approach adopted in 
the 70/80/90 GHz Report and Order, i.e., that o t k r  licensed entities would be permitted to register and 
operate links in the same locations after the earlier entry is removed h m  the database. We propose that 
licensees links' be removed from the database using criteria like those that Section 101.65 applies to site 
licensees, i.e., the link registration would be removed from the database (i) lmmcdiately if the licensee 
provided notice that it was discontinuing service permanently on the link, (ii) upon the voluntary removal 

'" See, e.g., Report and Order and Second NPRM, 12 FCC Red at 18,623. 

In See id. at 18,625 7 46. 

10,8434; 218-219 MHz S e m e  Rcporl and Order, I5 FCC Rcd at 1,538 7 70. 
See LMDS Second Report and Order, 12 FCC Rcd at 12,660 7 270; WCS Report and M e r ,  12 FCC Rcd at 

See 70/80/90 GHz Report and Order at 7 80. 
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OT alteration of the facilities, so as to render the station not operational for a period of 30 days or more, or 
(iii) upon the station’s discontinuing service for a period of one year. However, we propose that the 
licensee be allowed to retam its nationwide mnr-exclusive license whether or not one, more, or even all of 
its links are removed h m  the database. We seck comment on these proposals. 

3. LlcenseTerm 

42. Background. Historically, 39 GHz licensees authorized to provide &e before August 1, 
1996, received a five-year, fixed license term,’” and licensees authorid afta August 1, 1996, received a 
ten-year, f ixed  license tam.”’ Moreover, the Commission eliminated a requkment for 39 GHz licensees 
to file for renewal eighteen months before the licensc expiration date1- and adopted a requhmmt for 39 
GHz licensees to file for renewal of station authonvtions no later than the license expiration date and no 
earlier than ninety days before the expiration date.IM In the 70/80/90 GIiz Report and Order, the 
Commission adopted a ten-year license term.”’ 

43. Dismsion. Those who commented on the issue of license term favored a ten-year license 
period for 39 GHz  licensee^."^ Moreover, we have made significant efforts to establish consistency and 
promote regdatory parity with rrspect to policies govcming similar wireless services.”’ ~n othcr contexts, 
we have recognd  the advantages of a ten-year license term. IY Based on the record in th ls  proceeding, 
we propose to adopt a ten-year license tmn. 

4. Partitio.Lng, Disaggregation, and AggregaUon 

44. Backmound . In the First NPRM and Order, the Commission sought commmt on partitioning 
for rural telephone companies (‘hwl telco”), and on whether to broaden the scope of partitioning to 
include all  applicant^.''^ Most commentcrs supported permitting partitioning for naal telcos, as well as 
partitioning and disaggregation in the band generally.’” In cwidcnng this issue in the Report and Order, 
tbe Connnission concludad that it shwld snake purtitioning and disegg~~gation available to all 39 GHz 
licensees, becaw thwe capabilities would promote flexibility both in system dedm and scrvice, and 
encourage new entrants into the m d e t  by creating smaller, less capital-intensive senice areas that m y  be 

126See47 C.F.R. 8 101.65. 

‘*’Fonm47 C.F.R. 5 21.45. 

‘18 47 C.F.R. 5 101.67. 

Former47 C.F.R p 101.15. 

47 C.F.R 0 1.949. 

’” 70/80/90 GHz Report and Order at 7 77. 

’” See. e g , WinStar Comments at 36; C o m a  Comment9 at 11; GEC Comments at 6. 

See, e.g., LMDSSecond Report and Order, 12 FCC Rcd at 12,656 7 59; Report and Order and Second NPRM. 12 
FCC Rcd at 18,620-21 ’A 36. 

See, e.g., Report and Order andsecond NPRM, 12 FCC Rcd at 18,623. 134 

‘I5 See First NPRMand Order. 11 FCC Rcd at 4,972-73 7 89-90. 

AT&T Wireless Cormnents at IO; DCR Commnts at 2-6, 8; GTE Commentq at 5; Pacific C o w  at 6; U S 
West Reply at 6. 
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more accessible to small entit~es.~~' 

45. In the 70/80/90 GHz Repor? and Order, the Commission noted that the use of parhnoning and 
disaggregation is pertinent only in geographic licensing settings, where the licensee has exclusLt,e use of a 
particular area. It determined that its decision to authorize the 70/80/90 GHz bands on the basis of 
nationwide nonexclusive licensing obviated the need for partiboning and di~aggregatim.'~' 

46. In the First NPRM ond Order, the Commission sought comment on whether to adopt a limit 
on aggregation of channel blocks in the combined 37.0-38.6 GHz and 39 GHz bands within a single 
licensing area, in order to ensure that there are an adquate number of licenses available to meet the needs 
of broadband PCS licensees, as well as the needs of other competitors m the witless 
Commentem generally opposed a spectrum aggrqatim limit due to the potential for multiple providers 
utilizing a variety of wireless services.'" In the Repori and Order and k o n d  NPM, the Commission 
decided against adopting a spectrum aggregation limit for the 39 GHz band.14' The conrmissien reamed 
that 39 GHz licensees participate in a number of broad markets consisting of a host of short-range fixed 
communications provided by many operators who employ a range of different, but substitutable 
technologe. both radio and wire. The Commission did not set a ne-ed to guarantee a particular number of 
39 GHz competitors to create -tion within the 39 GHz band.Iu M m v e r ,  the Cor -!ision noted 
that t h m  was no evidence that the 1400 megahertz of spcctnrm in the 39 GHz band w~ ~articularly 
important for the creation of competition in the two markets where market power still exists - local 
telecommur2cations services and multichannel vldeo program delivety.lu The Commiasion concluded 
that an awegation limit was not needed in order to foster competition in these two markets.'u The 
Conmussion also concluded that pamitting aggregation of channels might benefit the public through 
efficiencies and flexibility in the types of services this would allow, and might provide for lower costs or 
greatex ability to compete with established service providers with large humission capacity.'" 

47. Discussion. If we adopt a geographic area licensing hmewock, we pmpose to pennit 37/42 
GHz licensees to partition and disaggregate spsceum k l y  within those bands. We inquire to what extent 
we should require licensees to prrsavc any channel pairs that we establish.'" There will be no need for 
partitioning and disaggregation if we adopt a link-by-link regisbation approach. 

48. For the geographic area approach, we propose to allow partitioning of any licenseedefined 

I" Report and Order and Second NPRM, 12 FCC Rcd at 18,635-36 w71-73; see also Memorandum %inion and 
Order, 14 FCC Rcd at 12,460-61 (111 61-63. 

70/8OBO GHz Report and Order at 7 87. 

'I9 Fwsi NPRMand Order, 11 FCC Rcd at 4983 '1 112. 

See, e,g, ART Comments at 27-38; Biztel Comments at 3, 11-14; Columbia Conmmta at 2-3; Milliwave 
Comments at 31-32. 

"I Repon and Order and Second NPRh4,12 FCC Rcd at 18,626 Q 52. 

'''Id at 18,626-27 n52-55. 

Id. 

Iu Id 

I" Id. at 18,627 w 5 5 .  

lQSeeparas. 47-68. i n f i .  

143 
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service area, disaggregation of any amount of and combined pmtttioning and disaggregation. 
We propose to allow the 37/42 GHz band licensees to partition and/or disaggregate in either of two ways: 
(1) entities could form bidding consortia to participate in competitive bidding, and then pariition or 
disaggregate the licenses won among consortia prticipants after the license grant; or (2) entitics could 
acquire parhtioned or Qsaggregated 37/42 GHz licenses h other licensecs through private negotiation 
and agreement. 

49. We consider partitioning and disaggregation effectively to be typcs of assignments, which 
would, themfore, require prior approval by the Commission. We would require a licensee planning to 
partition or disaggregate its license to file an assignment appllcation, along with the partitionce and/or 
disagregatce, to designate the specific and hqumcies. For pographtc area licenses in other bands, 
the Comnussion does not require individual liccnses for each fncility. Afta we grant either the original 
license or assignments for partitioning d o r  disaggregation, and provided the licenaces cornply with all 
other rules, licensees may build out anywhere within their defined service emas without further authority 
kom the Commission. Entities that receive partitioned or disaggregated licenses would hold thcir licenses 
for the remainder of the original licmsa's license tam, and would qualify for nmcw-d expectrncy if they 
provide substantial service and comply with the Commission's rules and policies and the Communications 
Act. In authorizing F t i o n m g  and disaggregation, we propose to follow these existing license 
assignment procedures. '* We would permit parties with partitioning agreements to choose between two 
options for satisfylnB the performance requirements: (a) t h e F e s  may agra  to meet the pmformance 
rqurremnts for their respective portions of the service area,' or @) the o r i p d  licensee may certify that 
it has met or will meet the performance requknmts  for the entire We believe that these 
quir-ts would prevent licensees from using partitioning and disaggregation to circumvent our rules 
govcming performance requirements. Our Part 1 unjust enrichment provisions would pvem partitioning 
and disaggregation m g e m m t s  involving licenses authorized to small busimsses afforded a bidding 
credit, including those that later elect to partition or disaggregate their licenses to m entity that is not 
eligible for the same bidding credit."' 

50. We also propose that 37/42 OHz licensees be allowed to aggregate their spectrum in order to 
provide pater  flexibility of service. In some services, the ConrmisSicm hrs pmxttcd aggregation by 
implication, by not specifically phibit ing it. In other services, the Commission has adopted a rule 
expressly permitting aggrcgation. " we believe that, in the interest of regulnbny certlinty, the latter is the 
better approach. Therefore, we propose to adopt a rule specifically permitting spectrum aggregation if we 

I" We propose to quire  1icensee.a to mpintlin my chrnncl pairs that we might establish for the 37/42 GHz bands 
when lbe licenses choose to dislggngate my of thcu licenses in this band, a8 wc do for 39 GHz licasccs. See 
Repon and Order and Second NPRM, 12 FCC Rcd at 18,635 7 72, and as hmin pmposed for application to the 
37/42 GHz bands and codification at 47 C.F.R 8 101.149(e). We have not decided wkther to adopt a charm1 plan 
See 57-68, infa. We reserve discretion, in the event that we propose a charmcl plan for the 37/42 GHz bands, to 
require disrggrrgation of that spechum by chamel pairs. 

See 47 C.F.R. 5 1.948. 

If either licensee failed to meet its substantial showing requirement, only the non-paforming operator's license 
would not be renewed. 

l9 If the onginal lic- fails to mwt the aubstanhl service standard for the entire marlot, thc subject license 
would cancelled automatically md would revert to the CormniSsion. See 47 C.F.R 56 1.955(r)(2), 1.948, 101.56. 

See Ammdmmt of Part 1 of the Commisaion's Rules - Competitive Biddiug, Third Rep011 and Ora& and 
Second Funher Notice of Proposed Rule Making, WT Docket No. 97-82, 13 FCC Rcd 374,405 (1997); 47 C.F.R. 8 
1.2111. 

151 

''*See. e.g.. 47 C.F.R. 5 101.535@)(1). 
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decide to adopt a geographic area licensing structure. 

51. As noted prev~ously, commentff opposed a spectrum aggregation limit. Thus, we incline 
toward the mew that the same reasoning that the Commission used to permit unlimited aggregation in the 
39 GHz band also should apply to the 37/42 GHz bands. Accordingly, we propose not to limit aggregation 
of channel blocks m the 37/42 GHz bands, or in the combmed 37/42 GHz and 39 GHz bands. We seek 
comment on all of these proposals. 

5. Regulatory Status 

52. In the First hTRMund Or&r, the Commission rquested comment on whether to allow a new 
licensee to use the spectrum for private usc and also to provide a common carrier senice."' We did not 
receive any comments on th~s issue. The Commission concluded in the Report and Order and Second 
NPRM that it should permit licensees in the 39 GHz band to serve either as a'conrmon carrier or as a 
private licensee."' It ream114 that this approach would promote economic efficiencies by reducing 
construction and opaating costs associated with having to provide seppratc fpcilitie~.'~' We tentatively 
conclude that the same benefits could apply to the 37/42 GHz bands, and, accordingly, we propose the 
same approach here. We propose to allow those liccnsees who select common carrier regulatory status to 
provide private service, and those licensees who select private service regulatory status to sharc the use of 
theu facilities on a non-profit basis or offer service on a for-profit, private carria basis'56 subject to 
Section 101.135 of ou~rules.'~ We plso propose to allow licensees who select private regulatory status to 
lease excess capacity to common carrim in lCCOrdDOCe with Part 101 603 of ow rules."' Licensees would 
elect the sbltus of the services they wish to offer and would be governed by the rules applicable to their 
status.'B The Commission tenta!ively concludes that this approach would promote economic efficiencies 
by reducing construction and apaeting costs associated with having to provide separate facilities.'" We 
seek comment on these proposals. 

6. Foreign Ownership RcJMetiona 

53. Backmom d. Foreign ownership and citizenship requirements for 37/42 GHz band licensees 
am set out in Sections 31qa) and 310(b) of the Communications Act, which rehct the issuance of 
licenses to certain applicants.'61 Section 3 lqa) prohibits, any foreign govcmment or representative h m  
holdmg a station license. Section 3 IO@) prohibits certain defined foreign ownership interests in common 

First NPRM and Order, 1 1 FCC Rcd at 4.977 1 99. 

Iy Repori and Order and Second N P M ,  12 FCC Rcd at 18,636 76. 

I" Id. 

'%Id. 

'"47 C.F.R. 5 101.135. 

Is* 47 C.F.R. 5 101.603; see Amendment of Part 101 of the Colmnissim's Rules to Streamline Recessing of 
Microwave Applications in the Wireless T e l e c d c a t i m  Services, Reporf and Order, WT Docket No. 00-19, 
17 FCC Rcd 15,040,15,048 7 12 (2002). 

159Report and Order and Second NPRM, 12 FCC Red at 18.636 7 76. 

Id. 

See 47 U.S.C. 5s 310(a), (b). 
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carrier licenses. Section 101.7(a) of the Commission’s des-implements Section 310 of the Act’“ and 
prohibits the granting of any license to a foreign government or its representative.’” Section 101.7(b) 
prohibits the grant of a common carrier license to an applicant who fails any of the four citizenship 
requirements listed therein.’” 

54. Discussion. We propose to apply Section 101.7 of our rules to the 37/42 GHz band. As the 
Commission has done in the case of Mdtipomt Distribution Senice (“MDS), satellite services, Local 
Multipoint Distribution Service (“LMDS”’) and the 24 GHz proceeding, we would require an applicant 
electing noncomon  carrier status also to submit the same information that common camer applicants 
must submit in order to address the alien ownership restrictions under Section 31O(b) of the Act.’65 
Because we propose that 37/42 GHz band licensees be permitted to offer both common and non-common 
carrier services, we believe such a requirement will be neccssq to enable us to ascertain compliance of all 
37/42 GHz band licensees with the alien ownership restrictiom set out in Section 101.7 of our rules. This 
information could be used whenever the licensee changes to common carrier status without impsing an 
additional filing requirement when the l iclsee makes the ~ h m g e . ’ ~  We note, moreover, that we would 
not disqualify an applicant requesting nuthorimtion exclusively to provide non-conunon carrier service 
from obtaining a 37/42GHz band license solely on the basis that its c i t i d p  information would 
disqualify it from receiving a c o m m o n  carrier license. 

55. Accordingly, we pmposc to require common carrier md non-common carrier licensees in the 
37/42 GHz bands to provide the alien ownership information requested by FCC Fonn 601. We also 
propose to require common carriers and nonammon CMiaS to amend their FCC Form 602 to reflest my 
changes in foreign ownemhip information. We seek conrmcnt on these proposals. 

D. TechnldRules 

56. In gened, we believe that the technical rules that apply to the 39 GHz band would be 
appropriate for the 37/42 GHz bands if we decide to adopt a geographic area licensing approach. It would 
be necessary to develop a different set of standards if we decide to follow the 70/80/90 GHz model. 
& c a w  the physical charactaistics of tbc 70/80/90 GHz md 37/42 GHz bands differ significantly from 
each other, it would not be appropiots to the apply the 70/80/90 GHz technical nrks to the 37/42 GHz 
bands.167 We seek comment on these g e n d  conclusions, and specific advice with respect to technical 

’” NPRM, 14 FCC Rcd at 19,277 n23-24. 

47 C.F.R. 5 101.7(a). 

lU47C.F.R 5 101.7@). 

See Revisions to Part 21 of the Commission’s Rulca regardiag the Multipoint Disiribution Service, Report and 

Commission’s Rules and ReguLtions for Satellite Application a d  Licnumg Rocedurca, IB Docket No. 95-1 17, 
Report and Order, 11 FCC Rcd 21,581,21599 43 (1996); LMDS S m n d  Repon and Order, 12 FCC Rcd at 12,651 
1 243; 24 GHz Report and Order, IS FCC Rcd at 16.957-58 fl52-58. 

Order, CC Docket No. 86179,Z FCC Rcd at 4,253 7 16 (“MDSRprt and Orah’?; S b t a m h h g  thc 

We note, however, that to the extent that I licensee’s decision to change its regulatory stalua raises issues with 
respect to that licensee cxcecding the benchmark contaiacd m 47 C.F.R. 9 310@)(4), the rule8 require the 
Commission’s prior n m v d  before the licensee can make this chanpe. Rules d Policies on Foreign Participation 
in the U.S. Telecommunications Market and Market Entry and Regulation of Foreign-Af6liakd Entities, Report and 
Order and Order on Reconrideratton. IB Docket Nos. 97-142 and 95-22, 12 FCC Rcd 23,891,23,94041 fl 111- 
118(1997). 

16’ See 70/80/90 GHz Report and Order at m90-99 (adopting rules for interference protection criteria, hquency 
tolerance, restrictions on total rpduted power, antema directiodly, and RF safety). 
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rules that would be appropriate if we adopt the 70/80/90 GHz model. 

57. For the 39 GHz band, the Commission declined to apply a frequency tolerance standard that 
detemunes how accurately a transmitter must stay on its center hquency. It concluded that such a 
standard was unnecessary m light of the 0 t h ~  mterference safeguards in our rules, and that it would place 
detrimental lirmtatms on the devclopmcnt of 39 GHz service.'" We propose not to adopt a kcqucncy 
tolerance standard for the 37/42 GH- bands if we adopt a gcogtaphic area licensing fiamcwork, based on 
the same reasoning that we followe'. when establishrng the 39 GHz rules. Moreover, we believe that the 
existing out-f-band emission rquhuents contained in Section 101.111 of our rules would also be 
sufficient to prcvcnt harmful intuf-e to licensees in adjacent areas and thus ~UI~I-IR obviate the need 
for a kquency tolerance standard in the 37/42 GHz bands.'" That emission rule requires thst the 
kquencies at the outer edges of an assigned channel or the edges of aggregated channels must be 
significantly reduced such that interference to adjacmt channels is unlikely. 

58. With respect to setting a spec- efficiency standard, mauy commenters argued that there is 
no reason to impose speckun efficiency rules,'m but others supported a minimum efficiency test."' The 
Commission concluded that setting a mandatory spectrum efficiency standard in the 39 GHz band could 
harm the development and growth of the 39 GHz service by imposing costa in excess of any bmefit, 
particularly given that such a IUIC would require updating as the technology advanced.'R The Commission 
also noted that as a general matter, whmevcr spactnrm is exclusively assigned and licensees cannot expect 
to obtain additional specinun at a price significantly below its market value, a mandatory efficiency 
standard is unnecessary and licmsees cm be expected to invest voluntarily in dficicnt technology up to 
the optunal economic level, so a mandakny standard either would have no effect (if it is at or below the 
voluntary level) or would unpose unjustified costs that exceed any resulting We tentatively 
conclude, for the s ~ m e  reamns, that a spec- efficiency standard in the 37/42 GHz bands would be 
unnecessary if we adopt a geographic mea licensing model, and therefore, do not propose to adopt such a 
standard under that appmach. Howcvcr, we invite commcnt on any s p c m  efficiency standards that 
mght be appmpriate if we adopt a 70/80/80 GHz-style 6mncwork or other regulatory stnrctures. 

59. In the Report Md Or& cmd S e d  NPW, the Conmussion propased to pennit licensees to 
use various types of antemus in the 39 GHz bmd'" The Commission had pmposcd r&ctions on 
antenna u9c in ttre First NPRM und Order, '" but commenters generally averred ttmt Fequiring licensees to 

IM Id. ut 18,629 159-60. 

id. at 18,63 1 7 63. 

I r n  WinStnr Comments at 57; ART Commcnls at 20; Columbia Commmts at 16; commfo Comments ut 11. 

11' For cxnmple, INNOVA Corpontion ("INNOVA") supports the Commission's mioimum digital efficiency of 1 
bpaRIz for all thosc chanael blocks which is uvril.ble for use for bmdband PCS or cellular Scnrices. INNOVA 
Conmwts at 4. Digital Mimwave COrpontMn (DMC) avm that the spec- efficiency standard aet out for 
microwave transmittem employing digital modul.tion teclmiqucs in the 17.7-19.7 GHz band is prefmble and 
suggests that we extend this standard to thc 37 GHz baud chnnmls. DMC Connncnts at 2-3. 

I R  Repon and Order andSecond NPRM, 12 FCC Rcd at 18,629 '1 60. 

I7'SeeId. at 18,630n61. 

"' See Rejmrt and Order and Second NPRM, 12 FCC Rcd at 18,631-32 1[ 65; Memorandum Opinion and Order, 14 
FCC Rcd ut 12,458 m 55-56 (The Commission clprifcd the extent of this flexibility). 

First NPflbfand Order, 11 FCC Rcd at 4,901 1 119. 
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use only Category A antennas is too reStTicti~e.l'~ Thus, the Commission concluded that 39 GHz licensees 
should have the flexibility to employ antenms 0th~ than Category A types, because parties were 
contemplating a variety of system confipuations that would require different types of antennas, 
characteristics of which are incompatible with the Category A standards.1n The Commission provided 
that, should the use of an antenna 0th~ than a Categwy A model become the source of an interference 
problem, it would requue that the licensee immediately resolve such interference by replacing the anteuna 
wth a Category A model or one with better performance chara~teristics."~ Also in the First NPRM and 
Order, the Commission decided to ropose a maximum equivalent isotropically radiated  pow^ ("EIRP") 
of +55 dBW for the 39 GHz band:' C o m r m t m  g e n ~ ~ l l y  supported this prop~sal. '~ The uses of the 39 
GHz and 37/42 GHz bands would probably be similar if we issue EA-wide licenses and allow point-to- 
mulhpomt o p t i o n s ,  which often require antenuas with wide pattcms. We tentatively conclude that the 
spme flexibility would be appropriate for the 37/42 GHz bands if we issue geographic area licenses. 
Therefore, we propose a maximum EIRF' of +55 dBW for the 37 OHz band if we issue exclusive EA 
licenses. We seek comment on this proposal and reconmwdations for alternative approaches, especially 
with respect to rules that would be apprupriatc if we adopt a 70/80/90 GHz-style apprcach.'81 

E. B m d P h  

60. As noted above, we believe that the service rules for the 37/42 GHz bands generally should 
conform to the rules for the 39 GHz band if we adopt geographic licensing, given the similarity m 
anticipated uses and opagahon charectcristics. With regard to some mattern, however, Lffermces in 
spectrum a1locations"and developments subsequent to the adoption of the 39 GHz rules persuade us to 
propose d i f f m t  rules and procedurrs, on which we now seek comment. 

61. In the First hPJW and Order, the Commission proposed dividing the 37.0-38.6 GHz band 
into fourteen 50 megahtz p a d  channels (a total of 1400 megahe& with a 700 megahertz separation 
between the transmit and rcckve frequencies) and four 50 MHz unplurrd channels (a total of 200 
mgahertz), wth licmsees having the discretion to disaggregate their channel blocks as they deem 
appmpiate.'s The Commission proposed to place the unpaired channels at the upper end of the 37.0-38.6 
GHz band, with the paired channels beginning from the IOWR end of the band.'" Most commenters 

TIA Equipmnt Comments at 26; BizTel Comments at 40-43; INNOVA comments at 3-5; WinSm Conrmcnt! at 
57-63. 

I n  Repon and Order and Second NPRM. 12 FCC Rcd at 18,631-32 7 65; see ah0 Memorandum Opinion and 
Order, 14 FCC Rcd at 12,458 156. Category A md B antenuas M defined in, 47 C9.R 4 101.1 I5(c). Geacrany, 
Category A antennas are larger, more expensive, md have higher gains and narrower beemwidt4s than Category B 
mtcnnaS. 

I n  Repon and Order and Second NPRM, 12 FCC Rcd at 18,632 7 66. 

First NPRMand Order, 11 FCC Red at 4,984 7 115. 

See, e.g.. ALTS Comment! at 2; AT&T Wirelas Comments at 9; Columbia Cotmncnts at 12-15; Microwave IM 

Pprtners Connnenm at 11; Milliwave Comment! at 23-25; Winstar Comments at 57-63. 

As noted in 7 24, supra. the Comrmssion adopted technical rules requiring tightly f d  "pencil-beam" 181 

hammissions in the 70/80/90 GHz bands. 

I** See 36-51 GHz SecondRdO sections on designation changes and allocation changes 

First NPRM and Order, 11 FCC Rcd at 4,940 7 19. 'Ibc Conrmiasion also proposed to allow licensees to 
subdivide (and & thc use of) chaMels in tbc i  discmion Id. at 7 20. 

IY See Appendix E, Raposed Rules, 5 101.147, Ophm 2. 

25 



Fedaal COlmnMicatioas Commission FCC 04-78 

supported this placement. The COnrmission tentatively found that the 50 megahertz channel plan would 
provlde for efficient and effective use of the band for point-to-point Operations by a variety of potenhal 
broadband users, e.g., PCS, cellular, and other commercml and private mobile radio opcration~."~ The 
Commusion based this conclusion, in part, on the commonality of that channel plan with the channel plan 
for the 39 GHz band, which would pennit manufactmas to yvide  lower cost equipment quickly for both 
bands.'= The majonty of commentm supporad this plan." 

62. Since the Commission be@n this proweding, the allocation for the 37/42 GHz band has 
evolved."' For instance, the Commission recently added rn FSS allocation to the 37.5-37.6 GHzband but 
applied specific PFD limits to FSS Oprrrtiohs in the entire 37.540.0 GHz band, to protect terrestrial FS 
and other licensees, and required FSS operators to coordinate with Space Research Service ("SRS") 
systems in the 37-38 GH2 band.'" Moreoucr, the Commission adopted criteria to protect thc Goldstone, 
California SRS facility from FSS downlink hanmniss ion~ . '~  In the "36-51 second RLtO," we stated that 
we would seek comment m this proccdng on mthods to mitigate the potmtial interference that may be 
caused by commercial k e d  and mobile stations operpting near the Goldstone SRS facility.'9' We .Is0 
stated that we would seek comment on whether to adopt a footnote to the Table of Allocations modeled 
afm Footnote US311, which addresses circumstances similar to this situation. Fooinote US311 
establishes an 80 km (50 mile) ladius around the Goldstone SRS fncility in which the Commission 
endeavors to avoid the assignment of frcqucncics in the 1350-1400 MHz and 49504990 MHz bands to 
stations o p t i n g  in the fixed and mobile If we do adopt a footnote to the Table of 
Allocations, we propose to place this requirement in Section 101.103 of (HIT rules, as well. We seek 
comment on this coordination meth0d.l93 

63. The Commission received a letter from NTIA concerning this procdmg.'" In its I&, 
NTlA indicates that the h p e n c y  bands 37.0-37.5 GHz and 40.0-40.5 GHz were identified in tbe S'ce 
Eqdorution Initiuriw of I989 for use by space r e m h  systems to be i m p l ~ t c d  in support of US goals 
to provlde a permanent manned present in Earth orbit (on or near the moon) and to initiate marmed 

'" Firsf NPRMund Order, 1 1  FCC Red at 4,940 7 19. 

'06 Id. 

See. e.g.. ART Comments at 45-41; A l h  C~HEUCU~S at 2-3; ATBT W i n h  Comments at 34; DMC 
Commcm~ at 2; GEC Commenfl at 5-6; Milliwave Comments at 7; TIA Esuipment Commcna at 25; TDS 
Comments at 4; WinSta~ Connuenis at 10-1 1. 

187 

See supra, W 4-9. 
36-51 SecondRW, 7 39. 

181 

I9O Id,  7 41; See a h ,  Letter h m  William T. Hatck Associate Administrator, Office of Spectnun Mansgemnt, to 
B m  Fnnm Acting Chief, Mhcc of Engineering and Technology, Fcdenl COIUUEIU~C~OM commission pp. 1-2 
(Aug. 31,2002). 

19' 3651 SecondRbO, 7 41. 

47 C.F.R 5 2.106n.US311 (2002). 

See Section E, beg- at para. 68 rnfro for more details. 

192 

193 

See letter h m  Frederick R Wedand, Associate Adrmniskator, office of Specinnn Msnsgamnt, NTIA, 
dated March 24,2004, to Mr. Edmond J. Thomas, Chief, office of EnginecrinB and Technology, FCC. ("NTM 
Lefter '3). 
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