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explmabon of the planet Mars.'95 The letter states that WARC 1992 resulted in allocations of these bands 
for space-to-Earth links in the 37.0-37.5 GHz band and for Eath-m-space links in tbc 40.04.5 GHz band 
as well as 37-38 GHz for use by space research systems to be implemented in support of Very Long 
Baseline Interferometry (VLBl) by satellite.1" Thc letter further states that when operating marmed 
spacecraft over distances as far removed h m  Earth as Mars, it might bc ncccssq to combine the 
received signals simultaneously from more than one receiving site, e.g. Goldstone, CA, and Socorn, NM, 
in order to acheve mission objccti~cs.'~~ For thosc rcBsoILs, NTIA proposes that five sites be protected in 
addition to Goldstone, California and Green Bank, Wwt Virginia, even though those five sites are not yet 
opera t i d  in these bands.'* The additional sites that NTIA proposes to protect are located at Guam; 
Mcrritt Island, Florida, Wallops Island, Vir- and White Sands and Socono, New Mexico.199 NTIA 
also indicates that it would accept -130 dBWlm* in my 1 MHz band as the intcrfcrmce protection criteria 
ftom non-Federal government terrestrial users in the 37-38 GHz to its earth stations at Goldstone, Socorro, 
Green Bank, Guam, Merritt Island, and Wallops Island, and White Sands.'OD However, the Commission 
can not deternine h m  NTIA's letter where this criteria is applxd, but we assume NTIA meant at thc 
boundary (for exmple, a circle with a 30 km radius or at the edges of a rectsngular area) and not at the 
actual coordinate. 

64. The Commission has also received information in the ""7A Letter'' indicating that tk 
Federal government has future requirements for protection of fourteen military sites within a 30 bn radius 
of each site (except for China J d e  which is a rectnngular area), and that it may have additional locations 
in the future.m' None of these fornteen sites are built or operational, and protecting sites that a not yct 
operational would be a significant change from the traditional fht-in-time policy that we are admting in 
these co-primary bands. We propae that these sites are for information only and that they do not require 
OUT licensees to protect them until they become operational. The proposal sites are located at: China 
Lake, CA (actuaUy a rectangular area); San Dicgo, CA; Nanalruli, Fishas Island, Ny, SL Croix. VI, 
Ft. Jmm, CA; Ft. Carson. CO; Ft. Hood, Tx, Ft. Bliss, Tx; Yuma Roving Grounds, a Ft. H u a c h q  
Az; White Sands Missile Range, NM, Moody Air Force Base, GA; and Hwlburt Air Force Base, FL." 
We discuss these NASA and militmy sites and concans further below. 

65. Due to the evolution of the 37/42 GHz bands, we are not certain that tbe indusey and public 
desire to have the same 50 megaberk channel plan as the Commission adopted for the 39 GHz band and 
propod for the 37 GHz band, and as we propose herein for the 42 GHz baud as well. Nor a wc 
confident that the indusby wishes to retain the location of the unpaired channels near tbe uppcr portion of 
the 37.0-38.6 GHz band. It is also possible that potential IicQlSees would prefa that we unpose no 
p i f i c  channel plan. Accordingly, we believe we should re-examine this matter and sack a d d i t i d  
commcnt on the most appropriate band plan for these kquency bands. 

~~ 

195 *,NTIA Lctrer" p. I 

Id. pp 1-2. 

Id. 

19' Id. p. 2 and Enclosure 1. The Commission believes that Goldstone is not yet operational in this band, however, 
the commission stated that it would seek prokction of ibis facility in its "3651 Second Rb.0." See 9 62, supra 

199 Id. 

loo Id. 

201 Id. p. 2 md Ed- 2 

Id. Enclosure 2. 
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66. Givm the parameters of the 37/42 GHz bands, we could adopt a channel plan that closcly 
parallels the 39 GHz band if we adopt geographic licensing.'m Howmr, it may be easier m more 
beneficial to manufacture quipment if the paired channels are Contiguous instead of bcing m t c d  by 
unpaired channels. We also note that the record on this issue is now more than six years old. Thus, w 
seek comment on whether to place the unpaired channels at the lower end of the band, 37.0-37.2 G& and 
thus place paired channels fiom 37.2 GHz umtiguously through 40.0 G H Z , ~  instead of placing thc 
unpaired channels between the two paired bands at 38.4-38.6 GHz as origdly proposed. This proposal 
would co-locate the unpaired channels in the 37-38 GHz range with thc Federal Govanment's SRS, which 
may facilitate system planning because it may be easier to share and coordinate one-way spectrum with thc 
Federal Govemmmt SRS than hvu-way s p e c l n ~ ~ ~ ~  where users must coordinate both hqucncies. This 
plan would leave the 500 rnegaherk of spectrum hnn 42.0 GHz to 42.5 GHz available for five 50 
megahertz pired channel separated by 250 megahalz. 

67. Another possibility is to parr so= of thc channels in the 37.0-38.6 GHz portion with some of 
the channels in the 42.0-42.5 GHz portion. However, this plan may not bc desirable because it is difficult 
to manufacture radios with such a large difference in fiequencies and it thus would create other burdens 
such 8s requiring two separate radios and two diffemt antanas due to the largc spacing (about 5000 
megaher&) between the fkquency bands. We also could allocate channel sizcs of 30 or 40 rnegahcr~ or 
even smaller. Perhap smaller channels might allow for smaller businesses and private entities to 
effectively compete for spectrum needed for more limited applications without needing to obtain a larger 
amount of spectrum that would q u i r e  substantial outlays of initial investmentm At the samc time, 
entities wtfi larger demands would be able to bid on the smatler contiguous chennels if thy  80 desire and 
aggregate the smaller spchum channels into larger ones. 

68. Not having a spccific channel plan may allow licensees more flexibility regarding the UEC of 
the the services they would provide, and the technologies they would we,= but we are 
concaned that the lack of an established channel plan might also detrr the development and manufacture 
of equipment for the 37/42 GHz bands because of the various market unoataintics and the lack of 
economies of scale. Therefore, we seek comment on whether we should c h e h  the 37/42 GHz bands, 
and, if so, what c h e l  fiamework and bandwidm would be appropriate. We seck unnment on whether 
the benefits of allowing licmsces to adopt any charnel h e w o r k  they choose outweighs the potential 
drawback. We also s&k comment on whetfaer, if we adopt a chermel plan, we should pamit 
disaggregation only by pared channels. As other sections of this "PRIM, WC ask that commcntcrs 
indicate whether diffemnt  requirement^ should apply if we adopt a 70/80/90 GHz-style a w c h .  

F. Coordlnation among Terrestrial Stations La the Fked Servlce La the 37.0-40.0 GHz 
and 42.0-42.5 CHz Bands 

69. In the First NPRM and Order, the Commission proposed to require 37.0-38.6 GHz and 39 
GHz licensees to follow the frequency coordination process set out in Section 101.103(d) of our rU1es~O7 
and proposed to establish a maximum power flux density ("PFLY) or field strength limit at licenses' 

203 See R e p H  and Order andSecond NPRM, 12 FCC Rcd at 18,616-17 m27-28. 

'"SeeAppcndixB.PtoposedRdes, 8 101.147,Option 1. 

205 See 41 U.S.C. 8 309(j)(4m). 

Declining to propose a channel plan would result UI two large contiguous bl& of spectrum, one of 1600 
megahem from 37.0-38.6 GHz and one of 500 mg.hertz from 42.042.5 GHz. 

'07 47 C.F.R. 5 l01.103(d). 
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geographic In response, the National Spectrum Management Association ( “ ‘ N S W )  
explained that it had not completed an interference study conceming maximum field sbmgh and PFD 
limits?09 In the Repon and Order mid Second N P M ,  the Commission adopted interim keqwncy 
coordination procedures in order to facilitate coordination between 39 GHz band lic- licensed in 
adjoining areas, but declined to establish final rules concaning maximum field strength or PFD limits 
pending the results of the NSMA stmiy?” Specifically, the Colrrrnssion decided to continue to use the 
frequency coordination proccdms in Section 101.103(d) with thc following modiliutions: (1) 
neighboring co-channel and adjacent channel licensees must coordinate only within 16 kilometers of an 
adjacent service ~ l t a  boundary, and (2) liccnsccs that receive coordination notifications must respond 
within ten days as opposed to the n-1 thyty 

70. Later, the Commission issued new coordination requirements for the 24 GHz Savice, which 
are similar to the coorh t ion  reqUirrments for the 39 GHz bad.”’ The Commission eliminated the 
specific distance coordination requirement for the 24 GHz band, and instead q u i d  ststions that have 
optical line of sigh?” into an adjacent area to contact the relevant licensee & mutually agreeabk 
coordination of facilities.”‘ III addition, the Commission cotnplctcd two bilateral agrecme.nts on 
coordinating the 24 GHz, 28 GHz (LMDS), and 39 GHz fraluency bands with Canada (“the Canadian 
Agreements ). In these two agreements, the factor used to delamine whether coordi~tion is requid is 
predominantly by a PFD at the border between tbc two counhies. Thc PFDS accepted in thcec apemen& 
were -1 14 dBW/m2 in any 1 megahntz band for bath 24 GHz and 28 G& and -125 dBW/m in aay 1 
megahertz band for 39 GHz. 

,, 215 

71. We now tentatively conclude that instcad of specifying a fixed dirapnce and havrng two 
~uircments for coordination (the 16 kilometer distance and thc PFD l m l  in thc Caaadhn Apemcnts). a 
general coordination requkmnt util- the PFD value set out in the Canadinn for 39 GHz 
of -125 dBW/m* in any 1 mcphcrtz band would be more appropriotc for the 39 GHz and 37/42 GHz 
bands. We p~opose to require 39 GHz and 37/42 GHz band licenaeea to coordinate when their facilitiea 

* Firs1 NPRh4 and Order, 1 1 FCC Rcd at 4,98687 7 1 17. 

NSMA commcntp at 1-8.  he NSMA is I priv.0~ orpubtion that ~csds c f f m  to develop md the 
frequmcy coordinati~a procemneS uscd by tk point-to-pomt mimvmw indwtry. 

’lo Repon and Order and Second N P M ,  12 FCC Rcd at 18,633-34 fl68-69. That study has not bem compkted. 

’I’ Id. at 18,634 7 69. 

See 24 GHz Repon and Order, 15 FCC Rcd at 16987 129 (citing 47 C.F.R. 0 101.509). 212 

ng nntcnna to lnotha site * I 3  optical line of sight is a visual path (m IUI- straight h e )  h m  tk 1 
or antcnna. la effea buildings, curvntum of the earth, or muntaina would block the path. Beeausc h p r c i e s  in 
these ranges travel vcry short distmccs, we have choscn to use optical line of sight, which dilTm slightly 6um radio 
h e  of sight in that optical line of sight docs not take into wnsidastion the rehction of d o  mvea in the 
amsphere, which would have on effect if thew si@ traveled longex distances. Optial line of si@ can be 
calculated usmg the fonnula d=3.574, w h m  d is the distance between tk OIWUM snd tk horizon in kilomctm 
and h is the antenna height in mcters. The formula for radio or effective Lim of sight is d=3.57&h), where K4/3 
and IS the rdjutment for rehction The maximum optid distance between two antenarc whcre h& k the h’ammit 
antenan height and hrx IS the receive antem height is d=3.09(4tr +Jhn), 

214 See 47 C.F.R. 5 101.509. 

’I5 Thcse two agrcewnts can be found at: h t t p : l l w w w . f c c . g o v / ~ / ~ ~ I ~ - n o ~ - ~ . h ~  in PDF 
format under ‘%broadband wireless systems” for 24 GHz and 39 GHz and uudcr “LMDS” for 28 OW. Licensees in 
k bands are required to comply with the agreements. 

.... 
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(antennas) have optical line-of-sight into another licensee’s geographic area?16 This line of site should 
take into consideration all the possible relevant heights of the other licmsee’s antennn(s). The rule would 
also protect the operations of 39 GHz incumbent IicenJeeS’ rectangular service areas within the same 
auctioned EA.’” This proposal allows for blockage due to mountains or other terrain. If the licensee’s 
system (antenna) has optical line of sight but the PFD generated at the boundary of another licensee’s 
g e o p p h c  arca (or, if in the same geographic area due to an incumbent) at the other licensa’s facility is 
below the level of -125 dBW/mz in any 1 megahertz band, coordination would not bc neccsssry. Further, 
we propose to require such coordination for co-channel 39 GHz 1icaLSces and 37/42 GHz licensecs in 
adjacent geographic areas or in the same geographic areas in the case of aggregation, disaggregation or 
partitioning?” Under our proposal, adjacent and co-channel coordination would have to be completed 
successfully before operation can commence. 

72. In the went that no 39 GHz or 37/42 GHz licensee exists in an adjacent PM a has not yet 
deployed stations in an adjacent area (or in the same geographic ma in the case of partitioning), w 
propose that the first-mover licmsee be allowed to conshct and operate facilities without coordination. 
Both the first-mom and the m d - m o v e r  liccnsccs eventually would have to coordinate their stations 
before the second mover’s stations are deployed, in order to achieve mutual ~ccollllllodation of tbc 
licmsees’ rights and to ensure coopaative and effective use of the spdrum in each area. If exieting 
facilities are operating above -125 dBw/ m’ in any 1 megahcrk ~ c n l ,  we pmpose that its owner-liceasee 
be requnzd to lower its facilities to accommodate the licensee in the adjacent area unless tbc two licensees 
otherwise reach an agreement. We believe that such a coordtnation procedure would be superior to the 
specific, ldblometer fixed distance interim procedure adopted for the 39 GHz band, because it provides 
flexibility and can be adopted for any frequency range, environmmt or terrain conditions where the 
principal mode of interfmnce is lined-sight or ncar-line*f-sight propagation. This mahod could allow 
licensees the flexibility of detmnhing their OM coordinetion parametas between ucas whik not limiting 
induslry groups such as NSMA from proposing a uniform set of stsndards. We also request comment on 
whether a FFD or field HnmpuI limit at a licensee’s geograph~c area boundaries or facilities, when in the 
same geographc ana, would facilitate the growth and development of the 37/42 GHz bands as well as the 
39 GHz band. 

73. In addition, we propose that 37/42 GHz lice-nsees follow the technical criteria set out in the 
ap-t reached with Canada for 39 GHz until such time as the United States can establish a fonnrl or 
donnal agreement with Canada on coordinating the 37/42 GHz bands. We also propose that 39 GHz and 
37/42 GHz licensees follow the same technical criteria along the border with Mexico until a formal or 
informal agreement can be reached with Mexico. Licensees are required to comply with whatever formal 
agreements are reached with Canada and Mexico. 

74. Because we propose to allow flexible bandwidths in the 37/42 GHz bands, one licensee may 
have a bandwidth of, e.g., 25 megahertz while another may ugc 150 megaherk. The calculation for 
h s s i o n  limitations needs to be adjusted accordingly, because there may not be a standard “authorized 
bandwidth We have proposed under Section 101.109 of the rules to set the maximum 
bandwidth at 50 megaherk for 37/42 GHz, consistent with 39 GHz, inWpective of the actual bandwidth 
d. This proposal means that licensees would limit the emissions at the channels’ edges using a value of 

* I 6  Hac, the geographic service areas are cortzprkd of EAs or other defined geographical m. 

39 GHz incumbents have selfde- nctnagular areas that will represent the boundary of the incumbent. 

At a minimum, stations whose rad10 horizon overlaps adjacent arcas should contact the relevant licensees 118 

regarding coordination of facilities. 

2 ’ 9 ~ e e 4 7 ~ . ~ . ~ .  5 101.111. 
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50 megahertz for B in the equations under Secbon 101.1 11 even if they were to use channels larger or 
smaller than 50 megahertz. We seek comment on how to adjust the emission limitations in Section 
101.1 11 of our rules, if at all. We seek comment on these proposals. 

G. Coordination among Flxed Service Terrcstrid Statlolls and Fixed-Satellite Service 
Satellite Earth StaUons is the 37540.0 and 42.0-42.5 GHZ Bands 

75. In the Memorundurn Opinion and Order adopted in the 39 GHz proceeding, the Commission 
maintained the possibility for satellite operators to gain access to the 39.540.0 GHz b a d r n  While 
rejecting TRW’s request to reallocate the 39.540.0 GHz band exclusively for satellite services, the 
Commission nonetheless recognized that the existing allocation includes satellite services rn the band and 
stated that entities with terrestrial wireless licenses would not be canstrained h m  deploying satellite earth 
stations in the band?2’ The Commission determined that satellite operators would be ffee to provide 
service either through a terreshial wireless geographic area license won at auction pursuant to Part 101 of 
the Commission’s rules or through a post-auction arrangement reached with the winning bidder of a 
terrestrial license. The Commission clanfied that a provider of satellite services in the 39.540.0 GHz 
band also would be required to obtain a license pursuant to Part 25, which govans satellite 
 communication^."^ In the Further Notice o f f i o p e d  Rulemahing to establish the “soft segmentation” 
approach in the 37.5-40.0 GHz and 42.0-42.5 GHz band, the Commission proposed to apply the sam 
coordination requirements to ParI 101 FSS earth stations licenses that apply to the fmed wireless service in 
the 39 GHz band.w The coordination requirements m spdcifid in Section lOl.l03(i)(l). Spcifically, 
the Commission sought commcnt on how it should apply its Part 101 Rules governing certain portioPrs of 
the 36.0-51.4 GHz band to future operations of FSS earth statim where Part 101 EA l i a n s m  have 
blanket authority to c o n s a t  and operate FS stations in a specified EA?24 Furthmmm, incumbent Part 
101 licensees have s~mi lar  rights m their licmsed nreas, which are generally rcctanwlar in shape and m 
defined based on the indwidual service requirements of the liceasce. The Commission has stated that 
satellite earth station licensees “may eventually be aiTordcd oppommities to the SpCctMn designated 
for wireless services, consistent with the U.S. Table of Fresueacy Allocations,” and the Wireless Burrau 
has addressed precisely how the Part 101 Rules would be applied to a satellite earth station licensee that 
obtains a Part 101 license.” We now seek further conrment on the appropriate method to wordinate 

See Ammdmmt of the Counnission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bawls, ET 
Docket No. 95-1 83, and lmpl-tation of Section 3%) of the C o d c a t i o n s  Act - Con&tive Bidding, 
37.G38.6 GHz aod 38.6-40.0 GHz Banflu. PP Docket No. 93-253, Memorandum Opinion and Order, 14 FCC Rcd 
12,428 ut 12,453-12,454 n 4 7 4 9  (1999) (39 GHzMOdtO). 

Id. 221 

u2 36-51 GHz Reconridemtion Order, 15 FCC Rcd at 1770 n.29. 

2uAuocation d Designation of Spectrum for Fixed-Satellite Senices in the 37.5-38.5 GHq 40.541.5 GHz ad 

(‘;lllocation Fvrrher Notice’?. 

n41d. 47 C.F.R 8 101.147; see also 47 C.F.R 8 101.149 (explaining terms and conditions of FA licenses). 

=* See 3651 GHz Reeonrideration Order, 15 FCC Rcd at 1,769 fl6-8; c j  TRW Inc., Re+ for Waiver ofthe 
Commission’s Rules to Provide Fixed Satsllite Service in the 39 GHz Band. Memorandum Opinion and order, 16 
FCC Rcd 5,198, 5,202 7 11 (WTB 2001) (“amplifyIing] what is permitted uudcr thc Conmimion’s Part 101 
Rules”). The Comrmssion clarified that dl operations d e r  a 39 GHz EA license, includiag fitwe operations of 
any FSS carIb stations, must comply with the Part 101 rules governing the operation of the 39 GHz bsnd With 
regard to coordination, thc same criteria a8 apphed to ternstrial stations would be applied to earth statiom. For 
example, adjacent EA licensees and incumbents must coordinate only their statim wthin 16 kilometers of the 
boundary of thci  areas, regardless of whether an earth station may require greater considmation. Likewise, an EA 

(con hued....) 
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satellite earth stations that receive signals from satellites translnitbng in the 37.540.0 GHz band wth 
ternstrial fixed stations. 

earth station applicant may obtain authority to operate w i b  
the 39 GHz band by securing a Part 1Oi  EA license through competitive bidding or through partitioning in 
an area in whch it wants to operate its earth station.p6 An FSS earth station operator also can apply for a 
Part 25 license, provided that the earth station applicant has secured an agreement with all affected Part 
101 licensees prior to filing an application. To address :r tcrfercncc concerns, the Commission proposed to 
apply to earth stations the same coordihation rules that a, iy to tcr::strial stations oprating under Part 101 
of our r~lcs.2~' Under this proposal, and according to the FS rules explained above, a Part 101 esrth station 
liccsee would be required to cooldinate all e& stations located within 16 km of the boundary of its Part 
10 i d  area. An earth station would not receive interf~ce'pmtcction from otha Part 101 EA 
licensed stations that are further than 16 kin from ib EA boundary. Likewise, a tcmstrial ked  statim 
Part 101 licensee in another EA would be required to coordinate all of its proposed stations within 16 km 
of the boundary of its licensed area with all FSS earth stations within 16 kin of the boundaries of adjacen. 
areas. In the case of an FSS earth station operating in an EA unda agreement with the Part 101 E:- 
licensee of that area, the affected partics would address the resolution of any interference ktween the carth 
stanon and stations of the EA licensee or inmnbmt selfdefmed amas under the terms of their agreement 

77. As with temshal fixed coadinstiop, the sufficiency of the 16 km coordination distance 
remains debatable, and cumnt licensing licy in the 24 GHz Service favors replacing the coordination 
distance with a PFD coordination triggcr.FWe propose to apply the same coordihation trigger to Part 101 
earth station licensees in the 37.540.0 GHz and 42.042.5 GHz bands as the trigger t h t  v .~ have pToposed 
for terrestrial stations in the fixed service in the same bands, b a d  upon the PFD lev ii the Canadian 
~ v t s  so that termtrial coordination pprametm are the same evcrywherc.ug ~n a t  m e r .  earth 
station licensees will not be conveyad greatcr rights than terrestrial stations and will not be able to cl-im 
interference h m  fixed termtrial stations at distances greater than the fixed tams&ia 1 stations %..an. 
Specifically, Part 101 earth station licensees arc Fequvtd to coordinaoc with existing tarcetrial stations 
when there is optical line of sight between the earth station and an existing hwf r ia l  station in the SBM or 
adjacent geogtaphc area, and ternstrial slations in the fixed Senrice arc required to coordinate with a Pat 
101 earth station licensee when a terrestrial station exceeds the threshold PKD level of -125 dBW/m2 in 
any 1 megahertz band at the boundary of the Part 101 earth station liccnsce's geographic area. Here, we 
seek comment on whether to apply eitha the 16 km diSeancc or the PFD standard to earth slations in the 
37.540.0 GHz and 42.042.5 GHz bands for the geographic area licensing We also seek 

76. Under the cumnt rules, an 

(...continued from previous page) 
licema. (or a pmty it has reached agrccmnt with) is not entitled to proadon (viss-via the incumbent licercec's 
operations) for earth stat im deployed m areas mide the rectangulpr boundaries of i u h  liccllae arm. evco if 
that license area is completely or p d y  located insidc the l i c d  W. The commL*on e x p l o d  that &is 
requirement may necessitate locating carth stations away h m  the EA or incumbent boundaria. Furtkmme, an EA 
lic-, wbcthcr providing tmeshial or FSS earth statim operations, must demonstrate 8ubaPmti.l service at the 
tim of its license rencwal. Once the Commission collsidcrs and adopts techuicnl standrrds for temmial cmd FSS to 
share this spectrum, an EA liccnsa. may satisfy this and any other Pm 101 build-out requirements through the 
operation of satellite earth stations. I d 7 12. 

zz6 As noted above, the sakllite operator also must obtain authorization pursuant to Part 25. Seesupru text 
accompanying note 222. 

"'See AIlocotwn Further Nofice, 16 FCC Rcd at 12,262 at 49 

See 47 C.F.R. 4 1C7.509(c) 

See note 215, supm, and accompsnying text. 
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comment on standards that would be approPriate if we adopt a 70/80/90 GHz-style hmework or other 
approach for 37/42 GHz. 

E. Fired Satellite Emth Station Operators That Obtain Part 101 Licenses or 

78. Generally, we regulate satellite earth stations under Pari 25 of our N~CS. In this regard, we 
note that we must take further actlon under Part 25 of our d e s  before FSS earth stations cao opcrak and 
receive signals in the 37.540.0 GHz and 42.042.5 GHz bands. Tlis section con- FSS entities that 
seek to obtain terreslrial licenses in the 37/42 GHz band in accordance with the Commission’s Part 101 
rules. 

Agreements L. tbe 37/42 GHe Band. 

79. We note that FSS licemess m y  construct earth stations with technical chrackn ’stics that vary 
significantly h m  fhose of Part 101 ternstrid licensees. Satellite earth stations may obtain ceroain 
fkqucncy rights within an operational area eitha by competitive biddmg for a gcopph~c area l imsc  
(and become a pnrt 101 licensee), or by obtaining an agreement with an existing geographic area 
Ii~mscc.2~’ Bccausc we h v e  k i p t e d  the spccQum below 40.0 GHz for wirelean savicas, wc 
concluded that some typc of restriction should be plsced upon thc type of earth station tht will recek 
protection h m  interference in the 37.54 .0  GHz and the Commission further cooclu&d that FSS 
earth statioos in this portion of the speceum should be limited to “ g a r n y s . ’ ~ 3  

80. At present, the US. does not have any fixed satellite service allocation in the 42.0-42.5 GHr 
band. The Iutmational Table of Allocations does have an FSS allocation in this t m d Z u  L i m  E tk 
42.042.5 GHz band should be aware that satellites may be allocated to the 42.042.5 GHz bmd m the 
future and frather wordination procedures would need to be developed at that time.u’ 

81. We propose that all 37/42 GHz FSS earth stations that obtain a Part 101 geographic area 
license through competrtive bidding or other license option must comply with the same cmrdination and 
buildout criteria as tcrreshial licensees and with the Part 101 rules govcming the operation of the 37/42 
GHz band.u6 With regard to the buildout requirements, a Part 101 l i m ,  whether providing tcmshial 
or FSS earth station Operptions in its EA, would drmohstrate substantial service at thc time of its licensc 

A licmsee may satisfy Part 101 buildout rqUirrments through the Operation of satellite earth 
stations. FSS earth station licensees that only obtain 8 Part 25 license and operate through an agreement 

(...continued hornprevious page) 
See supra n66-69. 230 

”’ Thus we may have a Part 25 earth ststion licensee who also holds a Pad 101 license aa compared to a Part 25 
hcensee who sesurw agreement witb a Part 101 licensee. 

1)2 See 3CSI GHz Second R&O at 32. 

233 Id. at 7 33 and new rule 25.202 note 16 ( “Uuse ofthis band by the lixed-satellite service is limited to ‘gateway’ 
earth station operations, provlded the licensee under this Part obtains a license under Part 101 of thir Chapter or an 
agreement h m  a Part 101 licmsa for tbe arm in which M earth ststion is to be located. Satellite earth station 
facilities in this bad may not be ubiquitously deployed and may not be used to serve individual wusumus’’). 

2YSee47C.F.R. §2.106,pp.76-77. 

See 3bS1 GHz Second R%O at 7 67. 

Earth stations must also comply wtb 47 C.F.R. Part 25. 

235 

236 

23’ See 39 GHz R%O, 12 FCC Rcd at 18,623-26 m41-50. 
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with an existing FS Part 101 licenseez3' would only be subject to the construction requirrments of Part 25. 

82. While we believe that these proposals are appropriate in the context of geographic a m  
licensing, for the 37/42 GHz bands diffamt rule might be required if we adopt a link-by-link site 
registration process ulth nationwide licenses. We seek comment on these proposals and suggestions for 
o tha  rules that might be appropriate depending upon circumstances. 

I. Sharing 6 Coordlnation Between Non-Federal Government and Federal 
Government Services at 37.0-38.6 GHz and 39.540.0 GHz 

83. The Commission has been negotiating with the National Telecommunications and Information 
Administration ("NTIA") on sharing and coordination between the nowFederal governmnt and Federal 
govemmmt stations in this band. These negotiations were @ly premised on the assumption that we 
would apply the same kind of rcgulatary 6amework to the 37/42 GHz bands as we have applied to the 39 
GHz bmd, i.e., geographic area licensing. Howcvcr, independent of the licensing approach that the 
Commission chooses for these bands, the tmsic coordination procedures with NTIA will be the same 
because they are based on a site-by-site method. Comparnble procedures could be applied if we adopt a 
70/80/90 GHz model with a nahon-wide licmse and individual re~strption of sites, though under that 
approach our proposals might need to be modified to take into account the differing rolea to be played by 
third-party non-Federal government database managm and how they would exchangc data with NTW. 

84. The following are the procedures that we propose for implementing the necessary d e s  and 
process. Sharing baween non-Federal govanment and Federal govemmmt users in the 37.0-38.6 GHz 
and 39.540.0 GHz bands would follow a "first-in-time" principle for co-primary amrices. This means that 
stations of a co-primary service would not be allowed to cause harmful interference to statim of other co- 
primary services to which frequencies arc already assigned and properly authorized. Existing stations 
would be entitled to claim protection from harmful interference from 0th~ co-primary stations assigned at 
a later date. Last-filed stations would haw the burden of relieving the hannful interfaence. 

85. Consistent with Section lV(6) of the Mcmomndum of Undmbndmg ('MOW') between the 
Commission and NTIA, dated January 31.2003, the Commission and NTIA would maintain current lists 
of their authorized frequency assignments on the Universal Licensing System ("ULS') and the F c d d  
g0v-t Master Frequency File ("GMF"), respectively, in the 37.0-38.6 GHz band, including site- 
based facilities, and exchange such information as m a t e  to coordinate specbum 'Ihc mtc- 
based coordination procedures proposed here involve the Interdcpartment W o  Advimy Cormnitta 
("IRAC"') and contacts between OUT liccnsrrs and Federal government agencies through the Commission, 
which represents the non-Federal government facilities, and the NTIA, which reprrsents the Federal 
government agencies. Problems would be ref& by the Commisgion back to its licemeedapplicants and 
by the NTIA to Federal government agencies for resolution. consistent with the FCChKZ4 MOU, 
Sections IV (3) & (4), cooperation, timely resolution, and notice by the Commission and the NTIA would 
govem final action. 

86. We propose that non-Federal government operataidlicensees in the 37.0-38.6 GHz fkqmcy 
band be responsible for maintaming databases of their fixed stations, hcludmg sufficknt data for other 
llmsees, coordinators, and the Federal govmunent to make a delermination of potential interference. 
This dormation would also be useful for coordination with adjacent area opaators and for formulating 

23' For example, an FS Licensee could partition an area or disaggregate spectlum to a satellite earth station licensee 
or just complete a coordination agreement with the earth station. 

u9 Memonmdum of Understanding between the Federal C o d c a t i o n s  Commission and the National 
Telecommunications and lnfomhon Adminimation (Ian. 31,2003XFC07477A MOU"). 
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sham$ agreements. Non-Federal government licensees would have the ophon of main- their own 

entities (collectively "database manager") to maiatpin their database of facilities. The database manag= 
would be responsible to the licensce and would share the technical data with the Commission and other 
database managers as ntcded for proper coodimtion, and retain records of the coordination agreements 
with ohm parties. All coordination alprements would remsl~l in force in the event the licensee transfers 
a license, partitions its service area, 01 disaggregates its spectrum, until new agreements m reached. 

87. We also propose that, upon request, the non-Feded government operators/liccnscs be 
required to makc available all necessary technical datnbase information to the Commission in a timely and 
convenient manner sufficient for resolving interference complaints with NTIA in the event of disputes. h 
addition to maintaining their own dataks ,  the non-Fcdaal government licensees would be required to 
register their technical data electronicnlly into the ULS for each station in their authorized service anap in 
order to make available accmte information on the use of the facilities and also to implement the "first-in- 
time" principle for coordination with Federal govemment facilities. This data should include: 1) the date 
of the initial operating capability ( " I W )  of each station, 2) specific information identifyins the station 
locations, 3) technical operating capabilities of the stations, includmg all of the power and antcam 
charactcristics specified in Section 101.103(d)(2)(ii) of our rules, and 4) whether the station has optical 
line-of-site to another facility with which it is bemg cmrdmted, if known at the time. This site-based 
information would be entered into the d of the area license in the ULS database by electmnically 
registering notifications to the initial Conrmission F m  601 using Schedule I, but not more than twelve 
(12) months before operations are schedulcd to begin. 

88. Further, we propose that the regular fee schedule for microwave Services would apply to all 
requests, applications and licenses, except as noted below. Licensees w d d  be required to follow existing 
practices and preoedmts re-g fees associated with initial licenses, and to file notifications in the ULS 
to supply the technical information needed to coordinate each station with Federal government facilities. 
The Commission would require no additional f i h g  or regulatory fees for the registering of notifications of 
additional technical information, if the techkal information entered into thc ULS is only needed for 
coordination with Federal government facilities. Whcn revisions to ULS arc denloped f a  adding the 
capability to handle liceneees in the 37.0-38.6 GHz band, the capability to collect this addit id site-brsed 
dormation for nohfications would be added to the capability to handle "initial" auction winners as 
licensees. 

databases for their facilities or of selecting third-party database moqaecrs, fkqumcy coordinators , or other 

89. For geographic area licensees, notification and response for site-by-site coordination for these 
stations would require variations in the g a d  Coordmation proccduns 88 given in Section 10 1.103 of O I p  
rules, which otherwise generally applies. We propose that geographic area licensees select site bpmxies 
within their assigned blocks of spectrum and initiate the coordination process by notifying the other partics 
with whom they must coordmete. Rescntly the Federal government docs not have any authorized and 
operating stations in the 37.0-38.6 GHz band, but does want to be able to operate fuhac stations if a need 
arises. Bccause NTIA has agreed to encourage federal agencies to satisfy their fixed and mobile 

through cormnercial services, or by using the 36.0-37.0 GHz and 42.543.5 GHz ban&:@ we 
do not anticipate that the Fedad government will add many stations in the 37.0-38.6 GHz band. 
Registrations of licensee sites on Schedule I of Form 601 must include, in addition to the relevant technical 
details 85 shown in Section 101.103(d)(2)(ii), the license's determination of whetlkr pogaible optical line- 
of-site exists to relevant (fuhrre) Federal govanment facilities.241 If it determines that o p t d  linedfaite 
does not emst, the applicant should explain the determination. The Commission would note the activation 

36-51 GHz Order, 13 FCC Rcd 24,649 7 42. 

"' The Ilcensee must make this optical Liac-of-site calculation wth only the partial information available in 
Appendix E. 
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date of the station, but would not make a dctumination that any of the infomation is cOmct or accqmbk 
for filing. Coordination involving existmg and fuhue Federal govcmmcnt facilities would require 
licensees and applicants to cnsm that their data is accurately reflected in the ULS. 

90. New Federal government stations in the 37.0-38.6 GHz band should be coordinated consistent 
with these procedures. We anticipate that the Federal govcmmcnt will maintain its own database of 
facilities and coordinate through the Commission. The Commission will rely on the data in ULS suppiied 
by OUT liccnsees/applicants to conduct coordination, but may also necd to contact the license+) for 
specific information concernin? pmtecbon from the Federal govcmmcnt facilities. Ftdcral government 
,:.:eraton with facilities in thc 37.0-38.6 GHz band should cwpaate in the coordihation process by 
responding to non-Federal government coordirution notifications h m  the Commission. Fcderal 
government operators with new stations to coordinate cm identify and dkctly accc58 the techcal 
infomation of the non-Fedd gwemmmt licensees though the ULS. Examuun . ' gthedamintheULS 
before fonnally coordinating with the Commission m the appropriate 6quency band and gcoppv~r  
service area may speed up the hpcncy  selection proccss. Federal government operatas with new 
stations should notify the Commission h u g h  the IRAC process with sufficient technical detail to 
determine wheher potential interference is possible with facilities of our licmseedapplicmts. 

9 1. Again, we eqhasize that these proposals wm negotiated on the assumption that we would be 
applying a 39 GHz-style geographic area licensing approach to the 37/42 GHz bands. We seek comment 
on these proposals, and in particular we seek commmt on modifications that would be required if we 
decide to apply a 70/80/90 GHz-style link-by-link registration approach. 

1. Non-Federal Government Operatlorn Coordinating with Exlsting Federal Government 
Operatlorn 

92. We propose that non-Fcdcral pvrrnmcnt tarcslrial l~pcrs in the band 37.0-38.6 GHZ, and also 

coordinate only with existing and Operational Federal governnvnt SRS (downlink space r e m h  antennas 
in the 37-38 GHz band) at Goldstone, Califomicl, and Green Bank, West Virginia, by contacting the 
Federal Points of Contact for Frequency Coordination identified in Appendix C for these two facilities and 
obtain letters of approval for their opwtions as is presently done for Greenbank mder 1.92qaxl) of our 
~ I C S . ~  We also propose that the coordination triggas far nm-Feded government tarcstrial statim be 
whether they are to be located within 80 lan of the coordinates for Goldstone, Californiam, or within the 
rectmr !a area given for Green Banlr, West Virginia. We propose that the interference protection 
cnterio;. ior these earth station facilities is -130 dBW/m2 in any 1 MHz band at the relevant 
Non-Federal governmmt terrestrial usen III the band 37.0-38.6 G& and also operators who wish to 
protect an FSS (downlink) earth station in the band 37.5-38.6 GHz, arc also required to coordinate with the 
existing termtrial Federal government frcilities in 37.0-38.6 GHz (no stations presently exist) through the 
ULS and IRAC process. The 7 oposed coordination triggers for non-Federal government stations arc that 
the antenna must have optical he-of-sight to the F e d d  government tarestrial facilities, as discussed in 
paragraphs [71-72 and 77-77], supru, and that the PFD at the site excced a threshold of -125 dBWlm' in 
any 1 MHz band. Hannful interfatme is not anticipated if neither of these conditions exists. The 
Commission and NTIA would resolve interference problems refemd to them to their mutual satisfaction 
on a first-in-time sharing basis. We seek comment on this proposal. 

operators who wish to ~n FSS (downlink) earth Station in the band 37.5-38.6 GHz, be required to 

'" NlJA requests that within the band 37-38 GHz we protect a Goldstone rectangular area boded by thc 
coordinates bctween latitudes 34-21 N and 35-59 N md between longitudes 115-26 Wand 118-21 W (approx 200 
km by 280 km), a Socorro, Very Large Array, rectangular area bounded by thc coordinntes between lahhldes 32-30 
N and 35-30 N and between longitudes 106-00 W and l W 4 0  W (approx. 260 km by 350 km), three mckmg 

(continued.. ..) 
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2. Non-Federal Government Operations Coordlnatlng with Future Federal Government 
Operations 

93. Non-Federal government terrestrial users in the band 37.0-38.6 GHz, and also operators who 

coordinate with future Federal govcmmmt SRS (downlink spwc research antemas) operations and 
Federal government terrestrial facilities in the band 37.0-38.6 GHz at locations not identified at this time. 

withm optical line-of-sight of an authorized Federal government site (the site to be protected could k a 
cucle or a rectangle) and that the station haw a PFD at the site excetding a threshold of -130 dBW/m2 in 
any 1 MHz band for the SRS (downlink) earth statim operations and -125 dBWh* in any 1 M H Z  band for 
the temslrial facilities. Licensees must include calculations or other representations in their regiddon of 
each site and coordmation material that indicate whether the PFD and/or optical line-of-site conditions 
exist at a previously coordinated Fedc~al government facility. This inforination will be used by the 
Commission and NTIA through the IRAC process to coordinate the Stations. We do not expect harmful 
intede-rence to occur if neither of these conditions exists. We will expect the coordinating parks to 
resolve interference protection to their mutual satisfaction based on first-in-time sharing, or to negotiate 
written sharing agreements. We seek comment on this proposal. 

are required to protect an FSS (downlink) earth Station in the band 37.5-38.6 GHz, are r e q u i d  to 

We propose that the Coordination eiggerS f a  non-Fcdcral go-t SFatlOns be that the M~ellM r w t  be 

3. Federal Government Operations Coordinating with Future Non-Federal Government 
Operations 

94. We expect Federal govemmcnt SRS (downlink space research antcn~~)  users in the band 
37.0-38.0 GHz and Federal government terrestrial users m the 37.0-38.6 GHz band to coordinate with 
existing and fuhve non-Federal government operations. We propose that the coordinaton tnggas for 
Federal govemmcnt SRS stations (thcse are receive earth stations) be that the antenna have optical lhe-of- 
sight to M authorized nm-Federal government site and have a vulnerability threshold PFD at the SRS 
receiver site of -130 dBW/m2 in any 1 MHZ baud. The coonhating parties will be expected to rcsolvc 
interference protection to their mutual satisfaction b a d  on first-in-time shuing. The propxed 
coordination triggers for Federal government tcrresirial stations would be that the W t t m g  antmum 
have optical lme-of-sight to the site of an authorized non-Federal government facility and have a PFD at 

(...continued fmm previous page) 
stations Within a 30 km radius of 13-3655 N, 144-51-22 E (Guam); 28-21-28 N 8042-13 W (Meria Island); and 
37-5545- N 75-28-35 W (Wallops Island); and one tracking station within 80 km of 32-20-59 N 1063631 W 
(White Sands). See ‘“TM h e r ,  ” Enclosure 1. NTIA has also ~tifid thc Commission hat the military hrr 
identified foutteen (14) planned sites within a 30 Irm ndiw of each set of coodinam (cxccpt far China Lakc 
louted at: china LaLC, CA (actuPUy a rcctangul~ area); Sau Diego, CA; Nnrukuli, HI; Fishers Island, NY; St. 
Croix, VI; Ft. Irwin, CA; Ft. Carson, CO; Ft. Hood, Tx, Ft. Bliss. TX; Yuma Roving Gnwds, Az, Ft. Huachucr, 
Az; White S a d  Missile Range, NM; Moody Air Force Base, GA; and HurIburt Air Force Buc, FL.. See “NTIA 
Lener, ” Enclosure 2 NTM notes that the military may have rquimmmts for additional sites in tbe fuhur. 

”’ h the W 7 7 A  Lener, ” it now proposes that the pmteclion around Goldstone be a rectangular anr 200 km td l  by 
280 hn wide with tbe southwest comer resting on Los Angeles. In ppngrapb 41 of tbe “3651 GHz SecomiRdiO” 
the Commission indicated that it would aalr comments OIL methods to protect Goldstoae in this procadine and 
anmng the psibilities would be to adopt a foobmte to the Tabk Of Allaations modeled after Foolnote US3 1 1 
w k h  establishes an 80 hn radius -d Goldrtone for protection fmm stations openling in the fixed and mobile 
services in the 1350-1400 MHZ and 49504990 MHz bauds. 

. 

lener,” p.2. 
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the non-Federal government site exceeding a threshold of -125 dBW/m’ in any 1 MHz band. Thc 
Commission and NTIA would resolve interference problems referred to them to their mutual satisfaction 
based on first-in-time sharing. 

95. Existing geographc area licenses were auctioned in the 38.640 GHz band, and the 
Commission does not require these licensees to infm us of the locations of their facilities or maintain 
database information because these stations do not presently have to coordinate with NTIA. Therefore, 
ULS does not contain any technical parameters or the locations of these facilities. We propose that any 
possible hture Federal government operatmH5 that would be required to coordinate and protect non- 
Federal government temstnal stations or FSS (downlink) e& stations in thc 39.540 GHz band 
coordinate dircctly with the existing non-Federal government liccnsce in whose service area the Fedrral 
govemment carth station is to be locstcd, and with respect to other nearby scrvicc area licensees. All 
parties concerned should resolve the coordination problems on a first-in-timt sharing basis and obtain 
coordination agreements with prior licensed facility operatom. Specifically, if existing non-Federal 
govemmmt license& do not alrcady have facilities in or near an area whar thc Federal govcmment 
wshes to place an earth station, we propose that the non-Fedcral government licensee would be required to 
Bcconrmodate the Government’s request and allow the earth station to be built and pmkcted as mutually 
agreed. We seek comment on all these proposals. 

J. Competitive Bidding Procedura 

96. If we decide to adopt a geographic  arc^^ licensing scheme under which we would receive 
mutually exclusive applicabons for initial licenses in the 37/42 GHz band, we would be requid,  pursuant 
to section 3090) of the Communications Act, to resolve such applications by competitive bidding.” In 
this camedon, we note that the Commission has previously concluded that seaion 647 of thc 
Open-Market Reorganization for the Bcttament of International Telecmunications Act (“ORBlT Act”) 
does not bar the use of competitive bidding to award licenses to provide tematnal services merely because 
such terrestrial services operate on the snme fiqumcies as global or international satellite communications 

any licensee wihng  to use the subject h y c n c i e s  to operate an earth station would be required to obtain 
an authorktion purnwt to Part 25 of our rules in order to do so. Thus, if a 37/42 GHz band geographic 
area licensee decides to operate an earth station as part of an international or global FSS system, it would 
be required to do so under a license issued pursuant to the Part 25 pmcdwcs that apply to FSS. 
Accordingly, we request comment on a number of issues relative to the competitive bidding procedures we 
should use if we decide to conduct an auction of exclusive geographic area licenses in the 37/42 GHz 
band. 

services?7 Any licenses we might auction in the 37/42 GHz band would authorize tarcstna ‘1useOnly; 

’” See discussion in refcrcncc to NATO requirement of NTIA in thc 36-5 I GHz Second R&O a1 4249. 

47 U.S.C. 5 3096); see BBA Repon und Order, I5 FCC Rcd 22709. 

See, e.g., First RbO and Further Notice, 16 FCC Rcd at 4218 7 326; Amndmcnt of the Commission‘s Rules 
With Regard to the 3650-3700 MHz Government Transfer Band, ET Docket NO. 98-37; Thc 4.9 GHZ B d  
T m f m e d  h m  Federal Government Use, WT Docket No. 00-32, First Repon and M e r  und Second Notice of 

services by competitive bidding is not prohibited by the ORBIT Act); 24 GHz R e p H  and orda, IS FCC Red 
16934 (proposing rulcs to award licenses for tmeslm ’ 1 fmed service by competitive bidding in the 24 GHz band, 
whch is a b  allocated to satellite services); 39 GHz R&O, 12 FCC Rcd 18600, 39 GHZ Band Auction Closes, 
Public Notice, DA 00-1035, Rcport No. AUC-30-E (rel. May 10,2000) (sssieninp tcrrcstd fued smicc h e s  
by auction in the 39 GHz band, which is plso allocated to satellite services). See uko TRW Inc., Request for Waiva 
of the Commission’s Rules to Provide Fixed Satellite Service in thc 39 GHz Band, Memrandum Opinion und 
Order, DA 01-37]. File No. oooO137436 (rcl. March 12,2001). See uko ORBIT Acs Pub. L. No. 106180, 114 
Stat. 48 5 647 (codified at 47 U.S.C 5 7650. 

Proposed Rule Mukzng, IS FCC Rcd 20488 at 7 20 n64 (ZOOO) (stating that the assignment of lieeoses for tcmstnr ‘ 1  
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1. Incorporation by Reference of the P u t  1 Standardized Auction Rules 

97. We proposc to conduct any auction of inihal exclusive a m  liccnscs in h 37/42 GHz band in 
conformity with the general competitive biddmg rules set out in Part 1, Subpert Q, of our ~ k s ,  and 
substantially consistent with the biddmg pmcdwes that have been employed in previous auctions?* 
Specifically, we propose to employ the Part 1 rules govaning Competitive bidding design, d e s w t c d  
entities, a lication and payment pocedures, reporting requkmmts, collusion issues, and unjust 
e~uichmcn?~ Under this proposal, such rules would be subjat to any modifmtioas that the Commission 
may adopt in its Part 1 proceedmg?w We seek comment on whaha  any of our Part 1 rules or otha 
auction procadures are inappropriate or should be modified for an auction of licenses in this band. 

2. Provisions for Designated Entities 

98. In authorizing the Commission to use competitive bidding, Congress mandated that the 
Commission ‘‘ensure that small businesses, rural telephone companies, and businesses owned by members 
of ninon p u p s  and women are given the opportunity to participate in the provision of spectnrm-bnscd 
servi~es.’~’ In addition, Section 309(iX3)(B) of the Communications Act provides that, in establishing 
eligibility criteria and biddmg mcthodologiCr, the Conrmission shall promote “aconOrmic opportunity and 
cornpetiticy . . . by avoiding excessive concmbation of licmses and by disseminating licenses ammg a 
wide variety of applicants, includmg small hsinesccs, rural telephone companies, and businesses owned 

zu See, e& Amendment of Part 1 of the Commission’s Rules - Conpctitivc Bid&@ Roccdum, WT Docket No. 
97-82. Sccond Order on Reconsidartion of the Third Reporl and Order, and Order on Recoapidcntion of tbc Fifth 
Repolt and Order, 18 FCC Rcd 10180 (2003) (“Second thdrr on Rcconsidrrotion of fhe Thinf Report and Order 
and Order on Reconsidemlion the F#h Rcporr and OrdeP); Amdnmnt of Part 1 of the Coannission’s Rules - 
Conpctitivc Bidding Rocedures, Eighth Report Ind Ordcr, 17 FCC Rcd 2962 (2002); Anrmdnml of Put 1 of the 

Amndmcat of Put 1 of tk Commission’s M a  - Competitive B W  Roccdunr, 07dQ on Recwsiderafian of 
the %d Report and Order, FI@ Report and 07dQ, and Fourth Further Notice of Proposed Rule Making, 15 FCC 
Rcd 15293 (2ooO) (“Part I Recon. Order and Pari I F#h Report and Ordm, Fourth Further Notice of Proposed 
Rule Ahking”); Am%ldmd of Put 1 of the Conrmission’s Rules - Cmqetitive Bidding FWedwcs, Alloution of 
Specbum Below 5 GHz Transfarod from Fedenl Govwment Use, Third Report and order a d  ssond FurUmr 
Notice of Proposed Rule Making 13 FCC Rcd 374 (1997) (modified by Erram DA 98-419 (rel. March 2,1998)) 
(Part 1 Third Report and Order); Ammdmmt of Put I of the Commission’s Rules - CotIpCtitive Bidding 
Procedures, WT DocLct No. 97-82, Order, Mnmrandum Opinion and Ordcr and Notice of Proposed Rule Making, 
12 FCCRcd5686(1997) 

249 See 47 C.F.R. 5 1.2101 et. s q .  We note that in the First NPRMand Order, the Conmiasion sought comment on 
con@tive bidding design and procedures for the 37 GHz bud. Howwer, siae release of mC 36-SI GHz first 
NPRM and Order in 1995, the Commission has made substantid unndmntr and modificatiws to ita Put 1 g d  
conpetitive bidding rules for all auctionable services. See Part I Z%irdReporr m d  Order, 13 FCC Ral374; Part 1, 
Recon. Order and Pari 1 F#h Rq~ort  and Order, 15 FCC Red 15293; Second Order on Rewnsideration of the 
Third Report and order and Order on Reconsideration of the F$h Reporl and Order, 18 FCC Rcd 10180. In 
addition, m y  of the auction procedures upon which the First NPRM and Order sought c o m t  me matters on 
which the Wireless Telecommunications Bureau q u k l y  seeks comment and &s a &termbation undcr its 
delegated authority. Aomdamt of Part 1 of the Commission’s Rules - Competitive Sidding proceduns, Order, 
Memorandm Opinion and Ordm and Notice of Proposed Rulemaking, 12 FCC Rcd 5686, 5697-98,l 16 (1997) 
(citing47 C.F.R. 5 0.131). 

 commission'^ Rules - Co-etitiv~ B W  Roccdures, Sevmth Rcpoat and order, 16 FCC Rcd 17546 (2001); 

See Pari 1. Recon. Order and Part I FI@ Report and Order, 15 FC Rcd 15293 (2M)o), a f d  m pan and 
modzfied in part, Second Order on Reconsideration of the Third Repon and Order and Order on Reconsideration 
the F#h Report and Order, WT Docket No. 97-82, 18 FCC Rcd 10,180 (2003). 

See 47 U.S.C. 5 3 0 9 ( i X 4 ~ ~ ) .  
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by members of mority groups and w o m ~ n . ’ ~ ~ ~  

99. Section 1.21 lO(c)(l) of our rules provides that the definition of a small business is established 
on a m e - s p e c i f i c  basis, t d h g  into account the capital requkmmts and other charrctcristics of a h  
particular service in establishing the appropriate thrcshold.’l’ As explained above, if we apply a 
geographic area licensing model to the 37/42 GHz bands, we propose to a ly service d e s  for the 37/42 
GHz band that arc substantially the same BS the rules for the 39 GHz band? Thus, to the extent feasible, 
based upon the proximity, similarity, anticiptcd use (e.g., point-to-point, point-to-mukipint, fixed and 
mobile tcmseial operations), and propagation characteristics of these bands, we would have established 
regulatory symmetry. Accordingly, we antxipate that any services that geographic area Licensees deploy 
in these bands would be sunilar to those services deployed in the 39 GHz band and would have 
comparable capital requirements. We also believe that geographic afea licensees in these bends would be 
presented with issues and costs similar to those presented to 39 GHz band licensees, including those 
involved in developing markets, tdnologies, and services. 

In light of the similarities we haw identified, wc therefore propoec h a e  the same small 
business size standards the Commission adopted for the 39 GHz Lmnd.’l’ Accdm&, we propose to 
defme a small business as an entity with average armus1 gross mcnues for the paccding thrce years not 
exceeding $40 million, and a very small busimss as an entity with amage  annual grag rcvcnucs for the 
preceding thm years not exceeding SI5 million.ub We believe that our pmp0sed approach would provide 
a variety of businesses with the Oppommity to participate in an auction of licenses in this band and afford 
licensees substantial flexibility for the provision oi Services with vary+ng capital costs. If we ultimately 
adopt our proposed small business definitions for the 37/42 GHz baud, wc finthm propose to provide small 
businesses with a biddug credit of f i h  percent and vcry small busmcsscs with a bidding credit of 
twenty-five percent. The bidding credits we propose here are those set out in the staudardized schedule m 
Part 1 of our r~les.2~’ Accordingly, we seek comment on the l~sc of these studards and associated biddmg 
credits for applicants to be licensed m the 37/42 GHz band, with particular f u  on the approprink 
definitions of small and very small bueinesscs as they relate to the size of the Beographic area to be 
covered and the spectnun allocated to each liccnsc. In discussing &ne issues. we invite commentcrs to 
addreas the expected capital requirements for services in these bands and other chuactu$stics of the 
service. Additionally, we invite commarters to use comparisons with other services for which the 
Commission has alnady established auction procedures as a basis for their conrmcnts rcgardmg the 
appropriate small business size standards. 

100. 

101. We believe that the small business size standuds and correqnmdmg bidding d i t s  
proposed above would provide a variety of businesses with Oppommities to pticipate in the auction of 

”’ See 47 U.S.C. $309(jX3)@). 

253 47 U.S.C. p 1.2110(~)(1); lnplementation of Section 309(i) of mC Communi&rn Act- Cmpetitive Bidding, 
PP Docket No. 93-253, SecondMemorondum Opinion and Order, 9 FCC Red 7245,7269 1 145 (1994). 

tu see supra, para. 9. 

2(5 Report and Order andsecond NPRM, 12 FCC Rcd at 18661-64 

2y We arc coordiaating these proposed d l  business sizc standardr with thc U.S. Small Busimss Adminismtion. 

’” In the Port 1 ThirdRqwrt and Order, the Commission adopted a standard schcduk of bidding crcdits, thc levels 
of which were dweloped based 011 cbc co~nmisaion’s auction cxpc!imcc. Part I Third rep or^ and Order, 13 FCC 
Rcd at 403-04 147; see alro 47 C.F.R 5 1.21 lO(fH2). We note, bowcvcr, that the shndprdized bidding c d t s  BIC 

not the same as those adopted for the 39 GHz bmd. Repon and Order and Second NPRM, 12 FCC Rcd at 18,661- 
64 fl 149-54. 

149-54. 
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licenses for ttus band and afford licensees substantial flexibility for the provlsion of services with varying 
capital we&.=’ In developing these proposals, however, we acknowledge the difficulty in accuately 
predicting the market forces that will exist at the time we license these h q m c i e s .  Thus, our forecasts of 
types of m c e s  that licensees will offer over these bands may require adjustment depending upon 
ongoing technologd developments and changes in market conditions. Accordingly, to the extent 
commentm support a different bidding credit regime, or believe that there are any distinctive 
characteristics to the 37/42 GHz band that suggrst we should not employ bidding credits in this instance, 
commentm should support their proposals with relevant information. For example, conrmmters should 
provide informatiion on the types of system architecture that liccnsccs are likely to dcpby in these bands, 
the availability of quipmcnt, market conditions, and 0th~ facton that may affect the capital requiremnts 
or the types of smrices that licensees may provide.”’ 

102. We also seek commmt on whaher the small business provisions we propose today are 
sufficient to promote participation by businesses owned by minorities and women, as well as rural telcos. 
To the extent that commenters propose additional provisions to mure participation by minority-owned or 
women-owned businesses, they should addms how we should craft such provisions to meet the relevant 
standards ofjudicial r e ~ i c w . 2 ~  

IV. PROCEDURAL MATTERS 

k Regulatory FledbiMy Andysls 

103. As reqwed by the Regulatory Flexibility Act (“RFA’? of 1980,’61 the Commission has 
prepared an Initial Regulatory Flexibility Analysis (“IRFA”), wth respect to this Third Notice o fProped  
Rule Muking, of the possible significant economic impsct on small entities of the policies and d e s  
proposed in this document. The lRFA is set out in Appendix B. We request written public comment on 
the IRFA. Comments must be filed in accordance with the same filing deadlines as comments filed in this 
rulnnabng proceeding and must have a separate and distinct heading designating them as responses to the 
Initial Regulatory Flexibility Analysis. 

B. Paperwork Redudon Andy& 

104. This Third Norice of Proposed Rule Making contains a proposed information collection. 
As part of our continuing effort to reduce paperwork burdens, we invite the general public and the Office 
of Management and Budget (“OMB”) to take this oppor!mity to cormnent on the information collections 
contained in this nird Notice of Proposed Rule Making, a6 required by the Paperwork Reduction Act of 
1995, Pub. L. No. 104-13. Public and agency comments are due at the same time as otha conmmts on 
this Third Notice of Proposed Rule M&ns OMB comments am due sixty days h the date of 
pubhcabon of the Third Notice of Proposed Rule Making in the Federal Register. Comments should 
address: (a) whether the proposed collection of information is neccsscuy for lhe proper performance of the 
functions of the Commission, including whether the information shall have practid utility; (b) the 
accuracy of the Commission’s burden estimates; (c) ways to enhance the quality, utility, and clarity of the 

uII R.qmnandOrderandSecondNPRhf, 12 FCCRcdat 18,661-64m 149-54. 

25’ See 47 U.S.C. 8 1.21 IO(c)(l) (provides factors used to determine the appropriate threshold for the use of biddug 
credits). 

Ita See Unifed Stares v. Virginia, 518 US. 515 (1996) (applying au intermtdiate standard of review to a s t n k  
program h e d  OIL gender classification); Adarand Conshuctors v. P&. 51s US. 200 (1995) (requiring a sh-ict 
scrutiny stnndard of review for Coqpsaionally nundated raceumscious mums) .  

see 5 U.S.C. 5 603 
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mfmt ion  collected, and (d) ways to minimize the burden of the collection of information on the 
respondents, including the use of automated collection techniques or othcr forms of information 
technology. 

105. Written comments by the public on the proposed information collections me due sixty 
days after the date of publication in the Federal Register. Written comments must be submitted by the 
Oh03 on the proposed information collcctioos on or bcfm sixty days after the date of publication in the 
Federal Register. In addition to filing comments with the Secretary, a copy of any comments on the 
informabon collections contained herein should be submitted to Judy Boley Herman, Federal 
Communications Commission, Room lC804,44S 12th Street, S.W., Washington, D.C. 20554, or via the 
Intemet to jbHerman@fcc.gov, and to Kristy LaLonde, OMB Desk Officer, Room 10234 New Executive 
Office Building, 725 17th Street, N.W., Washington, D.C. 20503, or via the Internet to 
Kristy_LaLondeQomb.eop. 

C. Ex Parte Presentations 

106. For purposes of this parnit-butdisclow notice and comment rulemaking peeding,  
members of the public are advised that ex parte presentations arc permitted, provided they are disclosed 
under the Commission's 

D. Comment Dates 

107. Pursuant to Sections 1.415 and 1.419 of the Commission's rules, 47 C.F.R. $5 1.415, 
1.419, intacstcd parties may file comments on or before [thirty days ftom publication in the Federal 
Register], and reply comments on or before [forty-five days from publicahon in the Fedaal Register]. 
Comments may be filed using the Commission's Elcctnmic Comment Filing System ("ECFS") or by filing 
paper copies.263 

Comments filed through the ECFS can be sent as an electronic file via the lutemet to 
http://www.fcc.gov/e-fildecfs.html. Generally, only one copy of an electonic submission must be filed. 
If multiple docket or rulemaking numbers appear in the caption of lhis proceeding, i.e., FT Docket No. 93- 
253, however, commenters must tmmmit one electronic copy of the comments to each docket or 
rulemalong n u m b  referenced in the caption. In completing the tranmnittal screen, comnxnters should 
include their full name, Postal Service mailing addn=sn. and the applicable docket or r u k m a l ~  ' gnumber. 
Parties may also submit an electronic comment by Internet e-mail. To get filing hsimctions for e-mail 
comments, commenters should send an e-mail to ecf@fcc.gov, and should include the following words in 
the body of the message, "get form <your e-mail addreso." A sample form and directions will be sent in 
reply. Parties who choose to file by paper must file an o r i g d  and four copies of each filing. If more than 
one docket or nilemahng number apptafi in the caption of this proceeding, commentera must submit two 
additional copies for each additional docket or rulrmaldng number. Filings can be sent by hand or 
messenger delivery, by commercial overnight courier, or by first-class or overnight U.S. Postal Sernce 
mail (although we continue to experience delays in receiving U.S. P o d  Senrice mail). The 
Commission's conhactor, Natek, Inc., an11 receive handdelivend or messengerdelivered ppcr filings for 
the Commission's Secretary at 236 Massachusetts Avenue, N.E., Suite 110, Washington, D.C. 20002. The 
filing hours at this location are 8:OO a.m. to 7:OO p.m. All hand deliveries must be held together with 
rubber bands or fasteners. Any envelopes must be disposed of before entering the building. Commercial 

108. 

162 See generally 47 C.F.R $5 1.1202,l. 1203,l .120a(a). 

See Elechonic Filing of Dccumcnts in Rulcnmking Rcceedings. Rcrport and Mer, OC DocLa No. 97-1 13, 13 
FCC Rcd 11,322 (1998); Ekctronic Filing of Documents in Rulcmaldng Proceedings, Memorandum +inion and 
x3 

Ord~,GCDock*N0.97-113,13FCCRcd21,517(1998). 
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overnight mail (other than U.S. Postal Scrvice Express Mail and Priority Mail) must be Sent to 9300 East 
Hampton Drive, Capitol Heights, MD 20743. US. Postal Service first-class mail, Express Mail, and 
mority Mail should be addressed to 445 12” Street, SW, Washington, D.C. 20554. All filings must be 
addressed to the Commission’s Secretary, Office of the Secretary, Federal Communications Commiss~on. 

E. Further Information 

109. For further information conccmmg this rulemaking proceeding, contact Charles Oliver 
(legal) or Michael Pollak (engineering) at (202) 418-2487, TlY (202) 418-7233, Wireless 
Telecommunications Bureau, Federal Communications Commission, Washington, D.C. 20554. 

Alternative formats (computer diskette, large print, a t d o  cas&, and Braille) are 
available to persons with disabilities by contacting Brian Millin at (202) 418-7426, TIY (202) 418-7365, 
or via e-mail to bmillin@fcc.gov. This Notice of Proposed Rulernoking c m  be downloaded at 
http://www.fffi.govlWirrlcss/Orderu‘2003/. 

110. 

V. ORDERING CLAUSES 

111. Accordingly, lT IS ORDERED that, pursuant to Sections 1,4(i), 7, 301, 303, 308 and 
30%) of the Communications Act of1934,47 U.S.C. $4 151,154(i), 157,301,303,308.309(i), NOTICE 
IS HEREBY GIVEN of the proposed regulatory changes described above and as specified in Appendix A, 
and that conrment is sought on thcse pposals. 

112. lT IS FURTHER ORDERED that the Commission’s Consumer and Governmental 
Affsirs Bureau, Reference Information Center, SHALL. SEND a copy of this Third Notice o f P r o p e d  
Rule Making, including the Initial Regulatory Flexibility Analysis to the Chief Counsel for Advocacy of 
the Small Business Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

I 
secretary 
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