
ORIGINAL 
BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WMBmGTON, D.C. 20554 

9 2004 
F@,--mn&- 

In the Matter of 1 ~--Msrmm 

Revisions to Cable Television Rate Regulations ) 
1 

Implementation of Sections of The Cable Television) 

MB Docket NO. 02-144 

MM Docket No. 92-266 
Consumer Protection and Competition Act of 1992: ) MM Docket NO. 93-215 
Rate Regulation 1 

1 
) 

Provision of Regulated Cable Service 1 
) 

Adoption of a Uniform Accounting System for the CS Docket NO. 94-28 

Cable Pricing Flexibility 1 CS Docket No. 96-1 57 



SUPPLEMENTARY COMMENTS OF COX COMMUNICATIONS. 1NC. MB DOCKET No. 02-144 

1235 procedures.' The Notice also sought comment on whether procedural aspects of the 

Commission's review of local rate decisions could be im~roved .~  

INTRODUCTION AND SUMMARY 

Cox believes the Commission's network upgrade rate adjustment option continues to be 

necessary because under the Commission's benchmark and price cap approach cable operators 

are unable to recover in regulated rates any portion of the significant investment required to 

upgrade cable systems, bridge the digital divide. and accelerate the nationwide 
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the Commission’s rules. As described in greater detail below, the Commission should 

(i) clarify that LFAs have no authority under the Commission’s existing rate regulations either 

to ‘toll” the effective date of a cable operator’s FCC Form 1235 network upgrade rate or 

subject the filing to an unlimited review period; and (ii) harmonize its annual (FCC Form 

1240), quarterly (FCC Form 1210). and network upgrade (FCC Form 1235) rate adjustment 

rules to provide a uniform one-year period in which an LFA either must issue its rate 

determination or be prohibited from ordering either rehnds 
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days from the date of submission.’ Under certain circumstances, however, Section 76.933(b) 

allows LFAs to toll the effective date of the rate adjustment for an additional 150 days and 

may be interpreted to permit a potentially unlimited review period ’if a cable operator has 

submitted a cost-of-service showing pursuant to $5 76.937(c) and 76.924, seeking to justify a 

rate above the Commission’s basic service tier charge as defined in $5 76.922 and 76.923.”” 

The tolling and potentially unlimited review periods that may be applicable to quarterly 

adjustment rate filings under Section 76.933(b), however, are inapplicable to network upgrade 

rate filings under Section 76.922c) because the FCC Form 1235 is not -a cost-of-service 

showing pursuant to $ 5  76.937(c) and 76.924.“” Instead, the FCC Form 1235 is a network 

upgrade showing pursuant to Section 76.922(j).I2 A FCC Form 1235 filing therefore is 

excluded from tolling and unlimited review under the plain language of Section 76.933(b) of 

the Commission’s rules, which by its terms applies only to quarterly filings under Section 

76.922(d) and cost-of-service showings under Section 76.937(c). 

The tolling permitted under Section 76.933(b) also is inconsistent with both the FCC 

Form 1235 Instructions and the Commission’s network upgrade rules, which confirm that 

cable operators undertaking ‘significant upgrades shall be permitted”” to adjust rates for the 

recovery of upgrade costs as soon as “the upgrade is complete and providing benefits to 

customers of regulated  service^."'^ The FCC Form 1235 Instructions specifically permit cable 

operators to file for rate adjustments based upon upgrade cost estimates, and explicitly state 

that -[t]he pre-approval upgrade incentive add-on may be charged to subscribers as subsections 

of the filing entity are completed and begin providing service to subscribers in those 

’ 47 C.F.R. 0 76.933(a). 
l o  47 C.F.R. Q 76.933(b). Generally, no tolling is permitted under the Commission’s 

‘ I  Id. 
annual rate adjustment rules. See 47 C.F.R. $ 76.933(g). 

See 47 C.F.R. $ 76.922Q). 
” 47 C.F.R. 0 76.922Q)(5). 
l4 47 C.F.R. 8 76.922@(2). 
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certainty regarding regulated rates and invite the adoption of untimely and coercive rate orders 

directed to non-rate matters. 

Section 76.9226) of the Commission’s rules and the Form 1235 Instructions, which 

allows for network upgrade rate adjustments as soon as the upgrade is complete and providing 

benefits to customers of regulated services, obviously as 
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orders issued unexpectedly years after the operator has submitted its rate filings and implemented 

rate adjustments without objection from the LFA. Indeed, Cox believes that in many cases LFAs 

adopt such untimely rate orders not in an effort to ensure reasonable rates - the existence of 

which the LFA’s long acceptance demonstrates - but rather as an attempt to gain additional 

leverage in franchise renewal proceedings or other negotiations with the cable operator. The 

Commission, therefore, should take this opportunity to simplify its rate rules and adopt a uniform 

review period 
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The Commission corrected this anomaly with regard to annual rate filings in the 

Thirteenth Reconsiderution Order.29 Under the Commission’s revised rules, LFAs are provided 

an initial ninety (90) day review period and are required to act on the operator’s rate justification 

within twelve (12) months after the operator submits a completed rate filingn LFAs are not 

required to issue tolling 
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indicates a level of satisfaction with their current rates that would not exist if they believed CPST 

rates were ~nreasonable.”~‘ 

The Commission’s policies set forth in the Rate Order and the Thirteenth 

Reconsideration Order apply with equal force regardless of whether the operator chooses to 

justify its BST rates quarterly, annually, or to seek a temporary supplement for its BST rate 

pursuant to the Commission’s network upgrade rules under Section 76.922u). Indeed, with 

regard to the Commission’s underlying policies designed to protect cable operators “from having 

to operate in an uncertain regulatory environment for an indefinite period of time[,]”” no rational 

distinction can be drawn between the quarterly, annual, and network upgrade rate regulations. 

Operators electing to file BST rate justifications under the Commission’s quarterly and network 

upgrade adjustment rules should be equally entitled ‘Yo have certainty with respect to their 

liability for refunds and whether their rates 
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from tolling and unlimited review under Section 76.933@), LFAs may nonetheless mistakenly 

issue such orders in the belief that the filing is subject to the Commission’s general cost-of- 

service rules. In addition, although in Cox’s experience most LFAs review FCC Form 1235 

filings in accordance with the operator’s underlying quarterly or annual rate justification 

methodology,)’ the fact that the Form 1235 rules under Section 76.922Q) do not clearly address 

the time period for local review of the filing has led to otherwise avoidable disputes between 

cable operators and LFAs.” Cable operators sometimes have been unfairly surprised by local 

rate orders belatedly challenging an FCC Form 1235 adjustment many years after the operator 

completed significant upgrades and implemented an associated rate adjustment. In Cox’s 

experience, such local rate orders generally have nothing to do with the reasonableness of an 

operator’s rates, but rather are adopted by local governments to gain additional leverage over 

non-rate matters such as franchise renewal negotiations.” Under the Commission’s established 

policies and as noted above, however, such operators are equally entitled ‘ to have certainty with 

respect to their liability for refunds and whether their rates will be permitted to remain in 

e f f d 4  as those filing under the Commission’s annual rules. 

The Commission consequently should harmonize its quarterly, annual, and network 

upgrade rate adjustment rules consistent with its existing annual rules. Namely, local 

franchising authorities should be allowed an initial ninety (90) day period in which to review 

37 This essentially is the procedure applicable to the review of the FCC Form 1205 
equipment and installation rate justifications submitted in conjunction with quarterly or annual 
rate filings under the Commission’s existing rules. See 47 C.F.R. 5 76.923(n). 

filings was submitted to the former Cable Services Bureau in 1998, but was withdrawn before 
the Bureau could act upon it. See Letter, dated December 17, 1998, from Paul Glisr (Cole, 
Raywid & Braverman) to Deborah Lathen (Chief, Cable Serv. Bur.), CSR-5344-P. 

39 Under the Commission’s rules and precedents, however, LFAs are prohibited from 
denying rate adjustments to address non-rate matters. See, e .g . ,  TCl Cablevision of 
California, lnc., 15 FCC Rcd 91 19 (Cab. Serv. Bur. 2000); TCl Cablevision of Texas, Inc., 
13 FCC Rcd 6656, 6658 (Cab. Serv. Bur. 1998); Century Cable of Southern California, 11 
FCC Rcd 501, 501-02 (Cab. Serv. Bur. 1995). 

38 A request for clarification regarding timing issues associated with FCC Form 1235 

40 7’hineenth Reconsideration Order, 11 FCC Rcd at 426, para. 92. 
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an operator’s FCC Form 1210, 1235, or 1240 rate filings and should be provided a full twelve 

(12) months from the filing date to reach a final determination regarding the rate in issue. No 

tolling of rate filings should be permitted except for facially incomplete filings that render 

substantive review impossible. If the LFA elects not to issue a determination within that one- 

year period, it should be prohibited from ordering a refund or prospective rate adjustment with 

respect to the rate filing at a later time. 

Cox suggests that the Commission revise its rules by appending the following two 

sentences adapted from Section 76.933(g)(2) to the end of Section 76.933(c): 

If a proposed rate filed pursuant to $5 76.922(d), 76.922(e), or 
76.922Q) goes into effect before the franchising authority issues 
its rate order, the franchising authority will have 12 months from 
the date the operator filed for the rate adjustment to issue its rate 
order. In the event that the franchising authority does not act 
within this 12-month period, it may not at a later date order a 
refund or a prospective rate reduction with respect to the rate 
filing. 

The preceding revision will also require that the Commission conform Sections 76.933 (a)-(c) 

to provide for a consistent ninety-day initial review period and to eliminate the elective tolling 

of rate filings. These revisions will simplify the Commission’s rate regulations for all parties 

and eliminate both confusion and unnecessary disputes that inconsistencies in the rules have 

generated over the years. 
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CONCLUSION 

For the reasons explained above, Cox urges the Commission to adopt the 

recommendations set forth herein. 

Respectfully Submitted, 

COX COMMUNICATIONS, INC. 

By: 
U 

John P. Spalding, Esq. 
Vice President and General Counsel 
Cox Communications, Inc. 
1400 Lake H e m  Drive, N.E. 
Atlanta, Georgia 30319 

Of Counsel 

May 19,2004 

Gary S. Lutzker 

Dow, Lohnes & Albertson, PLLC 
1200 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 

Their Attorneys 
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