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SUMMARY

The rapid proliferation of 1P-enabled services is causing the Communications Act to burst
at the seams. The very nature of packet-based networks chalenges the more than 70-year-old
foundation upon which the Communications Act’ s traditiond classifications and resulting
regulatory regimerest. In the new world of |P-enabled services, geography, technology and
savice type are no longer vaid judtifications for determining how services should be regulated.
Continued reliance on the Act’sinitial framework has | eft the United States with one of the most
complex and outmoded regulatory regimes in the world.

The Commission deserves credit for recognizing that |P-enabled servicesrequire a
regppraisal of the communications regulatory regime. As new packet networks begin to replace
the legacy public switched telephone network, a variety of new services and network users are
emerging that defy existing regulatory categories. The Notice of Proposed Rulemaking
(“NPRM™) recognizes that these changes raise fundamental issues that require careful
examinaion. The chalenges presented in the NPRM are so numerous and complex, however,
that the Commission must take care to map out a strategy for resolving them in a practical way.

AsLevel 3 Communications LLC (“Levd 3”) suggestsin these Comments, the
Commission should divide its rulemaking into two discrete, attainable phases. “Phase|” should
first address intercarrier compensation for | P-enabled services; the interstate nature of |P-enabled
sarvices, and universa sarvice contribution. “Phase [1” should confront the legd classfication
of 1P-enabled services within the interstate regulatory regime; competition issues between | P-
based providers and PSTN facilities, and the socid obligations of IP-enabled service providers.

Dividing the issues into two phases has sgnificant advantages. Firgt, the Commisson

aready has complete records with respect to each of the “Phase I issues, and it can act on them



through Level 3's forbearance petition (“ Petition”),* \Vonage's Petition for a Declaratory Ruling,?
and the Commission’s Second Further Notice of Proposed Rulemaking on universal service
contribution.® Second, by addressing intercarrier compensation, interstate jurisdiction, and
universa service firdt, the Commission can separate these critica matters from the controversid
task of classfying IP-enabled services as*information services’ or “telecommunications,” and
related competition and socid policy issues. The Commission can then address the remaining
issuesin amore tractable policy environment.*

Phasel.

The Commission’ s trestment of intercarrier compensation issuesin Phase | should clarify
that the reciprocal compensation regime, rather than the access charge regime, appliesto the

exchange of |P-enabled communications between the PSTN and 1P networks (“1P-PSTN

! See Level 3 Communications LLC Petition for Forbearance Under 47 U.S.C. § 160(c)
and Section 1.53 of the Commission’ s Rules from Enforcement of 47 U.S.C. § 251(g), Rule
51.701(b)(1), and Rule 69.5(b), WC Docket No. 03-266 (filed Dec. 23 2003) (“Leve 3
Petition”).

2 See Vonage Petition for a Declaratory Ruling, WC Docket No. 03-211 (filed Oct. 27,
2003).

3 See Federal-Sate Joint Board on Universal Service; 1998 Biennial Regulatory
Review — Sreamlined Contributor Reporting Requirements Associated with Administration of
Telecommunications Relay Service, North American Numbering Plan, Local Number
Portability, and Universal Service Support Mechanisms; Telecommunications Services for
Individuals with Hearing and Speech Disabilities, and the Americans with Disabilities Act of
1990; Administration of the North American Numbering Plan and North American
Numbering Plan Cost Recovery Contribution Factor and Fund Size; Number Resource
Optimization; Telephone Number Portability; Truth-in-Billing and Billing Format, Report

and Order and Second Further Notice of Proposed Rulemaking, 17 FCC Red 24952 (2002)
(“Second Further NPRM on Universal Service”).

4 For example, ance the reciproca compensation and universal service funding issues will

have been resolved, partieswill be able to seek solutions to public interest issues without fear of
creating access charge or universal service contribution ligbilities.



communications’) and incidental PSTN-PSTN communications® It makes no sense for the
Commission, while working to inditute a unified intercarrier compensation regime, to impose
today’ s Byzantine array of multiple intercarrier compensation mechanisms and resulting
inefficient and duplicative interconnection requirements on | P-enabled service providers. Leve
3 has dready filed aforbearance petition asking the Commission to clarify that the appropriate
intercarrier compensation mechanism for IP-PSTN communications and incidenta PSTN-PSTN
communicationsis reciprocal compensation.® The Commission has received both initial
comments and reply comments with respect to that Petition. The Commission therefore can and
should grant the Petition within the twelve-month statutory mandate.”  Although it is not required
to do so, the Commission may wish to adopt arulein this proceeding reaching the same result
pursuant to Section 251(g), in order to diffuse potentia legd chalenges.

The Commission should dso darify thet 1P-enabled services are jurisdictiorelly
interstate, thereby preventing the imposition of intrastate access charges on | P-enabled services
exchanged between |P networks and the PSTN and removing the growing burden of state entry,
exit and tariffing obligations. The New Y ork Public Service Commission’s recent finding thet
Vonage is a*“telephone corporation” under New Y ork law — notwithstanding a Minnesota federa
court’s decison that Vonage s service is an interstate service not subject to state regulation —
presages substantial and unnecessary barriers to entry, including state-by-sate licensng and

tariffing, that will curtail the development and deployment of new IP-enabled services.

5 Incidental PSTN-PSTN communicationsinclude, for example, traffic that would
terminate ordinarily on a customer’s |P-PBX, but which the customer has “forwarded”
temporarily to amobile phone or to aPSTN phone. Another exampleistraffic that “lesks’ from
an end user'sIP-PBX to the PSTN.

6 See Leve 3 Petition a 20-34.
! See 47 U.S.C. § 160(c) (setting forth deadline).



As part of the expedited “Phase |’ schedule, the Commission should dso finish its efforts
to reform its universal service contribution mechanisms. The Commission has aready issued a
Second Further Notice of Proposed Rulemaking with respect to universal service contribution,
and afull record exigts for the Commission to adopt a universal service contribution mechanism
that does not rely on categorizing a service provider’ s revenues as “telecommunications,” or
“information services” or on parsing “intrastate’ revenues from “interdate’ revenues. As
bundles combining telecommunications, information services, video service and equipment
(such as mobile handsets or set-top boxes) continue to proliferate, such revenue-based
gpproaches to universa service support have become increasingly arbitrary and rife with
economic digortions. The Commission can get out of the revenue-based regulatory quicksand
by adopting a competitively and technologically neutral system for collecting USF fees, such as
amechanism based on numbers issued through the North American Numbering Plan or a
connections-based mechanism (or some combination of the two). That approach would stabilize
universal service contributions againgt erosion from information services competition and
properly re-emphasize that the Commisson seeks to avoid regulation of information servicesto
the extent possible.

Phasell.

In*“Phase|l” of its rulemaking, the Commission should craft any other rules necesstated
by the rise of 1P-enabled services, and particularly voice-embedded I P services that interconnect
with the PSTN and provide functiondities that are Smilar to, but go well beyond, those of the
PSTN. In this phase, the Commission should tread lightly, diminating economic reguletion that
IS unnecessary to congtrain market power. At the same time, the Commission should ensure that

incumbent local exchange carriers (“ILECS’) are unable to abuse their market power in the areas



of access to last-mile transmisson fadilities and interconnection. The Commisson should aso
limit termination charges — to the extent such charges are permitted at all — levied by all
providersin situations in which the market cannot discipline those charges®

Finally, the Commission should address socia policy concernsin this second phase,
encouraging | P-enabled service providers to continue their efforts to develop innovetive
solutions. With respect to 911 and E911 services, Leve 3 believes that communications
providers should be required to incorporate access to emergency servicesinto al voice
communications products thet offer real-time two-way voice service that:

(@ isinterconnected to the PSTN;

(b) competes with traditiond wireless or wirdine telephone service,

(c) condtitutes a service for which consumers have a reasonable expectation of accessto

911 and E911; and

(d) alows technically and operationally feasible access to emergency services®
With respect to other consumer protection issues, the Commission should determine whether it
can work collaboratively with other responsible agencies — most notably the Federa Trade

Commission — to devel op a comprehensive approach to protecting consumers of 1P-enabled

8 Origination charges do not apply because |P-enabled services are not subject to access

charges, and origination charges are not permitted under the Commission’s reciproca
compensation rules. If origination charges were permitted, however, they would aso require
regulation.

o See Revision of the Commission's Rules to Ensure Compatibility With Enhanced 911

Emergency Calling Systems; Amendment of Parts 2 and 25 to |mplement the Global Mobile
Personal Communications by Satellite (GMPCS) Memorandum of Under standing and
Arrangements; Petition of the National Telecommunications and Information Administration to
Amend Part 25 of the Commission’'s Rules to Establish Emissions Limits for Mobile and Portable
Earth Sations Operating in the 1610-1660.5 MHz Band, Report and Order and Second Further
Notice of Proposed Rulemaking 115, 70-90, 18 FCC Rcd 25340, 25342-34, 25369-78 (2003)
(espousing smilar 911 principles) (“E911 Scope Order™).

Vi



communications services, regardless of whether they purchase telecommunications services or

information sarvices.
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| P-enabled services present an ever-increasing regulatory chalenge. The very nature of
packet- based networks challenges the more than 70-year-old foundation upon which the
Communications Act’ s traditiona classifications and resulting regulatory regimerest. Inthe
new world of IP-enabled services, geography, technology and service type are no longer vaid
judtifications for determining how services should be regulated. Continued reliance onthe Act's
initid framework has left the United States with one of the most complex and outmoded
regulatory regimesin theworld. In its Notice of Proposed Rulemaking, the Commisson
acknowledges the need for change and sets out a daunting array of issues for ultimate resolution.*

Leve 3 supports the Commission’s ambitious approach to reexamining its rules as they relate to

! See IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Rcd 4863 (2004)
(“NPRM™).



| P-enabled services, yet Level 3 adso urges the Commission to teke a practica gpproachto its
task, utilizing the extensve records aready before it in pre-existing proceedings.

Level 3 proposes that the Commission gpproach this rulemaking in two phases. The
Commission should immediatdly address three critical issues. 1) intercarrier compensation for
| P-enabled sarvices, 2) intergtate jurisdiction; and 3) universal service contributions. Firs, the
Commission should exercise its forbearance authority and rulemaking authority in tandem to
clarify that 1P-enabled communications are governed by the reciprocal compensation regime.
Thiswould inject sorely needed certainty into the market, ease the transition to a unified
intercarrier compensation regime, and remove the shadow that intercarrier compensation casts
over the remainder of the Commission’s P rulemaking. Second, the Commission should make
clear that |P-enabled services are jurisdictionally interstate and, therefore, subject to exclusve
federal rulemaking jurisdiction.? Third, the Commission should restructure the universa service
contribution mechanism by discarding the current revenue-based system and replacing it with a
system based on providers connections to public networks or their use of numbering resources
managed by the North American Number Plan Adminigtration (“NANPA”).

In asecond phase of rulemaking, the Commission should turn to the other issuesraised in
the NPRM. In particular, it should diminate al economic regulation of 1P-enabled service
providers except where regulation is necessary to congrain the lingering market power of
incumbent providers, particularly with respect to last-mile transmission fadilities and
interconnection. In addition, the Commission should issue carefully tailored socid policy

regulations. Among other things, these regulations should ensure that 1P-enabled service

2 Asexplained in part |.B. beow, ates retain jurisdiction to arbitrate interconnection
agreements in accordance with the Commission’ s rules and Section 252 of the Act irrespective of
whether the traffic isinterstate.



providers have a measure of freedom to develop innovative 911 and E911 solutions that are

improvements over currently available solutions, but that also ensure the public has accessto 911

and E911 (where technicdly and operationaly feasible) for those services that compete with

traditional PSTN services and for which consumers have an expectation of such access. The

Commission should aso recognize thet it shares respongbility for consumer protection with

other agencies (the Federd Trade Commission, for example), and it should undertake to address

consumer protection issues jointly with them.

l. PHASE|: THE COMMISSION SHOULD ESTABLISH THAT | P-ENABLED
COMMUNICATIONSARE GOVERNED BY THE RECIPROCAL COMPENSATION REGIME,
CLARIFY THAT | P-ENABLED SERVICESARE JURISDICTIONALLY INTERSTATE, AND
RESTRUCTURE THE UNIVERSAL SERVICE CONTRIBUTION M ETHODOLOGY.

As st forth directly above, Phase | of this rulemaking should focus on intercarrier
compensation for |P-enabled services, interstate rulemaking jurisdiction, and universa service
contributions. This section addresses those issues in turn.

A. The Commission Should Use Both Its Forbearance Authority And Its

Rulemaking Authority To Clarify That |P-Enabled Services Fall Under The
Reciprocal Compensation Regime, And Not The Access Charge Regime.

Although the NPRM tees up many difficult lega and policy issues, one of them —
clarifying the compensation regime that applies to IP-enabled services pending comprehensve
intercarrier compensation reform — isless daunting than it gopears. Leve 3 hasdreedy filed a
petition for forbearance to clarify that IP-PSTN traffic (and incidental PSTN-PSTN traffic) is
subject only to reciproca compensation pursuant to Section 251(b)(5) of the Act pending

completion of this Commission’sintercarrier compensation rulemaking.® The Commission has

3 See Levd 3 Ptition at 5-10 (seeking forbearance from Section 251(g) with respect to
compensation for exchange access, from rule 69.5(b), and from the exception clause of rule
51.701(b)(1)). Leve 3 reteratesthat itsrequest for forbearance (and its pardld request for a



compiled acomplete record on that Petition — arecord that has been incorporated into this
proceeding’® — and the Petition is now ripe for decision.

The fundamental point of the Petition isthat, for severd reasons, it makes no senseto
impose access charges on |P-PSTN and incidental PSTN-PSTN | P-enabled services® First, the
absence at thistime of any way to track the geographic location of the IP endpoint of acal
makes it nonsensical to apply the access charge regimeto IP-PSTN traffic because that regimeis
predicated upon knowing the geographic endpoints of a communication.® The Commission
reached the same condlusion in the Pulver Order.” Likewise, thereis no sensible reason to
require IP-PSTN | P-enabled service providers to develop and deploy the meansto track the

geographic endpoint of acal on an IP network. In the words of SBC Communications,

rulemaking in this proceeding) is not a concession that access charges otherwise apply to I1P-
PSTN communications. Seeid. at 10.

4 See NPRM 1 32.

° AsLevd 3 explained in its reply comments on Petition, access charges do not currently

apply to IP-PSTN communications because Enhanced (or Information) Service Providers are end
users, and therefore are not subject to carrier charges under 47 C.F.R. 8 69.5(b). SeelLevel 3
Communications LLC Petition for Forbearance Under 47 U.S.C. § 160(c) and Section 1.53 of
the Commission’ s Rules from Enforcement of 47 U.S.C. § 251(g), Rule 51.701(b)(1), and Rule
69.5(b), Reply Comments of Level 3 Communications LLC, WC Docket No. 03-266 at 39-56
(filed March 31, 2004) (“Level 3 Reply Comments’); see also 47 C.F.R. § 69.5(b)(“ Carrier’s
carrier charges shal be computed and assessed upon al interexchange carriers. . . .”). The Satus

of ESPsasend usersis sometimes aso referred to as the “ ESP exemption,” NPRM 161 n.179,
dthough it is more correctly viewed as a classification decison and not an exemption.

Conggtent with the Commission’ s direction in the NPRM that it is* not addressing whether

charges gpply or do not gpply under exigting law,” id. § 61, Level 3 does not herein set forth the
reasons why access charges do not apply to IP-PSTN and incidental PSTN-PSTN 1 P-enabled
sarvices. Any expansion of the access charge regime to ESPs providing | P-enabled services
would, however, require adoption of new rules, if Section 251(g) even permits the Commisson

to do so. See Leve 3 Reply Comments at 55.

6 Seeid. at 56-60.

! See Petition for Declaratory Ruling that Pulver.com’s Free World Dialup is Neither

Telecommunications Nor a Telecommunications Service, Memorandum Opinion and Order, 19
FCC Rcd 3307 (2004) (“Pulver Order™).



“devat[ing] dollarsto developing [such] usdess, inefficient technologica capabilities. . . would
improve neither service nor efficiency.”

Second, carrier-to-carrier payments for IP-PSTN traffic dready fdl, de facto, under a
sngle intercarrier compensation regime — reciprocal compensation. Inresponseto Level 3's
Petition, many ILECs asserted incorrectly that IP-PSTN | P-enabled service providers should be
paying interstate or intrastate access charges under existing rules® But none demonstrated that
any provider collects access charges for such traffic. 1t makes no sense— a atime when the
Commission is attempting to move al carriersto a unified intercarrier compensation regime and
eliminate the incoherence of maintaining both the reciproca compensation and the access charge
regimes — to impose the access charge regime on |P-PSTN traffic in addition to the reciproca
compensation regime.1°

Third, as Level 3 dso pointed out in its Petition and reply comments, the access charge
regime has a pernicious impact on network design. Aslong asILECs can clam that access
charges apply to IP-PSTN traffic, they will demand that interconnecting carriers serving IP-
enabled service providers segregate the traffic from those providers onto access trunksiif the IP
endpoint is outside the locd calling area of the PSTN endpoint. Where ILECs prevail in
inserting this requirement in interconnection agreements, carriers serving |P-enabled service
providers must maintain two sets of interconnection facilities— one set of Section 251(b)(5)

interconnection trunks for “loca” traffic and a set of access trunks just for “1P-enabled traffic” in

addition to existing Feature Group D accesstrunks. Some ILECs even take the view that all 1P-

8 Petition of SBC Communications Inc. for a Declaratory Ruling, WC Docket No. 04-29,
at 38 (filed Feb. 5, 2004) (“SBC Petition”).
° See Leve 3 Reply Comments at 2-3 (describing comments).

10 See Leve 3 Petition at 30-31; Level 3 Reply Comments a 13-17.



enabled traffic should be subject to access charges and therefore routed over access trunks, even
when it is terminated localy and would not be subject to access chargesif circuit-switched. This
wasteful infrastructure would be diminated if the Commisson clarifies that the access charge
regime does not gpply to IP-PSTN and incidenta PSTN-PSTN | P-enabled services.

These core arguments supporting forbearance likewise support arule terminating any
possible application of interstate and intrastate access charge regimes to IP-PSTN and incidental
PSTN-PSTN | P-enabled communications. Leve 3in no way concedes that the access charge
regimes apply today. AsLeve 3 explained in its Petition, however, the mere fact that ILECs
continue to argue that access charges apply creates business uncertainty that can harm
innovation.** Indeed, Globa Crossing North America, Inc. “has held back in the expansion of its
Vol P services due to concern over the treatment [it] will encounter.”*? Similarly, Time Warner
Telecom has explained that the access charge disputes between ILECs and 1P-enabled service
providers and related market uncertainty impose significant costs on the industry and
consumers.'®

The Commisson should move swiftly to remove this uncertainty. Specificdly, the
Commission should both grant Level 3's petition pursuant to Section 10 and, in order to remove
potentia (but erroneous) procedura challenges, issue a corresponding rule under Section 251(g)

in this proceeding. The Commisson should, moreover, move swiftly.

1 See, e.g., Leve 3 Petition a 4.
12 Globa Crossing Commentsto Level 3 Petition at 5 (filed March 1, 2004).

13 See Time Warner Tdecom Ex Parte Submission, CC Docket No. 01-92, WC Docket
Nos. 02-361, 03-211, Attachment at 1 (submitted Dec. 18, 2003); see also Time Warner Telecom
Ex Parte Submission, CC Docket Nos. 01-92, 96-262, 96-98, 99-68, WC Docket Nos. 02-361,
03-211 (submitted Jan. 8, 2004).



1 The Commission Should Utilize Its Forbearance Authority And Its Rulemaking
Authority In Concert To Clarify That IP-Enabled Services Are Governed By The
Reciprocal Compensation Regime.
Section 10 — the statutory underpinning for Level 3's Petition — requires the Commission
to forbear from enforcing any provision of Titlell or any regulation promulgated thereunder if
three statutory criteria are satisfied.* Asthe record in Level 3's forbearance proceeding shows,
each of the Satutory criteriais satisfied in connection with clarifying that the access charge
regime does not apply to IP-PSTN or incidental PSTN-PSTN | P-enabled communications:
forbearance is consistent with the public interest and will promote competition;*° forbearance
will not lead to charges and practices that are unjust, unressonable, or unjustly discriminatory; 1°
and forbearance will not erode consumer protections.*” Numerous commenters agreed and urged

the Commission to clarify that access charges do not apply to IP-PSTN communications as a

matter of law, and should not apply as amatter of policy.*® Indeed, support was not limited to

14 See 47 U.S.C. § 160(a) (providing that “the Commission shall forbear” if it determines
that the statutory criteria are satisfied) (emphasis added).

15 See 47 U.S.C. § 160(a)(3) (setting forth public interest criterion); see also Leve 3
Petition at 38-44; Leve 3 Reply Comments at 12-23 (explaining that forbearance would reduce
regulatory uncertainty, eiminate much of the associated cost that uncertainty would breed, spur
innovation, increase end-user efficiencies, and boost the preeminence of U.S. enterprisesin this
rapidly emerging fied).

16 See 47 U.S.C. 8§ 160(a)(2) (setting forth “just and reasonable’ criterion); seealso Leve 3
Petition at 45-48; Level 3 Reply Comments at 23-28 (explaining that, absent the access charge
provisions, IP-PSTN communications will be governed by the just and reasonable reciprocal
compensation regime of Section 251(b)(5)).

17 See 47 U.S.C. § 160(a)(2) (setting forth consumer protection criterion); see also Leve 3
Petition at 48-54; Level 3 Reply Comments at 28-36 (explaining that access charges are not a
necessary or appropriate means of protecting universal service support).

18 See eg., AT&T Commentsto Level 3 Petition at 18-19 (filed March 1, 2004);
Broadwing Commentsto Level 3 Petition a 1, 4-9 (filed March 1, 2004); CompTe/ASCENT
Alliance Comments a 4-6 (filed March 1, 2004); Globa Crossng Commentsto Level 3 Petition
at 3-5 (filed March 1, 2004); ICG Telecom Commentsto Level 3 Petition at 1, 4-11 (filed March
1, 2004); MCI Commentsto Leve 3 Petition at 1, 5-6 (filed March 1, 2004); Pinpoint



carriers that would pay access charges. the Progress and Freedom Foundation and the
Telecommunications Industry Association aso urged the Commission to forbear from imposing
access charges in order to ease the eventual trangtion to aunified intercarrier compensation
regime®

Under the D.C. Circuit'sdecisonin AT& T v. FCC, the Commission islegdly obliged to
address Level 3's Petition within the statutory deadline®® It cannot refuse to address forbearance
on the ground that it intends to conduct a rulemaking.?* Nor would it make sense to do so, since
the Commission is actively seeking to harmonize intercarrier compensation.

While immediate forbearance is thus required by law, the Commission can and should
aso swiftly exercise its rulemaking authority under Section 251(g) in this proceeding to
reinforce the result required by Leve 3's Petition and to remove any basis for incorrect
assertions that forbearance cannot be used to terminate any applicability of the access charge

regimes??> The Commission is not, of course, required to proceed with forbearance and

Communications Commentsto Levd 3 Petition a 3-5 (filed March 1, 2004); USA Datanet
Commentsto Level 3 Petition at 2, 8 (filed March 1, 2004).

19 See Progress and Freedom Foundation Commentsto Level 3 Petition at 1-4 (filed March
1, 2004) (explaining that the access charge regime does not fit I P-enabled communications, and
urging the Commission to forbear from gpplying them as atrangtiond measure);
Tdecommunications Industry Association Ex Parte Submission, WC Docket Nos. 03-45, 03-
211, 02-361, 03-266, Attachment at 2 (submitted Feb. 6, 2004) (urging the Commission to
refrain from saddling 1P-enabled services with legacy regulations such as access charges); see

also Nationa Taxpayers Union et a. Ex Parte Submission, WC Docket Nos. 04-36, 03-211, 02-
361, 03-266, at 1 (submitted Apr. 7, 2004) (urging “the Commission to send aclear signa of
forbearance on new taxation and regulation”).

20 See AT& T Corp. v. FCC, 236 F.3d 729, 738 (D.C. Cir. 2001) (explaining that Congress
designed the forbearance provision as an “independent” satutory mechanism, which the
Commission may not “sweep . . . away by mere reference to another, very different, regulatory
mechaniam”).

21 See Leve 3 Reply Commentsat 10-12.

22 See, e.g., BdlSouth Comments to Leve 3 Petition at 4 (filed March 1, 2004) (arguing
that the relief Leve 3 requests requires arule change, not forbearance).



rulemaking Smultaneoudy. Level 3 suggests, however, that doing so will resolve the intercarrier
compensation question comprehensively and defuse potentia procedura challenges.

Therelief sought by Leve 3 both in its Petition and in this proceeding is congstent with
both the language and structure of Section 251, which takes a two-layered approach to
intercarrier compensation arrangements. First, Section 251(b)(5) establishes a default
compensation system that obligates dl loca exchange carriers “to establish reciproca
compensation arrangements for the transport and termination of telecommunications’ with other
telecommunications carriers®® On its face, this provision “require]g . . . reciproca
compensation arrangements for the trangport and termination of all telecommunicationstraffic,”
including exchange access traffic.>* That broad applicability is, however, tempered by Section
251(g). Section 251(g) “explicitly exempts certain telecommunications services from the
reciprocal compensation obligations’ of Section 251(b)(5) — thereby preserving the pre-Act
interstate access charge regime — until the Commission takes action to supercede the access
charge rules?®

The text of Section 251(g) makes clear, however, that the exemption from the reciproca
compensation regime istemporary. The Commission is empowered to “supercedd]” the
exemption viarulemaking.?® Indeed, the Commission has recognized that Section 251(g)

preserves access charge regulations only “unless and until the Commission . . . should determine

23 47 U.S.C. § 251(b)(5).

24 Implementation of the Local Competition Provisions in the Telecommunications Act of

1996; Intercarrier Compensation for 1SP-Bound Traffic, Order on Remand and Report and
Order 132, 16 FCC Rcd 9151, 9166 (2001) (emphasisin origind) (ISP Remand Order”).

2 |d. The Commission hasaso, in dicta, stated that Section 251(g) impliesa parallel
exemption from Section 251(b)(5) for intrastate access charges. Seeid. 137 n.66, 16 FCC Rcd.
at 9168.

26 47 U.S.C. § 251(q).



otherwise”?” Similarly, the D.C. Circuit has held that the provision is a“transitional device”
that preserves pre-Act arrangements only “until such time as the Commission should adopt new
rules”?® Thus, Section 251(g) permits the Commission to “ supercede’ preexisting compensation
arrangements like access charges and to unify al intercarrier compensation systems under the
reciprocal compensation regime that Section 251(b)(5) requires®® That iswhat Leve 3
advocates here.
2. IP-PSTN Communications Are Not Covered By The Commission’s AT&T
Order Because They Undergo A Net Protocol Conversion And Provide
Enhanced Features.
Therelief Level 3 seeksin its Petition and in this proceeding is dso fully congstent with
the Commisson’s recently issued AT& T Order, which does not address the applicability of the
access charge regimesto |P-PSTN and incidental PSTN-PSTN | P-enabled services. Inthe

AT&T Order, the Commission found that AT& T’ s long-distance services are

“telecommunications services’ under the Act and therefore subject to access charges

27 ISP Remand Order 39, 16 FCC Rcd. at 9169.

28 WorldCom, Inc. v. FCC, 288 F.3d 429, 430 (D.C. Cir. 2002).

29 The Commission should flatly reject Verizon's request to return to an earlier (and now

reglected) interpretation of Section 251(b)(5) under which the provision was held to gpply only to
“locd” rather than “long distance’ traffic. See Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for | SP-Bound
Traffic, Internet-Bound Traffic is Not Compensable Under Sections 251(b)(5) and 252(d)(2), CC
Docket Nos. 96-98, 99-68 (Verizon ex parte) (filed May 14, 2004). Although that argument was
presented in the context of the Commission’s remand proceeding with respect to 1 SP-bound

traffic, it has broad and troubling implications for intercarrier compensation reform, since it

would prevent the reciproca compensation regime from applying whenever traffic is not

terminated in the same locd cdling areain which it originated. Asthe Commission correctly

noted in rgjecting the “locad” /*long distance” digtinction under 251(b)(5), “the term ‘local,’ not
being a stautorily defined category, is particularly susceptible to varying meaning and,

ggnificantly, is not aterm used in Section 251(b)(5) or section 251(g).” 1SP Remand Order 1

34, 16 FCC Rcd at 9167. In short, the Commission’s current interpretation of Section 251(b)(5)
—that it gppliesto “dl tdlecommunicationstraffic’ in the aosence of Section 251(g)’ s temporary
carve-outs —harmonizes dl provisons of Section 251, and empowers the Commission to

trangtion to asngle, statutorily-defined intercarrier compensation regime.
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notwithstanding the use of |P packets over some intermediate portion of transmission.*® The
Commission reached this conclusion after observing that AT& T’ s service * converts [the
communication] from its existing format into an IP format” for trangport, and “then convertsthe
cal back from the P format” for termination.3! In light of this conversion and re-conversion, the
Commission explained, AT& T’ s service “undergoes no net protocol conversion.”*? The
Commission dso emphasized that AT& T’ s I P transmission “ provides no enhanced functiondity
to end users due to the provider's use of |P technology.”**

The reasoning of the AT& T Order does not gpply to the IP-PSTN communications
described in Level 3' s Petition. Firg, asLeve 3 detailed in its reply comments, the IP-PSTN
communications services covered by its Petition undergo a clear net protocol conversion.®* By
definition, IP-PSTN communications originate with an 1P end user and terminate with aPSTN
end user, or they originate with aPSTN end user and terminate with an IP end user. In ether
circumstance, there must be a protocol converson when the communication trangts from IP to
PSTN or viceversa. Unlike AT& T’ s service, IP-PSTN communications do not re-convert to the

origind protocol prior to termination. Second, unlike AT& T’ s 1P transport service, IP-PSTN

communications provide enhanced functiondity that is rooted in innovative I P gpplications.

30 See Petition for Declaratory Ruling that AT& T's Phone-to-Phone IP Telephony Services
are Exempt from Access Charges, Order, WC Docket No. 02-361, FCC 04-97 1 (rdl. Apr. 21,
2004) (“AT&T Order™).

31 Id.

3 Id. Even with respect to this conclusion, the Commission emphasized that it was only

consdering what the rules currently require, not what they should require following a
rulemaking. The Commisson expressy reserved the right to “adopt[] a different gpproach when
it resolves the |P-Enabled Services rulemaking proceeding or the Intercarrier Compensation
rulemaking proceeding.” 1d. 2.

3 Id. T1.
34 See Level 3 Reply Comments at 41-46.
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Indeed, as Leve 3 made clear in its reply comments, IP-PSTN communications offer the same
computing capabilities that prompted the Commission to conclude that pulver.com’'s Free World
Didup (“FWD”) is an information service, not a tlecommunications service*®

For thislatter reason, even incidenta PSTN-PSTN communications — such as an inbound
PSTN-originated cdl that is forwarded to an IP end user’ s mobile phone — lie outside the scope
of the AT& T Order. These communications provide enhanced | P-based functiondities. Indeed,
even the customer’ s act of directing the IP-enabled service to forward traffic to a PSTN endpoint
(if and when the customer so chooses) requires an | P-based function that draws on stored,
customer-specific data to route communications to the correct handset. The customer may, for
example, direct dl traffic to terminate on her mobile phone, or she can direct traffic from certain
cdlersto her mobile phone, traffic from other calersto her IP-PBX, and traffic from yet others
to afixed PSTN line. In short, even though some of these communications are PSTN to PSTN
when judged solely by their “endpoints,” it is clear that |P-based processing of customer data and
preferencesisintegra to their routing and ddlivery.

In addition to the IP functiondity underlying incidental PSTN-PSTN traffic, specific
enhanced applications remain available to customers during incidental PSTN-PSTN connections
because of the service sflexible IP underpinnings. For example, a customer who forwards
communications to a PSTN number may be able to instruct the automated 1P-enabled service to
“read” email messages or faxes to the customer, take “dictation” for outgoing messages, update
or change caendars and contacts, and forward messages (voice or text) to other users.

Thus, contrary to the claims of incumbent providers threatened by competition and

emerging technology, the AT& T Order does not foreclose the relief sought by Leve 3. All 1P-

35 Seeid. at 43; see also Pulver Order 11
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PSTN communications undergo an unmistakable net protocol conversion, and both IP-PSTN
communications and incidental PSTN-PSTN communications use and provide enhanced | P-
based features that set them gpart from PSTN traffic.

B. The Commission Should Establish Conclusively That | P-Enabled Services

Arelnterstate And Subject To The Commission’s Exclusive Rulemaking
Jurigdiction.

AsLevd 3 argued inits reply comments on its Petition, the Commission need not
determine whether IP-PSTN communications are jurisdictionaly “interstate” or “intrastate’ in
order to grant the forbearance relief sought by Level 3. Forbearance is appropriate in either
event.3® Leve 3 dso explained (and abroad array of industry representatives agreed), however,
that “al IP-PSTN communications are interstate — and subject to the FCC's exclusive
[rulemaking] jurisdiction — for the smple and uncontroversid reason thet it isimpossible to
determine the physical location of the IP endpoint.”®” The sameis true for IP-enabled services.

Classfying IP-enabled services as interstate will prevent state public utilities
commissions from assarting rulemaking jurisdiction over such service, and thereby eiminate the
burdensome patchwork of regulation across 51 jurisdictions that, as the Commission has
acknowledged, has started to emerge “[€]ven at this early stage.”*® The Commission recognized,
for example, that the Minnesota Public Utilities Commisson (*MPUC”) asserted jurisdiction
over Vonage's | P-enabled voice service 3 A federal court overturned the MPUC' s decision on

the ground that VVonage s service entails anet protocol conversion, which rendersit an

36 See Leve 3 Reply Comments at 56-67.
37 Id. at 56.

38 NPRM {34 (“Even at this early stage, states have begun to diverge in their approachesto
the regulation of VolP services”).

39 See NPRM {34 n.114.
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information service beyond the MPUC' s regulatory scope®® This darity was short-lived.
Notwithstanding the Minnesota federa court’ s ruling, just last week the New Y ork Public
Service Commission ruled that VVonage' s | P-enabled voice service does not entail anet protocol
conversion and, asaresult, it isa“telephone corporation” subject to the state’ s regulatory
oversght.*! The Federd Communications Commission should take swift action to reaffirm the
interstate nature of |P-enabled services, establishing definitively that such services are beyond
the rulemaking authority of any state commission.*?

While the Commission should establish that it has exclusve rulemaking authority over
jurisdictionaly interstate services such as |P-enabled services, it should reiterate that it is not
circumscribing or preempting state-commission authority over interconnection matters. In
particular, Level 3 asksthat in classfying IP-enabled services asinterstate for jurisdictiond
purposes, the FCC state expresdly that it is not preempting state commission jurisdiction —
granted pursuant to Section 252 — to interpret, mediate, and arbitrate interconnection disputes
aising out of rights and obligations specified in Section 251, including those pertaining to 1P-
enabled sarvices. In doing so, the Commission should seek to diminate any confusion regarding

its intent to preempt state commission authority to resolve interconnection disputes.

40 See Vonage Holdings Corp. v. Minnesota Pub. Utils. Comn1 n, 290 F.Supp.2d 993, 999
(D. Minn. 2003).

4 See Complaint of Frontier Telephone of Rochester, Inc. Against Vonage Holdings

Corporation Concerning Provision of Local Exchange and Inter Exchange Telephone Service
in New York State in Violation of the Public Service Law, Order Establishing Baanced
Regulatory Framework for Vonage Holdings Corporation, Case 03-C-1285, at 9-15 (May 21,
2004).

42 In an ex parte memorandum filed in this docket, V onage Holdings Corporation explained

the need for prompt action on thisissue. See Letter from William B. Wilhem, J. to Marlene H.
Dortch, Notice of Ex Parte Meeting in WC 03-211, WC 04-36, Attachment 1 (filed April 30,
2004). In an atached summary, Vonage identified the broadly representetive array of entities
that agree that | P-enabled communications are interstate and subject to exclusively federa
jurisdiction. Seeid. Attachment 2.
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This concern is not theoretica. In arbitrations of interconnection disputes over | SP-
bound traffic, a number of incumbent LECs argued that the Commission’s preemption of Sate
commission jurisdiction on the narrow issue of setting the compensation rate for | SP-bound
traffic somehow preempted state authority to resolve such interconnection disputes involving
| SP-bound traffic.*® Incumbent LECs made these claims notwithstanding the fact that the FCC
explicitly limited its preemption of state commissions to the issue of setting rates for per-minute
terminating reciproca compensation for |SP-bound traffic, and did not otherwise disturb state
commission authority as granted expresdy by statute under Sections 251 and 252.*4 Indeed, the
FCC hasreterated the overarching role of the state commissions with respect to mediation,
arbitration, and enforcement of interconnection agreements involving 1SP-bound trafficin

paticular.®® The U.S. Court of Appedls for the Eleventh Circuit has concurred, finding that

43 See, e.q., Petition of Level 3 Communications, LLC, for Arbitration Pursuant to Section

252(b) of the Telecommunications Act of 1996 with CenturyTel of Eagle, Inc., Regarding Rates,
Terms, and Conditions for Interconnection, Colo. Pub. Utils. Comm’n Docket No. 02B-408T,
Response of CenturyTe of Eagle, Inc. to Level 3 s Ptition for Arbitration a 3-5 (filed Aug. 31,
2002); Petition for Arbitration of an Interconnection Agreement Between Level 3
Communications and CenturyTel of Washington, Inc., Pursuant to 47 U.S.C. Section 252, Wash.
Utils. & Transp. Comm'n Docket No. UT-023043, Brief of CenturyTel on Jurisdictiond Issues

a 5 (filed Oct. 7, 2002); Level 3 Communications, LLC Petition for Arbitration Pursuant to 47
U.S.C. Section 252 of Interconnection Rates, Terms and Conditions with CenturyTel of
Wisconsin, Wisc. Pub. Serv. Comm’n Docket No. 05-MA-130, Arbitration Award at 8 (Dec. 2,
2002) (describing argument of CenturyTel), adopted in Level 3 Communications, LLC Petition
for Arbitration Pursuant to 47 U.S.C. Section 252 of Interconnection Rates, Terms and
Conditions with CenturyTel of Wisconsin, Wisc. Publ. Serv. Comm’n Docket No. 05-MA-130,
Order Approving an Interconnection Agreement (Feb.13, 2003).

a4 See ISP Remand Order § 78 n.149, 16 FCC Rcd. at 9187.

45 See, e.g., Application by Qwest Communications International, Inc. for Authorization To

Provide In-Region, InterLATA Services in the Sates of Colorado, Idaho, lowa, Montana,
Nebraska, North Dakota, Utah, Washington and Wyoming, Memorandum Opinion and Order,
325, 17 FCC Rced. 26,303 (2002). In granting Qwest authority to providein-regioninterLATA
sarvicesin nine western states, the FCC dated: “[T]he 1996 Act authorizes the state

commissions to resolve specific carrier-to-carrier disputes, and it authorizes federa courtsto

ensure that the results of the state arbitration process are consistent with federa law. Wefind

that thisissue [i.e., who should pay for interconnection facilities used to transport | SP-bound
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Section 251 grants ate public utilities commissions jurisdiction to interpret and enforce
interconnection agreements, including those covering 1SP-bound traffic.*® Moreover, the
incumbent LECs clams are incongstent with the U.S. Supreme Court’ sinterpretation of federa
and statejurisdiction in AT& T Corp. v. lowa Utilities Board*” and with the Court’s requirement
that any federal agency preemption of state regulation be explicit and unambiguous.*®
Preemption of state jurisdiction to hear arbitrations and mediate and approve interconnection
agreements is not necessary to ensure a uniform nationwide regul atory scheme for 1P-enabled
services.

Thus, when the Commission declares |P-enabled services to be interstate in nature —
cons stent with the broad industry consensus — it must al'so make clear that it has not preempted

gtate commissions from arbitrating interconnection disputes (including disputes over the

traffic] ispart of acarier-to-carrier dispute that is appropriately addressed through state
commission and federd court proceedings” |Id.

46 See Bell South Telecommunications, Inc. v. MClmetro Access Transmission Services, Inc.,

317 F.3d 1270 (11th Cir. 2003).

47 AT&T v. lowa Utilities Bd., 525 U.S. 366, 385 (1999) (noting that “the 1996 Act entrusts
gate commissions with the job of approving interconnection agreements,” dthough it “do[es] not
logicaly preclude the [FCC' 5] issuance of rulesto guide the state-commission judgments’). See
also Opening Brief for the Federd Petitioners, FCC v. lowa Utilities Board, United States
Supreme Court No. 97-831 (filed Apr. 1998), at 37 (dtating that “in assgning authority to
implement the terms of Sections 251 and 252, Congress divided responsibility between the FCC
and the state commissions dong lines of legidative and adjudicatory function, ... not dong lines
of separate ‘interstate’ and ‘intrastate’ subject matter. For example, in authorizing the Sate
commissions to arbitrate disputes concerning unbundled e ements often used for access to the
intergate long-distance network, Congress extended the jurisdiction of the state commissions

into the interstate sphere, while smultaneoudy directing them to follow “the regulaions

prescribed by the Commission pursuant to section 251.”); see also Reply Brief for the Federd
Petitioners and Brief for the Federal Cross-Respondents, FCC v. lowa Utilities Board, United
States Supreme Court No. 97-826 (filed June 1998), at 9 (dtating that “[t]he 1996 Act adopts a
new jurisdictiona gpproach that Smultaneoudy extends federa authority into the intrastate

sphere and extends state authority into the interstate sphere-an gpproach under which federal and
state authorities work together in complementary rulemaking and adjudicatory capacitiesin

apply federd law to the same subjects.”).

48 See Hillshorough County v. Automated Medical Laboratories, 471 U.S. 707, 718 (1985).

16



gpplicable reciprocal compensation rate) or enforcing interconnection agreements under Sections
251 and 252 of the Act, which confer such jurisdiction on state commissions irrespective of
whether the traffic is interdtate or intrastate in nature.

1. IP-Enabled Services Are Interstate For The Same Reasons That
pulver.com's Free-World Dialup Service Is Interstate.

The Commission’s recent decison granting pulver.com’'s petition for declaratory ruling
held that Pulver’s FWD service is an interstate service subject to the Commission’s exclusive
jurisdiction. The same reasoning gppliesto | P-enabled services.

The Commission’s Pulver Order observed that state regulators may exercise jurisdiction
over communications servicesin only two stuations: First, when communications * can be
characterized as ‘purdly intrastate,’” or, second, when “it is practicadly and economicaly
possible to separate interstate and intrastate components of ajurisdictionally mixed . . . service
without negating federal objectives for the interstate component.”® The Commission found that
neither of these prerequisites for the assertion of state jurisdiction existsasto FWD. Firg,
because the location of FWD “*members physical locations can continually change,” the FCC
explained, “it is evident that the capabilities FWD providesits members are not purdy intrastate
capabilities™° Second, the FCC emphasized, only the members themsalves “know where the
end pointsare”™* Any effort to track the location of data packets and end-usersfor jurisdictional
purposes would be impractica at best, and would “forc[€] changes on this service for the sake of

n52

regulation itsdlf, rather than for any particular policy purpose.

49 Pulver Order § 20.

50 Id.
51 Id. §21.
52 Id.
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The same reasoning appliesto IP-PSTN communications and to | P-enabled services
generaly. Becausethe IP end users of 1P-enabled services can change their locations continualy
and cross from one jurisdiction to another, such services cannot be viewed as purdy intrastate.
And the locations of the IP “endpoints’ are, a any given moment, known only to the IP end
usersthemsdves. Asaresult, any effort to separate interstate and intrastate components of an
| P-enabled service “would involve the ingdlation of sysemsthat are unrelated to providing
[the] service to end users”®® Asthe Commission observed with respect to FWD, “[i]nvestment
in such systems would improve neither service nor efficiency” in |P-enabled communications.>

The Pulver Order aso established that |P-enabled communications would be
jurisdictionally interstate under the Commission’s “mixed-use’ doctrine>® Like FWD users, all
| P end users have “globd portability,” which enables them “to initiate and receive on-line
communications from anywhere in the world where [they] can access the Internet viaa
broadband connection.”*® Because more than a de minimis amount of the |P-enabled
communication is intersate, the Commission explained, the communications are deemed
interstate under the mixed-use rule>’

2. Comments On Level 3's Forbearance Petition From A Variety Of Industry

Participants Support The Conclusion That IP-Enabled Communications
Are Jurisdictionally Inter state.

Although the NPRM seeks comment on the proper jurisdictiona category for 1P-enabled

communications services, it dso suggests that such communications are jurisdictionaly

53 Id. 7 24.
54 Id.

%5 Seeid. 22 (“Where separating interstate traffic from intrastate traffic isimpossible or
impractica, the Commission has declared such treffic to be interdate in nature.”).

56 Id.
57 Seeid.
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interstate because, according to the FCC, “[p]ackets routed across agloba network with multiple
access points defy jurisdictional boundaries”™®® In arare showing of agreement across the
communication industry, awide array of entities concurs that 1P-enabled services are interstate
and subject to excdlusvely federd jurisdiction.

For ingance, AT& T argued in its commentsto Level 3's Petition that “1P-PSTN services
are unquestionably interstate services subject solely to the FCC'sjurisdiction” because “it is
impossible to determine the geographic endpoints of the IP end of an IP-PSTN cdll.”*® MCI
urged the Commission to recognize “the fact that categorieslike ‘locd’ and ‘long-distance,” or
‘voice’ and ‘data,’ have become historical artifacts”®® Likewise, IP backbone provider Global
Crossing argued that “1P Telephony iswithin [the FCC'g| exclusive jurisdiction . . . [because]
these services are configured in such away that the endpoints of the communication, whether
local or interstate, are not readily discernible”®! The Progress and Freedom Foundation, a non-
profit research foundation, observed that “ Vol Pisinherently interstate”®® And, in an ex parte
submission, the Telecommunications Industry Association explained that “[t]he inherently

interstate (and international) nature of Vol P makesit virtualy impossble to delineate between

58 NPRM 1 4.
59 AT&T Commentsto Level 3 Petition at 4 (filed March 1, 2004).
60 MCI Commentsto Level 3 Petition at 7 (filed March 1, 2004).

61 Globa Crossing Commentsto Level 3 Petition at 6 (filed March 1, 2004); see also ICG
Telecom Commentsto Leve 3 Petition a 3 (filed March 1, 2004) (“[T]he Commisson
acknowledged the “difficult’ and ‘ contested’ issues involved with imposing the circuit- switched
regulatory regime on Vol P services, such aswhether LECs even have the ahility to determine
whether particular Vol P calls are interstate or intrastate in nature. Indeed, the Commisson has
ruled that aform of VolP, pulver.com’s Free World Did Up (‘FWD’) offering, isjurisdictiondly
interstate.”) (citations omitted).

62 Progress & Freedom Foundation Comments to Level 3 Petition at 1 (filed March 1,
2004).

19



intragtate and interstate services,” and that “it is necessary to have asingle federa policy on
Vol P, which explicitly preempts inconsistent state actions.”®

Even incumbent providers agreed that | P-enabled communications are interstate.
Verizon noted that “Level 3'sVoIP sarvice is an interstate service subject to this Commisson’s
jurisdiction” because “there is no smple way to determine the location of the IP caller.”®*
Likewise, SBC “bdieves that end users who purchase | P-based services. . . are obtaining

interstate information services.”®°

As SBC explained in its own petition for a declaratory ruling,
“isolating a discrete intrastate component of an |P platform service to judtify the exercise of date
juridiction would be difficult if not outright impossible. . . [because] the technology underlying
|P platform services renders the notion of an ‘intrastate’ call dmost meaningless”®® SBC
correctly concluded that “it would be nonsensicd, as well asimpractica and cumbersome, to
develop regulations for P platform services that hinge on the physical location of the sender or

n67

recipient of those services.””" Qwest has essentidly acknowledged the same, as it has announced

that | P-enabled voice sarvices are not subject to terminating access charges in its region.®®

63 Tdecommunications Industry Association ex parte submission in responseto Leve 3

Petition, Attachment at 2 (submitted Feb. 6, 2004).

o4 Verizon Commentsto Level 3 Petition at 4-5 (filed March 1, 2004).
65 SBC Opposition to Leve 3 Petition at 5 (filed March 1, 2004).

66 SBC Ptition at 37-38.

o7 Id. at 39.

68 See Qwest Communications International Press Release, Qwest Announces New Policy
Eliminating Access Charges on True Vol P Calls and Availability of New Local Servicesto VolP
Providers (Apr. 26, 2004), available at http://www.qwest.com/about/media/presssroom. Qwest’s
press release indicated only that it would not assess access charges on ESPs that purchased
ISDN-PRI’s from Qwest. Presumably, however, Qwest aso will not attempt to assess access
charges on carriers or end users that purchase direct-inward-dia or direct-outward-did services
(induding but not limited to ISDN-PRI services) from other LECs that interconnect with Quest.

Any attempt to impose access charges on competitors while foregoing access charges on Qwest’'s
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Comments on Levd 3's Petition dso reveded the flawsin state commissons arguments
infavor of state jurisdiction. The lowa Utilities Board (“1UB”) argued that Sate regulators can
regulate | P-enabled communications under Section 253(b) of the Communications Act, which,
according to the IUB, “presarves the states authority” in this context.?® Contrary to the IlUB’s
argument, Section 253(b) does not grant states regulatory authority with respect to | P-enabled
sarvices. Rather, Section 253(b) is alimited savings clause that adlows states to impose some
regulations that would otherwise be prohibited under Section 253(a) asimpermissible barriersto
entry, and even then the State regulation must be “competitively neutrd.”’® The lUB adso
asserted aright to regulate | P-enabled communications services under Section 251(d)(3),”* which
alows gtates to regulate the “ access and interconnection obligations of loca exchange
carriers.”’? But the lUB’s reliance on this section is misguided: Section 251(d)(3), on itsface,
has nothing to do with exchange access charges for |P-enabled services. Section 251(d)(3)
authorizes states to impose interconnection obligations on ILECs and require them to provide

access to unbundled network elements.” Moreover, Section 251(d)(3) does not preserve state

own customers would be blatantly and unreasonably discriminatory, in violation of Section
202(a). See 47 U.S.C. § 202(a).

69 lowa Utilities Board Commentsto Level 3 Petition at 2 (filed March 1, 2004).

0 See 47 U.S.C. 8§ 253; see also Cheyenne River Soux Tribe Telephone Authority and US
WEST Communications, Inc.; Joint Petition for Expedited Ruling Preempting South Dakota Law,
Memorandum Opinion and Order, 129, 17 FCC Rcd 16916, 16929-30 (2002) (explaining that

“the regulatory authority that Section 253(b) reservesto the states. . . is. . . subject to

preemption when it is exercised in amanner that conflicts with the pro-competitive and other

godsof the Act”).

n See lowa Utilities Board Commentsto Level 3 Petition at 2.
& 47 U.S.C. § 251(d)(3).

” “Access’ in Section 251(d) refers to access to unbundled network elements and
interconnection, not “exchange access.” Moreover, the express language of Section 251(d)(3)
limits the authority granted to state regulators. It allows for enforcement of a state regulation,
order or policy only if it “(A) establishes access and interconnection obligations of loca

21



regulations that “ substantialy prevent implementation of the requirements of this section and the
purposes of [Sections 251 through 261 of the Act].”"*

In sum, | P-enabled sarvices are jurisdictiondly interstate for the same reasons set forth in
the Commisson’s Pulver Order and in Leve 3's Petition and reply comments. Most
fundamentally, such services are interstate — and subject to the FCC' s exclusive rulemaking
juridiction — “for the smple and uncontroversia reason that it isimpossible to determine the
physica location of the IP endpoint.” "

C. In Tandem With Its Universal Service Contribution Reform Proceeding, The

Commission Should Adopt A Restructured Univer sal Service Support
Mechanism Keyed To Connections Or Numbers, Rather Than Revenues.

The system of collecting universal service contributionsisin a“degth spird.” The
assessment base of intergtate and international end-user revenues is shrinking as | P-enabled
traffic moves off the PSTN, while demands for universa service funding are increasing. Current
universal service contributions are based on a percentage of carrier revenues derived from
“telecommunications’ as defined in the 1996 Act.”® This revenue-based system suffersfrom
fundamenta inequities because it affects providers differently depending on the underlying
nature of the service provided. Moreover, by obliging providers of innovative communications
offerings to determine whether those services are “telecommunications,” the regime crestes
subgtantia business uncertainty, results in opportunities for regulatory arbitrage, and pendizes

cariersthat do not “push the envelope’ in classfying their offerings as non-tdecommunications.

exchange cariers, (B) is congstent with the requirements of this section; and (C) does not
subgtantialy prevent implementation of the requirements of this section and the purposes of this
part [of the Act.]” 47 U.S.C. § 251(d)(3).

“ 47 U.S.C. § 251(d)(3).
& Level 3 Reply Comments at 56.
6 See 47 C.F.R. § 54.709 (setting forth method of computing contributions).
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In short, the emergence of innovative | P-based communications exacerbates the inadequacies of
the current regime, and the Commission should therefore move forward with its universal service
reform proceeding to restructure the contribution methodology. Asthe High Tech Broadband
Cadition has explained, “reform[ing] ... the contribution methodology for universal service ...
would diminate much of the economic pressure to regulate Vol P applications.”””

Leve 3 haslong supported USF contribution reform, as universal network connectivity is
an important public policy objective and maintaining that connectivity is equaly important for
| P-enabled services. Asaresult, fees that support universal connectivity should be drawn from a
broad base for specific, targeted goals. For these reasons, Level 3 has urged the Commission to
abandon the existing contribution system based on interstate and international end user
“telecommunications’ revenues.”® Inits place, Level 3 has supported a connections-based
assessment mechanism under which the Commission would collect universd service
contributions from voice communications providers based on the number of connections each
provides to a public voice communications network.”® Alternatively, Leve 3 believes the
Commission could implement a contribution system based on providers use of NANPA
numbering resources, or a mechanism that combines the use of a numbers methodology for
switched services with the use of a connections methodology for nonswitched services.

Regardless of the specific gpproach adopted, successful universal service contribution

reform that stabilizes funding and fogters the devel opment of 1P-enabled services must avoid

" Letter from the High Tech Broadband Codition to the Honorable Michadl K. Powell at 2
(May 6, 2004), available at
http://www.nam.org/s nam/bin.asp?CID=161& DID=231083& DOC=FIL E.PDF.

8 See, e.g., Federal-Sate Joint Board on Universal Service, Comments of the Codition for
Sugtainable Universal Service, CC Docket NO. 96-45 (filed April 22, 2002).

” Seeid. at 9-10.
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reliance on categorizing revenuesinto “tdecommunications’ revenues or “information service’
revenues (or any other kind of revenues). Segregating retail revenues for Internet access, for
example, into components for “telecommunications’ functiondities and for “information
services’ isan artificia and arbitrary exercise®® Assessing USF contributions based on
telephone numbers or network connections, or both, avoids the pitfalls of classfying retal
services and of unscrambling bundled offerings.

Both of these reform proposals can be implemented in ways that are competitively and
technologicaly neutrd, and they will remain adaptable to innovative service offerings. They are
equitable, asthey have identica impacts on competitors providing Smilar services. In addition,
unlike the current revenue-based systemn, a connections-based or numbers-based approach would
be straightforward, predictable, and substantialy easier to administer, thereby reducing
adminigrative costs that otherwise are borne by consumers. And, most importantly, both of the
proposas are sustainable over time, a critical necessity for any USF contribution mechanism.
Since they would apply broadly across multiple categories of providers, they would not suffer
from the shrinking payment base that threatens the USF regime. Rather, the aggregate number
of connections to the network or alocated numbers will continue to grow, ensuring a stable and

fairly distributed assessment base.

80 While the Commission has used arbitrary alocators in these types of situations, the
higory of the wirdess “safe harbor” is a cautionary tae, suggesting that such alocators creste
subgtantial market distortions and should be avoided. Second Further NPRM on Universal
Service 111119-27, 17 FCC Rcd at 24964-68 (modifying wireess safe harbor percentages).
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. PHASEl: THECOMMISSION SHOULD ELIMINATE VIRTUALLY ALL LEGACY
ECONOMIC REGULATION AND CRAFT SOCIAL POLICY RULESTHAT ENCOURAGE | P-
ENABLED SERVICE PROVIDERS TO CREATE | NNOVATIVE AND EFFICIENT SOLUTIONS
TO PROBLEMSFACED BY CONSUMERS.

In the second phase of its | P rulemaking, the Commission should craft alargely
deregulated regime that retains only those rules necessary to congtrain legacy market power and
advance important socia policy objectives. In the reslm of economic regulation, therefore, the
Commission should diminate al regulations other than those that prevent carriers from using
their market power in the areas of lagt-mile transmission facilities and interconnection to prevent
competition. With repect to socid policy regulation, the Commission should alow innovative
| P-enabled service providers (spurred by powerful market forces aready at work) to create
solutions that consumers demand, and the Commission should work collaboratively with other
federa agencies where possible to develop uniform and comprehensive consumer protection
rules. With respect to emergency services, however, the Commisson should make clear that a
provider must offer accessto 911 and E911 when its service (a) provides real-time two-way
voice sarvice that is interconnected to the PSTN, (b) competes with traditiona wireless or
wireline telephone service, (€) condtitutes a service for which consumers have a reasonable
expectation of accessto 911 and E911, and (d) dlows for technicaly and operationdly feasible
access to emergency services.

A. The Commission Should Eliminate All Economic Regulation Of | P-Enabled
Services Except Where Necessary To Constrain Market Power .

| P-enabled services — and | P-enabled voice communication services in particular —
provide consumers “an increasingly available, sophisticated and atractive dternative’ to

traditional wirdline tdlephony services®' The IP dternativeis so attractive, and consumers

8l NPRM ¢ 35.
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eventud converson from wireline services so inevitable, that the Commission in the NPRM
aticulates agod of “facilitat[ing] this trangtion, relying wherever possible on competition and
gpplying discrete regulatory requirements only where such requirements are necessary to fulfill
important policy objectives”®? In particular, the Commission questions the applicability of
legacy economic regulation, suggesting that rules “designed to respond to the dominance of
centralized, monopoly-owned networks’ have no place in the competitive |P arena®

Leve 3 agrees with this deregulatory framework, provided that the Commission does not
assume that historical monopolies lack market power, particularly with respect to last-mile
tranamission and interconnection.®* The Commission should retain economic or pro-competitive
regulation but only where necessary to address lingering concentrations of sgnificant market

power.8> Thus, the Commission must address ILEC market power derived through control over

82 Id. 5.
83 1d. 1 36.

84 Notably, to the extent that the Commission concludes that al |P-enabled services are
interdate, it could achieve broad deregulation by exerciging its forbearance authority under

Section 10 and retaining only those regulations necessary to constrain market power, as

discussed below. This gpproach would alow the Commission to avoid proceeding under Titlel,
which would entall sgnificant legd risk. To achieve gppropriate results under Title 1, the
Commisson would first need to conclude thet al |P-enabled services are information services,

and then re-impose limited safeguards to protect againgt the abuse of market power. The extent

of the Commisson’s authority to impose regulation under Title | is, however, unsettled.

Compare United States v. Southwestern Cable Co., 392 U.S. 157 (1968), with United States v.
Midwest Video Corp., 406 U.S. 649 (1972), and with FCC v. Midwest Video Corp., 440 U.S. 689
(2979).

8 Severa regulators outside of the United States have taken this approach and focused their
communications regulation on sources of market power. For instance, the European

Commission (the executive branch of the European Union) has adopted a regulatory framework
that subjects entities to regulation only when market distortions exist or threaten to emerge as a
result of market power. See Directive 2002/21/EC of the European Parliament and of the
Council of 7 March 2002 on common regulatory framework for electronic communications
networ ks and services (Framework Directive), 2002 O.J. (L. 108). The EC’ s market power
approach relies on determinations of “ Significant Market Power.” See Commission guidelines
on market analysis and the assessment of significant market power under the Community
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scarce last-mile tranamission fecilities, market power gemming from control over
interconnection, and, to the extent that they continue to be a part of intercarrier compensation
regimes, traffic termination charges.

1. The Commission Should Constrain Market Power Over Last-Mile
Transmission Facilities.

The Internet and | P technology facilitate the growth of intermodal service competition by
separding control of aphyscd transmisson infrastructure from the ability to offer aretail
service over that facility. But the Commisson must take care to ensure that it does not permit
providers of physcd transmisson to reverse that separation by “tying” transmission to their own
| P-enabled services. Where non-transitory market power exists® the Commission must be
prepared to continue to enforce limited safeguards.

Asthe Commission recognizesin the NPRM, | P-enabled services are distinct from PSTN
communications in important ways that alow for efficient and innovative service offerings®”
Perhaps most significantly, 1P-based communications “de-link™ transmission from gpplications,
alowing, for example, companies like Vonage and 8x8 to offer |P-enabled voice applications

without building or leesing underlying tranamission facilities. Rather, their customers obtain IP

regulatory framework for electronic communications networks and services, 2002 O.J. (C. 165).
Likewise, Ofcom — the United Kingdom's communications regulator — recently imposed a series

of “regulatory remedies’ on companies with Significant Market Power in the broadband market.

See Ofcom, Review of the Wholesale Broadband Access Markets (May 13, 2004), available at
http:/Aww.ofcom.org.uk/codes quiddines/telecoms/netw_intercon index/

wholesa ebroadbandreview. Among other things, these regulated entities must not discriminate
unduly, and they must provide network access on reasonable request. Seeid. 88 15, 17.

8 With respect to broadband services, particularly in residential areasin which cable
companies and | LECs compete head-to-head, market power may or may not exist in particular
locales. Moreover, the development of adternative methods of broadband connectivity — such as
broadband over power lines, Wi-Fi, Wi-Max or some other technology — may further disspate
market power.

87 See NPRM 1 4.
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transmission through subscriptions to Internet service providers or other Internet connections,
and the | P-enabled communications gpplications run on top of the underlying transmission
sarvice. Thus, unlike the PSTN, where “functiondities. . . must be created interndly by the
network,” “1P-enabled services can be created by users or third parties, providing innumerable
opportunities for innovative offerings”®

Market power over the local loop can jeopardize these opportunities. SBC
Communications petition asking the Commission to forbear from gpplying the Computer 11
safeguards — safeguards designed to ensure “non-discriminatory access. . . to basic tranamisson
services by al enhanced service providers'®® — to SBC's“IP platform services” is therefore
troubling.>® SBC defines the term “1P platform services” to include both transmission and
goplications, and its petition is not limited to circumstance in which SBC lacks market power in
broadband transmission. Accordingly, if the Commission were to grant SBC's petition, SBC (or
presumably any ILEC) would no longer be required to make available the underlying basic
transmission associated with its enhanced services, even when it possesses market power with
respect to the underlying physical transmission. In that circumstance, notwithstanding the
technologica separation between |P applications and | P transmission, an ILEC could tie its lagt-
mile transmisson sarvice to use of its IP-enabled services that ride over that connection. This
would reverse the ditinction between transmission and service gpplications that |P permits, but
for anti-competitive reasons rather than to achieve technica efficiencies or create service

innovations.

88 Id.

8 Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second

Computer Inquiry) 1231, 77 FCC2d 384, 475 (1980) (“Computer 117).
% SBC Petition at 28, 48-49.
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The Commission should resolve this problem here by determining that the Computer 11
separate offering requirements will continue to apply to facilities-based providers that have
market power with respect to the basic transmission component of that provider’s enhanced
service offering.% This separate offering requirement is not unbundling pursuant to Section 251
and 252, but is governed by Sections 201 and 203, requiring rates, terms and conditions that are
“just and reasonable’ and not unreasonably discriminatory.

Aswith dl forms of economic regulation, the need for rulesin this areawill fade as
comptition continues to emerge. The Commission should assess whether and when to lift
Computer 1 regulation in particular geographic and product markets only after assessing the
level of competition in the provision of |agt-mile trangmission.®? In some markets, the level of
last- mile transmission competition may be sufficient to eiminate the separate offering
safeguards. In others, however, competition may be limited or nonexistent, and removing the
safeguards prematurely could leave IP-enabled service providers without accessto the lagt-mile

transmission facilities necessary to reach consumers.

o1 In arecently opened public consultation, the United Kingdom' s regulator, Ofcom,

proposed a smilar approach to congtraining local 1oop market power. See Ofcom, Review of the
Wholesale Local Access Market (May 13, 2004), available at http://mwww.of com.org.uk/
consultations/current/rwlam/?e=87101. Aswith Ofcom’s regulation of entities with market

power in the broadband arena, see supra note 86, Ofcom’ s consultation proposes to require
companies with Significant Market Power over the locd access market to provide network

access on reasonable request and to refrain from undue discrimination.

92

When assessing market power with respect to last-mile transmission, the relevant market

is limited to routes between two particular points. Since routes connecting other points are not

viable subgtitutes for routes between those two points, they are not included in the assessment of
market power. Cf. Regulatory Treatment of LEC Provision of Interexchange Service Originating
inthe LEC’s Local Exchange Area and Policy and Rules Concerning the Inter state,
Interexchange Marketplace, 12 FCC Rcd 15767, 15793 1 64 (1997) (defining the relevant
geographic market as “al possible routes that allow for a connection from one particular location

to another particular location (i.e., apoint-to-point market)”).
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By the same token, the Commission should immediately diminate Computer |1 separate
offering requirements for al transmission providers without market power. A plethora of
carriers provide IP private line services, for example, and no regulatory requirement remains
necessary to ensure that information service providers can purchase underlying basic
transmission services in a competitive wholesale market.

2. The Commission Should Constrain ILECS' Incentive To Refuse
I nter connection With |P-Enabled Service Providers.

A second source of ILEC market power is control of the ability to interconnect. Asa
result of their overwheming share of PSTN-based voice communications subscribers, ILECs can
foreclose competition from emerging | P-enabled services by refusing to interconnect or by doing
S0 under onerous rates, terms and conditions. To avoid this outcome, the Commission must
ensure that ILECs are unable to deny interconnection or to charge prohibitive rates for exchange
of treffic.

ILECS market power with repect to interconnection negotiations stems from the nature
of communications networks. The value of any communications service is related to the number
of end usersthat subscribers can reach. Indeed, al voice customers— that is, PSTN customers,
CMRS customers, and | P-enabled voice communications customers — expect to be ableto reach
al other voice customers efficiently and seamlesdy. Under competitive conditions, market
forces ensure that customers are satisfied in thisregard. Absent a distorting concentration of

market power, the Department of Justice has explained, dl providers have “ strong incentives. . .
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to negotiate efficient interconnection agreements between one another” in order to enable their
customers to reach every other provider’s customers. >

The competitive incentive to interconnect reverses, however, whenever an individud
provider develops asignificant share of the overall subscriber pool. Asthe European
Commission explained when combating Smilar market distortions, “[t]his is because the right of
accessto the larger network is far more vauable to the customers of the smdler network than the
equivaent rights in the reverse direction.”®* Asaresult, the EC observed, the dominant provider
“isin a position to determine the terms on which it will interconnect.”®®

Thisunequa arrangement creates the risk that the dominant provider will “tip” the
market in itsfavor, leading eventudly to monopoly control. By refusing to interconnect, or by
degrading interconnection qudity or raisng interconnection prices to unaffordable levels, or
both, a dominant provider can attract competitors customers. Customers will jump to the
dominant provider because they “will recognize that they can communicate more effectively
with alarge number of other end usersif they are on the largest network.”*® As more and more
customers abandon competitors for the dominant provider, the dominant provider’s subscriber

pool will become ever larger, increasing the vaue it offers to other consumers and decreasing the

attractiveness of its competitors. Through this process — which the EC has described as a

9 U.S v. WorldCom, Inc., Intermedia Communications, Inc., Case No. 00CV 2789,
Competitive Impact Statement at 9 (D.D.C. filed Dec. 21, 2000) (“DOJ WorldCom/Intermedia
Competitive Impact Statement™).

o4 Commission Decision of 8 July 1998 declaring a concentration to be compatible with the

common market and the functioning of the EEA Agreement {44, 1999 O.J. (L. 116) (“EC
WorldConVSprint Decision™).

% Id.
% DOJ WorldConvIntermedia Competitive | mpact Statement at 10.
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“snowhdl| effect™®’ — the market “tips’ toward monopoly control.*® The potentia for this type of
anticompetitive behavior led the Department of Judtice to challenge — and ultimately block — the
proposed merger of WorldCom and Sprint.*°

ILECS dominant control over traditiond circuit switched lines raises the possibility that
they will tip the voice communications market in their favor. Since ILECs possess an
overwheming share of the market for voice communication subscribers, they have every
incentive to refuse to interconnect with emerging |P-based providers.!®® And if ILECs do refuse
to interconnect with 1P-based providers, every rationa consumer will sgn on with the ILECs
because only the ILECs could provide voice communications that reach large numbers of other
end users. By refusing interconnection, ILECs would prevent |P customers from reaching, or
being reached by, PSTN customers, diminating dmos dl of the vaue of 1P-enabled voice
services.

ILECS dominant share of total voice subscribers and the attendant risk of “tipping”

requires market- correcting regulation (but only until ILECS share of subscribersfdlsto aleve

7 EC WorldCom/Sprint Decision { 131.

% The emergence of the Internet backbone market illustrates the threet of “tipping.” For
many years, the market for Internet backbone transmisson was relatively competitive, as no
single entity possessed a dominant share. Concerns arose, however, when WorldCom (owner of
UUNg, the largest backbone provider at the time) proposed to merge with Sprint. Fearing that
the merged entity would control a sufficiently large share of the Internet backbone market that it
could “tip” the market toward monopoly, the Department of Justice chalenged the proposa. See
U.S v. WorldCom, Inc. & Sprint Corp., Complaint at 18 141 (D.D.C. filed June 26, 2000),
available at http://www.usdoj.gov/atr/cases/f5000/5051.pdf (“DOJ WorldComy/Sprint
Complaint™). The merger was never consummated. Today, the | P backbone market is robustly
competitive, and no company has an overwhelming market share.

¥ Seeid.

10 Infact, ILECS share of the traditiona voice communications market dwarfs the market
share that compelled the Department of Justice to challenge WorldCom' s proposed merger with
Sprint on the ground that the merged company could “tip” the Internet backbone market. DOJ

WorldComy/Sprint Complaint at 14 ] 32 (observing that WorldCom and Sprint would handle a
53% combined share of Internet traffic).
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a which “tipping” is no longer possible). Thus, the Commission should use this proceeding to
ensure that |LECs continue to provide interconnection on just and reasonable terms, and that
they exchange traffic at rates that do not exceed forward-looking cost-based levels. Indeed, in
recognition of the threat to competition posed by entities with large subscriber bases, the 1996
Act aready requires al ILECs to interconnect and to exchange traffic at cost-based rates.'%
These requirements are critica in light of ILECS market power, and, along with other interested
parties,}®? Level 3 therefore urges the Commission to maintain them with respect to |P-enabled
services.

3. The Commission Should Maintain Regulation That Constrains Mar ket
Power With Respect To Termination Charges.

The Commission must dso maintain regulation limiting the termination charges thet loca
exchange carriers (LECs) may levy on interconnecting | P-enabled communications providers.1%3
Otherwise, by virtue of their control over their end users, LECswill have an opportunity to
impose unreasonable origination and termination charges. Since the existing interconnection
rules bar interconnecting providers from utilizing “ self-hdp” and rgecting inflated charges,

regulation is the only tool with which to resolve this market ditortion.

101 5pe47 U.S.C. §8 251(a)(1), ()(2).

102 See eg. Nationa Cable & Telecommunications Association, Balancing Responsibilities

and Rights: A Regulatory Model for Facilities-Based Vol P Competition at 27 (2004) (arguing
that | P-enabled service providers must enjoy aright to interconnection in order to compete),
available at http://www.ncta.com/PDF files'V ol PWhitePaper.pdf; Richard S. Whitt (MCl), A
Horizonta Legp Forward: Formulating a New Public Policy Framework Based On The Network
LayersModd at 58-59 (2004) (“[A]ntitrust authorities have shown concerns about network
effects market power a far lower levels than the large market share of incumbent LECsin

today’ s telephony markets. Government intervention typically involves mandating that the
dominant party interconnect its network with others.”), available at hitp://globa.mai.comy/
about/publicpolicy/presentations/horizontal layerswhitepaper.pdf.

103

As noted in the Summary, origination charges do not apply to IP-enabled services
because such services are not subject to access charges. If origination charges did apply,
however, they would also require market-correcting regulation.
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Carrier-to-carrier charges, and termination charges in particular, pose market distortion
problems because providers have an incentive to charge excessively high rates to terminate
traffic to their own customers. In the PSTN context, this incentive has three primary sources.
First, the cadled customer isinsulated from its own carrier’ s inflated rates because “the called
party . . . neither pays for terminating access service, nor does it pay for, or choose to place, the
cal."* Thus, regardless of how much the terminating carrier charges to terminate the call, its
customer remains unaffected. Second, as aresult of mandatory interconnection obligations, the
originating carrier cannot refuse to pass cdlsto aterminating carrier, even if the terminating
carrier’ stermination charges are excessive. |n other words, mandatory interconnection
diminates the logica market-oriented response to unreasonable prices; an originating carrier is
required to interconnect no matter how much the terminating carrier charges. Third, because of
rate averaging and rate integration — that is, the requirement that carriers spread charges
proportiondly among al originating calers to ensure that rura and other high-cost subscribers
pay the about the same rates for basic phone service as others'® — even the calling party is
generally unaware of any excessive charges that the terminating carrier may impose 1% In

concert, these three factors afford terminating carriers an opportunity to levy high termination

charges without suffering any negetive consegquences in the marketplace.

104 Access Charge Reform; Reform of Access Charges Imposed by Competitive Local

Exchange Carriers, Seventh Report and Order and Further Notice of Proposed Rulemaking ] 28,
16 FCC Rcd 9923, 9934 (2001) (“7th Access Charge Reform Order™).

105 See 47 U.S.C. § 254(g).

106 gee Access Charge Reform; Reform of Access Charges Imposed by Competitive Local

Exchange Carriers; Petition of Z-Tel Communications, Inc. for Temporary Waiver of
Commission Rule 61.26(d) to Facilitate Deployment of Competitive Service in Certain
Metropolitan Satistical Areas, Eighth Report and Order and Fifth Order on Reconsideration, CC
Docket No. 96-262, CCB/CPD File No. 01-19 13 (rel. May 18, 2004); see also 7th Access
Charge Reform Order 1 31, 16 FCC Rcd at 9935-36.
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The Commission has curbed this lack of market pricing discipline through its price cap
and rate of return regulations of ILECs, its pricing rules for transport and termination pursuant to
Sections 251 and 252, and its CLEC access charge benchmarking rules, dl of which effectivdy
control the rates that LECs can charge for termination. With respect to communications between
aPSTN end user and an IP end user, the Commission must do the same, ensuring that inflated
charges are not permitted. Otherwise, as explained above, LECs will have an incentive to charge
non-cost-based rates to terminate traffic received from | P-enabled communications providers,
and the IP-enabled providers will be powerless to stop them without crippling their own service.

B. The Commission Should Issue Narrowly Targeted Social Policy Regulations
That Reflect The Distinct Nature Of | P-Enabled Services.

The Commission has traditionaly pursued a variety of socid objectives through its
regulation of common carriers. In adopting rules for 1P-enabled services, the Commission
should not abandon these objectives but should instead develop socid policy regulations that
reflect the inventive power of 1P-based systems. Thus, as part of its second rulemaking step, the
Commission should craft rules that take advantage, where possible, of the innovative and
competitive forces that are inherent in the IP industry, particularly with respect to emergency
services such as E911. At the same time, the Commission should begin working with the
Federa Trade Commission to develop a cooperative mechanism for protecting 1P consumers
from damming, unwanted sdles cdls, and amilarly intrusve practices

As part of its assessment of socid policy regulation in the IP context, the Commission
must aso assess sources of funding. In many instances, economic regulations applicable to
common carriers have extracted implicit subsidies to help support various socid gods. Inthe
competitive IP market, however, collecting such implicit subsidies through intercarrier

compensation regimes, for example, curbs competitive forces. Thus, the Commission should
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examine means of funding its socia policy goas without distorting the economics of the
providers who offer |P-enabled services.
1 The Commission Should Rely On The Competitive And Innovative | P-
Enabled Service Industry To Develop Appropriate E911 And Public Safety
Solutions.

Universa access to emergency services by communications end usersis a fundamentd
public policy god. While regulaors should not interfere unnecessarily with the operation of free
markets or the introduction of new technologies, the overriding socia benefit of ubiquitous
access to emergency services across differing communications platforms requires government to
mandate that end users have access to emergency facilities. Even the most vital public policy
objectives should be secured through the lightest possible regulation, however. Thus, IP-enabled
service providers should have an obligation to address socid policy concerns such as access to
911 or E911 emergency facilities, but regulation should not mandate particular technologica
solutions.

Drawing on similar E911 principlesit has articulated with respect to telematics,'%’ the
Commission should require emergency service access for communications servicesthat: (1) offer
real-time, two-way voice service that is interconnected to the PSTN; (2) compete with traditiona
mobile wireless or locd wirdine telegphone sarvices, (3) are services for which the cusomer has
areasonable expectation of access to emergency services, and (4) can technicdly and
operationaly feasibly support E911 services. Communications service providers offering these

types of services should be required to adapt their servicesto provide 911 and E-911. In Leve

3 sexperience, it istechnicaly possible for service providersto do thistoday.

107 See E911 Scope Order 15, 70-90, 18 FCC Rcd at 25342-34, 25369-78.
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The Commission should not, however, require 911 and E911 capabilities to be deployed
indiscriminately for dl IP-enabled services. As Kevin Werbach explained a the Commisson’'s
Vol P Forum in December 2003, there is no need to provide emergency service viacertan
services, such as on-line gaming gpplications. Regulation should be targeted to those areas
whereit is necessary, and not beyond.

Moreover, the Commission should be flexible with respect to how IP-enabled providers
meet their 911 and E911 obligations, and it should dlow arange of dternative solutionsto
unique issues such as end-user mobility. To date, |P-enabled service providers have worked
cooperaively with the Nationa Emergency Number Association to reach agreement on many
basic principles, such asapreiminary timdine for access to emergency services and the need to
coordinate closely with relevant Public Safety Answering Points (“PSAPS’) when deploying IP-
enabled services with 911 capabilities '

| P technol ogies have the potentia to bring incredible service advancements and cost
reductions to the emergency services system. Asafirg step toward regping these benefits, the
Commission must break up the technological monopoly that controls the provison of emergency
services through telecommunications networks. Today’s emergency access network reflects the
hierarchica nature of the incumbent loca exchange network. All interconnected carriers direct
emergency callsto predetermined points — usudly controlled by ILECs — and then send them to
public safety officids. Thus, interconnecting IP carriers must currently convert their emergency
cdl ggndsfrom IPformat to TDM format and then route them over the legecy network. Leve

3 believes that 1P-enabled communications providers should meet these technologica

108 See Public Safety and Internet Leaders Connect on 911, Joint VON Codition — NENA
Press Release (Dec. 1, 2003), available at http://Aww.von.org/us files
V OI P%20press%20rel ease%20FI NA L %20112803.
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requirements to provide 911 access immediately, but the legacy emergency system should not
become the default system for the new 1P world.

Instead, the Commission should work with emergency system administrators to develop
and implement an advanced emergency access service that alows IP-enabled service providers
to unleash technologica advancements that cannot operate on the circuit switched network. For
example, as Dae N. Hatfidd explained in his report on enhanced emergency facilities, an I1P-
enabled emergency service system would enable “a cdler to send a picture of avehicle involved
in ahit-and-run accident along with a voice message”%® Such capabilities would improve the
delivery of emergency servicesto al subscribers!*°

Likewise, |P-enabled services promise to expand access to communications for people
with disabilities. For ingance, by ingantly “trardating” outgoing messages from text to voice
and incoming voice streams to text, |P-enabled services will alow deaf end usersto contact
anyone on the PSTN, even if the PSTN end user’ sline is not equipped as a Telecommunications
Device for the Deef (TDD). Moreover, through advanced touch-screen displays and voice-

activated command systems, | P-enabled devices offer communications aternatives for people

unable to use traditiond telephony equipment.

19 gseeDdeN. Hafidd, A Report on Technical and Operational Issues Impacting The
Provision of Wireless Enhanced 911 Services at 41 (2002), available at
http://gullfoss2.fcc.gov/prod/ectgretrieve.cgi?native or pdf=pdf&id document=6513296239.

110

Bringing these promising emergency services to fruition will require upgrades throughout
the E911 system. Many exigting routers that handle E911 calls may not be equipped to handle
typicd 1P signaing protocols like SS7, nor are they capable of responding to Session Initiation
Protocol, which is commonly used for IP-enabled voice communication services. Seeid. In
addition, PSAPs must upgrade their capabilities to ensure that they are ready to receive and act
on the expanded information flows the | P-based systems will provide.
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Findly, whether supporting the exigting system or implementing new systems, regulators
should ensure that al communication service providers and those persons using the systlem
contribute to its support on a competitively and technologically neutra basis.

2. The Commission Should Work Cooperatively With The Federal Trade
Commission On Consumer Protection |ssues.

Regulation is aso necessary to ensure that consumers of 1P-enabled services are not
subjected to service provider abuses, regardless of whether the |P-enabled service in questionisa
telecommunications service or an information service. In ether case, regulation should bar
providers from damming customers, for example, or from improperly using proprietary or
confidentid customer information. The need for consumer protection, however, does not require
the Commission to assume the role of protector. To the extent other agencies have responsibility
for consumer protection, the Commission should not contort statutory definitions or expansively
interpret its ancillary jurisdiction to address them on its own.

In particular, the Commission should recognize that the Federa Trade Commission
(“FTC”) hasjuriddiction to address unfair trade practices perpetrated by non-common carriers (as
the FTC did in promulgating its“Do-Not- Cdl” tdlemarketing rues). Thus, in order to address
consumer protection issues comprehensively, the FCC should work cooperatively with the FTC.
Through a collaborative effort, the two agencies could adopt paradle rulesto ensure that all
communications consumers receive the same protections against marketing abuse, regardless of

whether the consumers are served by acommon carrier or an information service provider.
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CONCLUSION

The emergence of comptitive IP-enabled services has exposed fundamenta weaknesses
in gatutory and regulatory provisons origindly designed for legacy circuit-switched networks.
Inits efforts to address these shortcomings, the Commission should take the two- step rulemaking
approach that Level 3 has described. First, the Commission should use its forbearance authority
and rulemaking authority to clarify that the reciprocal compensation regime — not the access
charge regime — governs | P-enabled voice communications that interconnect with the PSTN. At
the same time, the Commission should conclude that | P-enabled services are jurisdictionally
interstate and, thus, subject to exclusive federd jurisdiction. As part of itsfirst rulemaking step,
the Commission should aso restructure its mechanism for collecting universal support
contributions by adopting a connections-based regime or a numbers-based regime (or ahybrid of
the two). By taking these vitd preliminary actions, the Commission will eiminate market
uncertainty, facilitate its trandtion to a unified intercarrier compensation regime, and lay a
foundation that will make further rulemaking relating to |P-enabled services more tractable.

Sacond, the Commission should diminate virtualy al economic regulation that could
arguably apply to IP-enabled services, retaining only those rules that prevent providers from
using their market power to resst competition. In addition, the Commission should teke a
forward-1ooking gpproach to socid regulation by alowing IP-enabled service providers to
develop the most efficient solutions to consumers: demands for emergency services and
cooperating with the FTC, as well as other federal agencies, to protect consumers from abusive

marketing practices.
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