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Dear Ms. Dortch:

Qwest Communications International, Inc. ("QwesC') respectfully submits this letter in
the ahove-captioned dockets. It is Qwest's understanding that the Commission may be nearing a
decision in response to the D.C. Circuit's second remand of the intercarrier compensation rules
for ISP-hound traffic. See WorlJCom v. FCC, 288 F.3d 429 (D.C. Cir. 2002) (remanding, but
declining to vacate, Order on Remand, Implementation of1he Local Competition Provisions oj'
the Telecommunications ALl of j 996, 16 FCC Red 915 L(200 I)).

Oivcn the length of these proceedings and the extremdy large number of l1lings, Qwest
submits this letter to call the Commission's attention to tCJur prior filings that are especially
relevant to the Commission's decision. Those filings provide a strong legal foundation for
maintaining the transitional bill~and-keep regime for ISP-bound traffic established in the IS1>
Remand Order pending resolution of the hroader Intercarri er Compensation proceeding.

Qwest expresses its concern that the Commission may be considering reversing its earlier
decisions and ruling that ISP-bound traftic is subject to the payment of reciprocal compensation.
The Commission has previolLsly found in no uncertain terms that allowing carriers to collect
reciprocal compensation for ISP-bound traffic· had seriously undermined the robust local
competition that "Congress ... intended to facilitate with the 1996 Act.'" The Commission also
Connally found, based on years of experience and an extremely thorough record, that subjecting
ISP-bound tmrJic to reciprocal compensation led to massive amounts of "classic regulatory
arbitrage"" under which "viable, long-term competition among eIJicicl1t providers of local

Order on Remand, Implementation llthe I.ncol Competition Provisions ofthe in the
telecommunications Ad (~f 1996, 16 FCC Red 9151, 9162'1 21 (200 I) ("I,)'P Remand ()rder").

Id.
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exchange and exchange access services cannot be sustaincd."J To reverse course now and rule
that carriers should be pemlitted to charge reciprocal compensation for this tratlic would be to
take the exact course of action that the Commission previollsly held would undermine
Congress's purpose in adopling the Act.

In addition, for the Commission to shin course in the l~lce ora factual record lhat it has
already found to overwhelmingly support its previolls conclusions would not be lawful and
would subject the Commission to yet a third reversal by the D.C. Circuit. Moreover, that record
has not been supplemented since the last round of comments on compensation for ISP-bound
traffic was tiled more th,m two and a half years ago - hefon: the WorldCom decision was evcn
issued. The Commission could nol reverse its findings on the impact of reciprocal compensation
for ISP-bound calls or its compensation rules for ISP-bound traffic without, at a minimum.
receiving an additional round of comments and analyzing whether the rceord as supplementcd
would support such a drastic reversal.

I. A Bill-and-Keep Compensation Regime is Pcrmissihle
Even if Section 25t(b)(5) Applies to ISP-Bound Traffic.

Qwest previously submitted lcllIr filings in the above-captioned d()(;kets that provide the
Commission with Icgal, econumic and policy rationales for thc continuation of the current rules
for ISP-bound traffic: (1) a Novemher 22, 2000 white paper entitled A regal Roudmap./iJI'
Implementing a Bill and Keep Rule .It)r All Wireline Traj}ic (" White Paper"); (2) Qwest' s
November 5,2001 reply comments in we Docket No. 01-91 ("RepZv Comments"); (3) Qwest's
Novemher 12,2001 ex parle submission including an analysis by Dr. William E. Taylor. et al.
entitled, An Economic and Policy Analysis olEffkienilntercarrier Compensation Mechanisms
.FJr ISP-Bound Traffic ("1999 Hx Parle S'uhmis.I'ion"); and (4) an October 16, 2000 Letter from
John W, Kure 10 Magalie Roman Salas containing further analyses hy Dr. Taylor C2000 Ex
Parte Leller") , Copies of these filings arc enclosed for the Commission's convcnience. These
submissions provide support for the current interearrier compensation rules and arc consistent
with the D.C. Circuit's decision in WorldCom and its prior ruling in Bell Allantic Tel. ('os. v.
FCC, 206 F.3d 1 (D.C. Cir. 2000).

Qwest continues to bel icve that ISP-bound traflic lalls outside the scope of section
251(b)(5) and hence is not even potentially suhject lo reciprocal compensation under that secLion.
See While Paper at 5-10. The D.C. Circuit decision in WorldCom did not remove tbis option Cor
the Commission, instead, it simply hcld that the Commission, by relying on a transitional

Id at 9183-84 '1 71. See also id at SJ 154-55 ~'; 4-5 (findi ng tbat reciprocal eomrcllsation
for ISP-bound traffic yielded "a troubling distortion" of the marketplace), at SJ I64-65'-: 29
CrW]e conclude, .. that reciprocal compensation tor ISP-bound traffic distorts the development
or competitivc markets.").
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statutory provision to adopt permanent rules in the lSI' Remand Order, had committed errors in
reasoned decision-making.

1

But even if the Commission were to determim: that ISP-bound traffic is subject to section
251 (h)(5), the Commission could and should still require bill-and-keer f()r this traflic under
sedion 252(d)(2), whether or not the Commission also requires hill-and-keep for ordinary local
traiT'ic as well. The fact that traffic flows among carriers may not be symmetrical docs not
deprive the Commission of authority to order bill-and-keep. See Reply Comments at 34-39;
White Paper at 12-16.

Section 252(d)(2) docs not prevent the Commission from maintaining the current rules,
which provide for a smooth transition to bill-and-kcep. Section 252(d)(2) merely directs the
Commission and the states to "provide for the mutual and reciprocal recovery by each carrilo:r of
costs associated wilh the transport and termination on each carrier's network facilities of calls
that originate on the network facilities of the other carrier." 47 U.S.C. § 252(d)(2)(A)(i)
(emphasis added). Ample evidence in the record demonstrates that, under ordinary principles of
cost causation, a CLEC's costs of serving an IS? arlo: "associated with" the CLEC's knowing
decision to serve a customer with obvious and predictable incoming-only trame, not the LEC
serving the ISP's residential subscribers." The Commission itself has recognized that carriers'
"traffic imbalances arise[el from a business decision to target specific types of customers," and it
criticized carriers that have made this choice to target ISPs fbr attempting 10 compete hy shining
the resulting costs to other carriers whose customers happen to call those ISps.r, Even if those
costs arc deemed relevant for purposes of section 251 (h)(5), bill-and-kecp arrangements provide
each carrier with an opportunity for "recovery" ol"thesc costs through end-user charges, thereby
complying with section 252(d)(2).

Section 252(d)(2) itselfresolves any doubt that bill-and-kct:p arrangements arc
permissible by expressly permitting the Commission to prcscrihe "arrangements that w<Jive
mutual recovery (sHch as bitl-and-keep arrangements)." Id. § 252(d)(2)(H)(i). As the lcgislatiw
history of this "bill-and-keep savings clause" of section 252(d)(2)(H)(i) confirms, this clause thus
permits "a range of compensation schemes, such as an in-kind exchange of tramc without cash
payment (known as bil1-and-kcep arrangcmcnts).,,7 The Commission thus can, and should,
resolve any amhiguity in this statutory bnguage in favor of an appropriately robust construction
of the "hi II-and-keep savi ngs clause."

See WnrldCom v. FCC, 288 F.3d 429, 432-34 (D.C. eir. 2002).

Record evidence dt:monstrates that the CLEes costs arc not imposl!d on the ('LEe hy
the ISP subscribers' carrier; rather, they are cuused by the ISP and assumed by the ('LEC in
choosing to serve the ISP. See White Paper al 13-15 (citing 1999 Ex Parle Submission); see also
]O()O Hx Parte '"l!((er (ex parte presentation containing additional analyses by Dr. Taylor).

IS/, Nl!!JIand Order at 9154-55 ~ 5.

S. Rep. No. 130, 104th Cong., 2d Sess., at 120 (1996).
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While some CLFCs have suggested that the Commission may not adopt section 251 (0)(5)
compensation rules that distinguish between ISP-bound calls and other traffic currently subject to
reciprocal compensation, this is a red herring. As an initial malter, Qwest docs not believe that
any such distinction is nei..:essary: Qwcst has advocated in the broader Intercarrier Compensation
docket that bil1-and-kcep apply to ISP-bound and non-ISP bound calls alike.

H
Mon::over, nothing

in section 251 (0)(5) requires a single compensation rule for all kinds oftrafJic, and there arc
compelling reasons to treat ISP-hound traffic and "local" traffic differently as an interim step on
the way to such a comprehensive rule. For one thing, as Qwest argues in the White Paper, ISP­
bound traffic docs not aetually terminate locally with the ISP, instead terminating at an end point
that is not itself "local. " See White Paper at 8-9.

Second, dial-up Inlernet access calls have a much longer averagc hold time than non-ISP­
bound calls:) making the payment ofThLRIC-based traffic-sensitive reciprocal compensation
rates wholly inappropriatc. Those rates arc sct to allow the carrier to recover its non-traffic­
sensitive call set-up costs over the duration of an average voice call. J() In the case of ISP-oound
calls, where the holding times arc dramatically longer, the non-traffic sensitive call set-up costs
are recovered many times over Juri ng the course 0 ['the Internet connection. II

Third, ISPs arc not like other kinds of customers whose inbound calls currently give rise
to reciprocal compensation obligations. While, as the D.C. Circuit noted in !Jell A I/antic, I:!. it is
true that many businesses use their telephonc lines primmily to receive incoming calls (e.g, a
local pizza establishment), these businesses are not primarily engaged in selling the
communication itself (a pizza parlor sells pizzas, not a conversation with the chef). ISPs
resemble common carriers oecause, like common carriers, they are in the business of selling the
ubiIity to communicate with others. Thus, even if the Commission concludes that ISP-bound
traffic is subject Lo section 251 (h)(5), the Commission should recognize that ISP-bound calls are
indeed different from ordinary local traffic and should not he treated the same way. While
having a single rule apply to all section 251 (b)(5) traffic may be administratively convenient, the
Commission may not rely on administrative convenience as an excuse to ignore the real

See Comments ofQ,,'cst Communications International Inc.. Notice of Proposed
Rulcmaking, CC Docket No. 01-92 at 7-20. filed Aug. 21, 2001.

See Kevin Wcrbach, Digitnl Tornado: The Interne! and Telecommunications Policy,
opp Working Parer Series No. 29, March 1997, Pg. SR.
Ii>

II

1~

2()()() Hx jJarle Letter at 7-g; 1999 Ex Parte S'uhmission at 7-8.

2000 Ex Parte /'etter at 7-8; f 999 /-): rat'le Submission at 7-8.

Bell At/untie. 206 F.3d at 7.
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ditferences between these categories oftraflic that legitimately warrant different compensation
rules." Ll

The Commission's suggestion in the Local Competition Order that, as a general malter,
hill·and-keep arrangements are appropriate only where "traffic is roughly balanced,,14 docs not
deprive the Commission of authority to imposl: bill-and-keep for ISP-hound traffic. The
Commission reached this conclusion as a matLer of policy, not as a maHer of statutory
interpretation; rather than suggest that this is what section 252(d)(2)(I3)(i) requires, the roml
C'ompetition Order simply found that "the advantages of bill-and-keep arrangements outweigh
the disadvantages" only where traffic is balanced. 15 The Commission has hefore iL an
overwhelming <lmount of record evidence demonstrating that in the case of ISP-hound tranil:. the
balance lips the opposite ,vay than predicted in 1996. Eight years oC experience have
demonstrated that a cost-based calling-party's-network-pays cePNP") approach inevitahly leads
to arhitrage <:lnd competitive distortions. Indeed, as descrihed helow, the Commission has
expressly so found, and it may not disregard those findings now.

There is little question that such reasoning satisties thc standards set hy the D.C. Circuit;
indeed, the WorldCom court practically begged the Commission to rely on it. The court de<.:lincd
to vacatc the [SP Remand Order because it found "there is plainly a non-trivial likelihood that
the Commission has authority to elect" a bill-and-keep compensation rule. WorldCom, ]XX fi.Jd
at 434. And the court speci tically cited sections 251 (b)(5) and 251(d)(2)(B )(i) as the rOlt:ntial
statutory sources for that authority. it/. As Qwest's analyses demonstrate, the Commission wi 11
be on solid ground if it f()llows the D.C. Circuit's explicit lead.

II. Neither Reasoned Decision-makin~nor RC~lsonahlcStatutory
Interpretation Permits the Commission to Interpret a Provision
in the Act in a Manner that lJndercuts the Purpose of the Act Itself.

If the Commission were to reverse course and decide that ISP-bound calls arc subject to
reciprocal compensation under section 251 (b)(5), it would put itself in the position of once again
t~lCing rejection by the D.C. Circuit. Requiring reciprocal compensation arrangements ll)f ISP­
hound traffic would l:ontradict the Commission's detailed findings that such arrangements
Irustrate the policies ofthc Act. Such an order would be extremely diflicult to sustain as either
reasoned decision-making or as a reasonahle interpretation of an ambiguous statute under step

See Petroleum Communications', Inc. v, FCC, 22 !".3d 1164, 1173 (D.c. Cir. 1994) ("An
agency mllst justify its taiturc to take account of circumstances that appear to warrant di ffercnt
trcatment for different parties.").

first ({epmt and Order, Implementation oj"the Loco! Competition Provisions iflthe
Telucommunical ions Act o( 1996, 11 FCC Rcd 15499, 16055 ,: 1112 (1996) ("'local ('ofllpel ilion
Order").
15 id.
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two of Chevron. 1(, The Commission is a creature of its enabling statute [md is without power to
enact rules or regulations that are inconsistent with the intent of Congress.

17 Yct, reversal of the
Commission's position on the proper compensation regime for ISP-bound tra11ic would be
tantamount to such an action: as explained helow, the Commission has already found that
reciprocal compensation for ISP-bound traffic would frustrate the purpose of the Act.

In the 1St' Remand Order. this Commission found that reciprocal compensation for ISP­
bound traffic has been destructive ofloeal competition and thus has directly undermined the
goals of the Act. The Commission found that reliance on reciprocal compensation regimes Jor
ISP-bound traffic "has created opportunities for regulatory arhitrage and distorted the economic
incentives related to competitive entry into the local exchange and exchange access markets.',IH
In particular, the CommiSSion observed that "[blecause tr<Jffic to ISPs flows one way, so docs
money in a reciprocal compensation regime," illld as a result, '"this led to classic regulatory
arbitrage that had two troubling effects: (1) it created Inccntives for inefficient entry of 1.I~Cs

intent on serving ISPs exclusively and not otfering vi1:ible local telephone competition, as
C'onwess had intended {o/ucilitate ~1,ith {he 1996 Act; (2) the large one-way flows oCcash made
it possible for LECs serving ISPs to aJ1brd to pay their oV·in customers to use their services,
potentially driving 1SP rates to consumers to uneconomieallevels:,I~ [n fact, the Commission
found '"convincing evidence in the record th<:lt at least some carriers have targeted ISPs as
customers merely to take advantage of these" arbitrage opportunities.:'!>

Based on these findings, the Commission went on to hold that "the application 01" a CPNP
regime, such as reciprocal comrensation, to ISP-hound traffic undermines {he operation o{
competitive markets:'} I This is due to the fact that '"lSI's do not reccive accurate price signals
from carriers that compete, not on the basis oCthe quality and efficiency of the services they
provide. but on the basis of their ability to shift costs to other earricrs:'!~ Alternatively,
"'[e]lTicient prices result when carriers offer the lowest possible rates based on the costs of the

See Chevron USA .. Inc. v. Natural Resources Dej"ense Council, 467 U.S. 837 (19S4).

See id. at 843 ("The judiciary ... must reject administrative constructions which are
contrary to clear Congressional intcnC); see also Federal Hleelion Comm 'n 1'. Democratic
Senatorial Campaign Comm., 454 U.S. 27, 32 (19R I) (holding that Courts m<:lY invalidate agency
adjudication or rulemaking which is "inconSistent with the statutory mandate or that/hlstrates
the policy that Congress sought to implemeJ11")(emphasis added).
IS

1'1

ISP Remand Order, 1G FCC Red at 9153 ~ 2.

Id. at 9162 ~ 21 (emphasis added).

II

ld. at 9153 'J 2.

Id at 9183-84'1 71 (emphasis added). 5'ee also id. at 9164-65 ~ 29 ("reciprocal
compensation for ISP-bound traffic distorts the development of complJtitive mark.ets·').

ld. at 91 R3-84 ~ 71.
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services they provide to rsps, not when they can price their services without regard to cost," an
opportunity that exists when reciprocal compensation is required for ISP-bound tra11ic.

D
Thus,

because of concerns that "viable, long-term competition among efficient providcrs of local
exchange and exchange acccss services cannot be sustained where the intcrcarrier compensation
regime docs not reward efficiency and may produce retail ratcs that do not reflect the costs of the
services provided," the Commission conduded that "a compensation regime, such as bill and
keep, that requires carriers to recover more oftheir costs from end-users" is more likely to avoid
the problems of regulatory arbitrage and market distortion that result from requiring reciprocal
compensation regimes lor ISP-bound tranic.

2c1

These findings are not only correct; the record compels them. Further, the World('om
court did not question the val idity of these findings.

As the D.C. Circuit has recognized, "resolution of.m ambiguity in a statute, if it has
conscquences, inevitably requires thc agency to consider competing policy objectives."}S As
such, "review of an agency's construction of an ambiguous statute is review of the agency's
policy judgments.""(' Reviewing courts "are to defer" to an agency's policy judgments, but
courts "Cellinot accept [policy judgments] if they scem wholly unsupported or iCthey conflict
with the policy judgments that undergird the statutory scheme.',n IIerc, the Commission has
concluded, based on an extensive record, that reciprocal compensation arrangements for ISP­
bound traflic frustrate the policy of the Act to promote competitive markets in the
telecommunications industry. [f the Commission were to require or permit reciprocal
compensation 1()f ISP-bound traffic in the bee of these policy Jindings, it would be
implementing a policy judgment that is both unsupported by the record (which has not been
supplemented) and contrary to the policy of the Act. Such a conclusion would not be accurate
either as a matter of interpreting an ambiguous statute or as a matter of developing a reasonable
rule under the Administrative Procedure Act ("APA"),n [n any event, slIch an action would not

:::'
Id.

fd.

Wagner Seed Co. v. Bush, 946 F.2d 91 R, 923 (D.C. Cir. 1991).

Health Ins. Ass 'n. ofAm. v. Shulala, 23 F.3d 412,416 (D.C. Cir. 1994).

ld.

See Chevron, 467 LJ .S. al 843 ("The judiciary ... must r~iect administrative constructions
which are contrary to clear Congressional illtenC); see also Federal Election ('omm 'n v.
Democratic S'enalorial Campaign ('omm., 454 U.S. 27, 32 (1981) (holding that Courts may
invalidate agency acUudication or ru1cmaking which is "inconsistent with the statutory mandate
or that/ruslrales the POliLY Ihut ('onwess SOuKht 10 implement")(cmphasis added).
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constitute responsible or reasonable regulation and would be highly unlikely to withstand judicial
• :!oL)

review.

III. The Commission Could Not Reverse Its Intercarrier Compensation
Rules Without Conducting Another Round of Notice and Comment.

The last round of comments on this subject was filed more than two and a half years ago,
and the industry has never been aft()rded the opportunity to comment 011 the D.C. Circuit's
remand in WorldCom. (Indeed, the last round of comments on this subject was filed in
Novemher 2001 as part orthe Intercarrier Compensuiion NPRA1'1) that was released in tandem
with the 1ST Remand Order under review in Wo,.,dCom.) The Commission has already held that
the existing record requires a finding thal reciprocal compensation for ISP-bound traffic
frustrates the plain purpose of the Act. Therefore, the Commission cannot reverse its position
and apply reciprocal compensation to ISP-houml calls while relying on the existing record.

As the D,C. Circuit has held, "'I s lection 553 of the Administrative Procedure Act requires
agencies to provide notice ofa rule thirty days before it becomcs elTective and to give the public
an opportunity to comment on it.,,11 rhis notice-and-eomment requirement serves the purpose of
"allowing interested parties the opportunity of n.:sponding 10 proposed rules and thus allowing
thcm to participate in the formation or the rules by which they are to be regulated."n Moreover.
"Itlhe more exp<ll1sive the regulatory reach of these rules ... the greater the necessity for public
comment."» If the Commission \vere to reverse its previous condusions regarding its
interpretation of section 251 (b)(5)'s reciprocal compensation requirements, it would be making a
new rule.;.) This new rule would have an expansive regulatory reach affecting almost all carriers.
As such, under the APA's notice-and-comment requirements, the Commission is obligated to
give all affected carriers the opportunity to comment on the Commission's proposed rule. It

,""'ee also A40unlain Side Mohile ESlates Partnership v Secrewry ufHuusing & Urhan
lJev.• 5fi "".3d 1243,1248 (10th Cif. 19(5)("1 n10 deference is warranted if the intef[xetation is
inconsistent with the legislative intent reflected in the language and structure of/he statute or if
there are other compelling indications thai it is wrong.").

Notice of Proposed Rulemaking, Developing a Unified Intercarrier Compensation
Rcgi me, CC Docket No. 01-92, 16 FCC Red 9610 (200 I).

Tennessee Gus Pipeline Co. l'. FHRC, 969 F.2d 1141,1144 (D.C. Cir 1(92): see also
5 U.S.C. § 553(b)-(d).

JI

American Fed 'n (~t" Gol' 't Fmployee.\· v. Bluck, 655 1:.2d 1153, 1156 (D.C. Cif. 1(81).

ld

5o;"e 5 U.S.c. § 551(4).
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would be reversible error for the Commission to promulgate a new rule without issuing a notice
and allowing affected parties a chance to comment.

15

The APA provides an exception to its notice-and-comment requirements in such
situations "when the agency for good cause Iinds (and incorporates the finding and a brief
statement of reasons therefore in the rules issued) that notice <lnd public procedures thereon arc
impracticable, unneceSS<:lry, or contrary to the public interesC)(' The D.C. Cin:.;uit has repeatedly
held that '"exceptions to the notice and comment requirements wilt be narrowly construed and
only reluctantly countenanced."" Furthermore, "the cxceptiuns should be invoked only in
emergency situations when delay would do real hartn."l~

This narrow exception cannot apply here. Nothing would make a nevt' round oCnotiec
and comment impracticable, unnecessary, or contrary to the public interest. The Commission
has already waited two years fol1owing the D.C. Circuit's remand 10 act; hence, a short further
delay to permit compilation ofa sustainable record cannot he viewed as impracticable.

In surn, the Commission docs not possess valid reasons j()r invoking the exception to the
notiee-and-comment procedures. Instead, it must give notice and offer all aJTectcd parties thc
opportunity to provide comments on any proposed reversal of the Commission's still existing
rules concerning the correct interpretation of section 251 (b)(5) and the proper intercarrier
compensation regime for ISP-bound traffic.

* * *

The D.C. Circuit madc clear that the Commission could "re-adopt" its current rules if it
engagcd in the proper analysis. The Commission has already said what compensation rule it
believes Congress intended. and the Commission will he on very shaky ground if it takes a
eourse of action that it has already found would undcrmine Congress's intent. The Commission
must again act to prevent the economic waste and irrationality thal result from allowing cmriers
to collect reciprocal compensation for ISP-bound traffic. The existing rules arc just and
reasonahle and should be continued. Any other coursc of actiun would bc to invite yet another
court reversal in this docket.

Set: Spr;nl Corp P. FC'C', 315 FJd 369, 373-77 (D,C, Cir. 20(3).

5 U.S.C. § 553(b)(B).

AClion on Smoking und Health v. Civil Aeronautics I1vard, 713 F.2d 795, 800 (D.C. Cir.
1(83); see a/so, e.g Amcl';cun Fed'n a/Gm' 'I Employees, 655 F.2d at 1156; New Jersc.v Dep 'f (!(
Environmental Protection v. EPA, 626 F.2d 1038, 1045 (D.C. Cir 1(80); Humanu o!,,,'oulh
Carolina, Inc. v ('alff/mo, 590 F.2d 1070, 1082 (D.C. Cir. 1(78).

Action on Smoking and Health, 713 r.2d at SOO.



Ms. Marlene H. Dortch
May 21, 2004

Page 10

Enclosures

By:

Respectfully submitted,

QWEST COMMUNICATIONS
INTERNATIONAL INC.

f~ /; Il7lr.L /'~
Andrew D. Crain
Robert B. McKenna
Suite 950
607 14th Street, N.W.
Washington, DC 20005



A Legal Roadmap for Implementing
A Bill and Keep Rule for All

Wireline Traffic

Prepared by Qwest Communications International, Inc.

For Inclusion in CC Docket Numbers 96-98 and 99-68
Implementation of the Local Competition

Provisions of the Telecommunications Act of
1996: Inter-Carrier Compensation for

ISP-Bound Traffic

DATE 11-22-00

---------- =====



TABLE OF CONTENTS

Executive Summary

I General Approaches to Implementing Bill and Keep , , 2

]1. Removing ISP Dial-Up from the Scope of Section 251(b)(5) 5

A. The D.C. Circuit's Opinion in Bell Atlantic Does Not Require That ISP
Trame Be Included in Section 25 I(b)(5) 5

I There is ample Commission precedent for using an "end-ta-end" analysis
to determine the substantive classification ofservices as "local. " ,.. , 6

2 internet-bound dial up traffic does not "terminate" at the ISP's modem
bank within the meaning ofthe Commission '.I' rules 8

3. ISPs are jimdamentally different from businesses thaI use the telephone
just as part aftheir operations _ 9

B. The Commission May Regulate ISP Dial-Up Traffic Under Section 201 10

C. The Commission May Regulate the Remaining Wireline Traffic Under
Section 251 (b)(5) , , , , 12

III. Including ISP-Dial Up in Section 251 (b)(5) 12

J\. Implement Bill and Keep Based on Ordinary Principles of Cost Causation
by Finding That the Costs of ISP Dial-Up Are "Associated" with the
ISP, Not the ISP's Subscribers 13

B. Limit Recirpocal Compensation to Genuine Two Way Carriers 16

C. Forbear from Applying Section 252(d)(2) 18

Con(lusion , 20

Appendix A

Appendix B



EXECUTIVE SUMMARY

The Commission is continuing to struggle with the conundrum posed by what is called
"ISP reciprocal compensation" - the massive diseconomies created when a CLEC serves a
large number of Internet Service Providers and establishes a huge subsidizing revenue stream
from a neighboring ILEC solely on account of one-way connections between the ILEe's
customers and the Internet. While the Commission has been considering this issue for some
time, its current deliberations are guided by the Court of Appeals decision in Bell Allanlie, in
which an earlier Commission determination that ISP reciprocal compensation was not subject to
the reciprocal compensation provisions of section 251(b)(5) of the Telecommunications Act was
reversed for lack of sufficient reasoned decision making.

This paper examines the Commission's options in dealing with the ISP reciprocal
compensation issue in light of Bell Atlantic. We have proposed legal arguments designed to
support the economIc and public policy analyses that document that the best method of treating
inter-carrier compensation in the context ofISPs is what is called "bill and keep," where both
carriers participating in a partnership to provide a connection between the ISP customer of one
carrier and the end user customer of the other bear their own costs. As we demonstrate, there are
various means of approaching a bill and keep regime in the wake of the Bell Atlantic decision.
One legal quandary that we address is the fact that the Commission has suggested that section
252(d) of the Act permits mandatory bill and keep for local traffic only when traffic between two
carriers is relatively in balance: thus, in the case ofISP reciprocal compensation, it would seem
potentially anomalous to order bill and keep for the express reason that the traffic is so seriously
out of balance as to create public policy dangers. Nevertheless. we conclude that proper analysis
fully suppurts a n:gulatory structure in which ISP reciprocal compensation is handled via bill and
keep, either alone or in conjunction with bill and keep for traffic mllre clearly identified as local
in nature. Indeed, we suggest that this approach is possible even if the Commission does not
n:visit its rule concerning the need for traffic to be balanced, although it certainly may do so.

This raper presents two approaches which provide a legal foundation for a bill and keep regime
jllr ISP and local traffic:

• ISP traffic can be treated as non-local in nature and not subject to the reciprocal
compensation provisions of section 251 (b)(S) at all. This is the approach initially taken in
the order reversed in Bell Atlantic. However, review of the record and the Bell AtlanOe
decision demonstrates that the Commission can quite comfortably conclude that, consistent
~vith the directions of the Court and with reasoned decision making, delivery of ISP traffic to
a CLEC is not subject to the reciprocal compensation provisions of section 251 (b)(5) because
delivery ofIntemet-bound traffic to the ISP does not constitute either transport or termination
of that traffic. A bill and keep structure can still be made applicable to other local traffic
pursuant to the provisions of section 25] (b)(5).

• ISP traffic can be treated as subject to 2Sl(b)(5), but still subject to a bill and keep regulatory
structure. This conclusion does not require that the Commission abandon its prior analysis
that section 252(d)(2) requires that costs be reasonably in balance as a prerequisite to
ordering bill and keep as a regulatory requirement. Bill and keep for ISP traffic pursuant to



section 252(d)(2) can be ordered simply on the recognition that, in the case ofISP traffic, the
originating LEC is not the cost causer in any cogni7..able economic sense. So long as the
structure pennits the CLEC to recover its costs from the entity with which such costs are
"associated" - the ISP which is its customer - bill and keep would be consistent with the
Act.

The Commission could also implement bill and keep for ISP traffic by denying reciprocal
compensation for carriers that offer service only to a limited number of customers based on
Internet arbitrage, and by forbearing from enforcing the reciprocal compensation pricing rules in
section 251(d)(2). While these are discussed in this paper, they are not optimal and we do not
recommend that they be adopted.



A LEGAL ROADMAP FOR IMPLEMENTING A DILL AND KEEP RULE FOR ALL
WIRELINE TRAFFIC

For several years, the Commission has been wrestling with the problem of "ISP

reciprocal compensation" - whether and how the Commission's rules implementing 47 u.se.

~ 251 (b)(5) apply to the dial-up connections between Internct servicc providers ("ISPs") and

their subscribers when two or more carriers collaborate to provide such connections. Many

parties have sought to exploit the current rules by creating ISP-only carriers that exist primarily

to tap into the significant flow of reciprocal compensation payments that these incoming-only

customers generate, creating a massive transfer of wealth to these carners from the ratepayers of

the incumbent LEes. The current compensation regime distorts the marketplace, discouraging

carriers from building networks to serve the residential customers who initiate these dial-up

connections, and rewarding carriers for restricting their services to ISPs exclusively. Under the

present rules, incumbent LEC ratepayers subsidize the carriers serving ISPs with hundreds of

millions of dollars a year, regardless of whether those ratepayers use the Internet themselves.

The Commission is well aware of these hanns, which have been documented in multiple

rounds of comments and ex partes over the past four years, and which have spawned extensive

debate on Capitol Hill as well. The Commission took a first step toward addressing these

problems last year by ruling that ISP dial-up calls transmitted from one LEC to another fall

outside section 251 (b)(5) because they do not terminate locally with the ISP, see Declaratory

Ruling and Notice of Proposed Rulemaking, Implememaiion ofthe Local Competition

Provisions in the Telecommunications Act of 1996: Inter-Carrier Compen,mtionfor lSP-Bound

Traffic, 14 FCC Red 3689 (1999) ("Reciprocal Compensation Declaratury Ruling"). However,

the D.C. Circuit vacated and remanded this initial effort because it found that the Commission
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had not adequately explained its reasoning. See Bell Atlantic; Tel. Cos. v. FCC, 206 F,3d I (D.C.

eiL 2000) ("Bell Atlantic").

Qwest understands that the Commission is using this remand as an opportunity to explore

comprehensive legal and practical solutions to the question of ISP reciprocal compensation. One

solution the Commission reportedly is considering is a "bill and keep" rule for ISP dial-up

traffic, or for local and ISP dial-up traffic alike. As Qwest and other parties have demonstrated

in their comments and ex parte presentations to the Commission. given the current ESP

exemption from carrier access charges, a bill and keep compensation structure represents the

l'conomically optimal solution to the problem of lSP reciprocal compensation. The purpose of

this paper is to articulate and analyze legal argwnents that would support implementation of a

bill and keep structure for Internet-bound traffic, either in isolation or together with other kinds

of wireline traffic.

I. General Approaches to Implementine: Bill and Keep.

A bill and keep rule for Internet-bound traffic could be grounded on one of two sources

of authority. If the Commission deems lSP dial-up calls non-local or otherwise outside section

25I(h)(5), any interearrier compensation rule would have to be based on the Commission's

general authority under 47 U.S.c. § 201. l[, on the other hand, Internet traffic were deemed to be

within the ambit of section 251(b)(5), then any bill and keep transport and termination rates for

that traffic (or some broader range of traffic encompassed by section 251 (b)(S)) would have to be

set in accordance with 47 U.S.c. § 252(d)(2). Section 252(d)(2) prevents a state commission

from approving a section 251(b)(5) reciprocal compemation arrangement unless the arrangement

"provide[s] for the mutual and reciprocal recovery by each carrier of costs associated with the

transport and termination ... of calls that originate on the network facilities of the other carrier,"
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with the costs determined "on the basis of a reasonable approximation of the additional costs of

tenninating such calls." 47 U.S.c. § 252(d)(2)(A)(i), (ii).

While section 252(d)(2) expressly does not "preclude arrangements that afford the mutual

recovery of costs through the offsetting ofreciprocal obligations, including arrangements that

waive mutual recovery (such as bill-and-keep arrangements)," id. § 252(d)(2)(B)(i), any

regulatory regime that imposes bill and keep for out-of-balance traffic will need to address

whether the scheme "afford[s]" or "provide[s] for the mutual ... recovery by each carrier of

costs." The Commission suggested in its Loca! Competition Order that some degree of balance

generally is necessary, ruling that states may impose mandatory bill and keep arrangements only

where traffic between carriers is "roughly balanced." First Report and Order, implementation of

the Local Competition Provisions in (he Telecommunications Act of /996, 11 FCC Red 15499,

16054-55 'I~ 1111-13 (1996) ("Local Competition Order"). Of course, the Commission could

squarely amend this rule, but ultimately the challenge before the Commission with respect to

fashioning a bill and keep regime for ISP traffic will be to ensure that any such regime complies

with the principles set forth in the body of section 252 itself. The proposals discussed below lay

out ways in which the Commission could proceed.

The very reason the Commission is considering action with respect to ISP dial-up is that

(he traffic flows between incumbent and competitive carriers are out of balance/ Thus, the best

way for the Commission to implement bill and keep would be to reaffirm its conclusion that

Internet-bound calls do not come within the scope of section 251(b)(5) at all; then, any

1/ Whereas the imbalance between ILEC and CLEe traffic flows for Internet-bound calls
arises solely as a result of the CLEes' regulatory arbitrage, the asymmetrical traffic flows
between wireline and CMRS networks are entirely real, resulting from differences in network
costs, pricing, and customer usage preferences. As discussed below, this inherent traffic
imbalance between wireline and CMRS networks suggests that CMRS traffic should not be
included in whatever general bill and keep rule the Commission chooses to adopt.
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intcrcarrier compensation rule adopted for such traffic would not be bound by the limitations of

section 252(d)(2), Such an approach would require a thorough analysis ufthe D.C. Circuit's

decision in Bell Atlantic v, FCC, but would not otherwise be vulnerable to challenge under the

Act. The Commission could then subject some or all of the remaining local traffic to a bill and

keep structure pursuant to sections 251 (b)(5) and 252(d)(4).

Ie on the other hand, the Commission Were to modify its earlier conclusion concerning

lhe non-local nature of ISP-bound traffic (or were to revisit its conclusion that 251 (b)(S) is

limited to local traffic) the Commission could still implement a bill and keep compensation

structure under section 25 I (b)(5). The Commission could find thal under ordinary principles of

cost causation, the costs ofISP dial-up are "associated," for purposes of section 252(d)(2), with

serving the ISP, not its subscribers. Alternatively, the Commission could hold that carriers that

have intentionally limited the customers they serve simply to create traflic imbalances arc not

entillcd to "reciprocal" compensation arrangements under section 251(b)(5), Finally, the

Commission could decide under its section 10 authority, 47 U.S,c. § 160(a) that it is appropriate

to forbear from applying section 252(d)(2) to ISP-bound traffic. Each of these approaches,

however, presents its own set of issues that the Commission would have to address bdore

proceeding.

Whichever route the Commission chooses, it clearly has jurisdiction to act. Whatever

other concerns the D.C. Circuit had in Bell Aflantic, the court expressly reaffirmed the

Commission's end-la-end methodology for determining whether traffic comes within its

regulatory jurisdiction: "There is no dispute that the Commission has historically been justified

in relying on this method when determining whether a particular communication is

jurisdictionally interstate." Bell Atlantic, 206 F.3d at 5. The D.C. Circuit further acknowledged

- 4-



lhat, when ISP subscribers dial their ISPs' local modem banks, they do so to initiate

communications that most commonly tenninate out of state and around the world. See id. (in the

case ofISP dial-up, "there is some communication taking place between the ISP and out-of-state

websites"). Thus, nothing in the D.C. Circuit's opinion displaces the Commission's jurisdiction

10 prescribt: an intercarrier compensation rule for ISP dial-up traffic, whether or not the

Commission deems that traffic the subject to section 251 (b)(5Vi

II. Removine: ISP Dial-Up from the Scope of Section 25](b)(5).

As noted above, section 252(d)(2) presents a potential obstacle to imposing bill and keep

on out-of-balance traffic only if thaI traffic is held to come within the scope of section 251 (b)(5).

If the Commission reaffinns its conclusion that ISP dial-up traffic falls outside section 251(b)(5)

because ISP subscribers' Internet-bound communications do not terminate at the ISP's modem

bank, then the Commission simply is not constrained by section 252(d)(2).

A. The D.C. CircuiCs Opinion in Bell At/antic Does Not Require That ISP
Traffic Be Included in Section 251(b)(5).

The Bell Atlantic decision held that the Commission had not sufficiently supported its

Initial determination that ISP traffic is not subject to section 251(d)(5). However, the D.C.

Circuit did not base its objections to the Reciprocal Compensation Declaratory RulinK on any

fundamental disagreement with the substance of the Commission's decision on the merits. Nor

did the Court hold that ISP traffic is, in fact, subject to section 251(b)(5). Rather, the opinion

Moreover, the Commission could assert jurisdiction over the residual portion ofIntemet­
bound traffic reflecting communications with in-state web servers by finding that there is no
practical way for carriers to monitor the destinations of the individual Internet-bound packets
they carry or segregate in-state from interstate traffic. See Louisiana Public Servo Comm 'n v.
FCC, 476 U.S. 355,375 n.4 (1986). 'The preponderance of commenters confirmed that fact in
response to the Commission's April 27, 1999 NPRM in this docket.
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fOund that the Commission had not adequately justified its reasoning under the Administrative

Procedure Act. The Court left open to the Commission the option to revisit and explain its initial

decision, fully contemplating that the Commission could well reach the same conclusions. lfthe

Commission does decide to continue to analyze lSP traffic as subject to section 201 rather than

section 251 (b)(5), it can address the Be" Atlantic decision as follows:

1. There is ample Commission precedent/or using an "end-to-end" analysis to

derermine the subslanlive classification ofservices as "local." Despite CLEes' argwllents to

the contrary, the D.C. Circuit did not forbid the Commission from determining the regulatory

classification of a service by examining the endpoints of the larger chain of communication of

which that service is a part - the approach traditionally used by the Commission in analyzing a

service's jurisdictional classification. Instead, the court simply held that the Commission "has

yet to provide an explanation why this inquiry is relevant to discerning whether a call to an ISP

should fit within the local call model of two collaborating LEes or the long-distance model of a

long-distance carrier collaborating with two LECs." Bell Atlantic, 206 F.3d at 5 (emphasis

added).

The D.C. Circuit's conclusion that the Commission had never applied its end-to-end

analysis outside ofjurisdictional inquiries is simply incorrect. For nearly a decade, the

Commission has examined the entire chain of transmission of which a service is a part (and, in

particular, examined where that transmission begins and ends) to determine the applicability of

substantive rules that tum on whether the service is truly local or merely transits the local

exchange network as part ofa long distance call. For example, in Teleconnecl Co. v. Bell Tel.

Co., 6 FCC Red 5202 (1991), recon. denied, 10 FCC Rcd 1626 (1995), the Commission used

SLlch an analysis to determine the appropriate application of access charges to calls made with
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Tekconnect's 800 calling card. The Commission looked at the endpoints of these calls to decide

whether they consisted of one continuous communication or two separate ones. In detennining

that there was only one call, the Commission noted that "the end-to-end nature of the

communications [is] more significant than the facilities used to complete such communications,"

and accordingly considered the calling card calls "from [their] inception to [their] completion."

10 FCC Red 6' 12. The Commission has repeatedly applied the same end-to-end analysis to

determine the appropriate application of access charges to resold 800 services, see Memorandum

Opinion and Order, international Telecharge, Inc. v. Southwestern Bell Tel. Co., 11 FCC Rcd

10061, 10069-70 ~, 21-22 (1996), and to a variety of optional services including call waiting,

call forwarding, voice mail storage, and paging. See Memorandum Opinion and Order, AT&T

Corp lJ. Bell Atlantic-Pennsylvania, 14 FCC Rcd 556, 578-79 ~ 47 (l998V'

The Commission did not cite these precedents in its Reciprocal Compensation

Declaratory Ruling or its briefs to the D.C. Circuit. A careful explication of these precedents on

remand would establish that the use of an end-to-end analysis to exclude Internet-based traffic

from section 251 (b)(5) in fact comports with longstanding agency practice, and that it would

have been error not to apply an end-to-end analysis here.

)/ The Commission has applied an end·to-end analysis to resolve substantive issues in
contexts other than access charges as well. In Request by RCN Telecom Services and Bell
Atlantic for Clarification ofBell Atlantic's Authority to Carry Local Traffic Between Exchanges
on BehalfofCompetitive Local Exchange Carriers, 14 FCC Red 13861 (1999), RCN Telecom
and Bell Atlantic petitioned the Commission for a detennination of whether section 271 permits
Rell Atlantic to transport RCN's calls between two points within Bell Atlantic's local calling
area. even though RCN's point of interconnection is located outside of Bell Atlantic's local
calling area. In holding that Bell Atlantic could transpon such calls, the Commission again
focused on "the end·to-end nature of the communication[]," stating that it could "find no reason
for why RCN traffic that begins and ends within BA's local calling area cannot pass through an
interconnection point outside of the BOC's local caIling area." 14 FCC Red at 13866' 13
(emphasis added).
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2. Internet-bound dial up traffic does not "terminate H at the ISP's modem bank wilhin

the meaning a/the Commission's rules. The Commission's second error, according to the D.C.

Circuit, was its failure "to apply, or even to mention, its definition of 'tennination,' namely 'the

switching of traffic that is subject to section 251(b)(5) at the tenninating carrier's end office

switch (or equivalent facility) and delivery afthat traffic from that switch to the called party's

premises." Bell Atlantic, 206 FJd at 6 (quoting 47 C.F.R. § 51.70l(d)). Again, the Commission

can easily correct any failure of explanation on remand.

First, it appears that the D.C. Circuit misread 47 C.F.R. § 51.701(d), the Commission

definition of "termination" in question. On its face, that rule is not intended to define the local

traffic subject to section 251(b)(5); rather, it applies only after the traffic has been determined by

the Commission based on other rules to be "subject to section 251(b)(5)." 47 C.F.R.

~ 51.70 I(d). The point of the Commission's rule is simply to classify the universe of section

251 (b)(5) trafIic as ooe of two services: "termination" as opposed to ''transport.'' See 47 C.F.R.

§ Sl.701(c) (complementary definition of "transport"). The Commission was correct to consider

this rule irrelevant; should it choose to Teaffinn this conclusion, it need only explain why.

Second, ample Commission precedent confirms the technical reality that ISP's local

modem bank is not the "called party" that the ISP subscriber ultimately aims to reach, and hence

the call does not "terminate" with the (SP under any permissible reading of that word. The

Commission has consistently defined the "called party" in terms of the caller's intention, and it

has ruled multiple times that when a caller tirst dials a "local" telephone number to reach an

intermediate platform before directing his call to its final destination, the intermediate platform is

not a "called party." See. e.g, TelecanneCI Co. v. Bell Tel. Co., 10 FCC Red 1626,1627,1630

'1'15, 14 (1995) (long distance platform reached through an 800 number); Memorandum Opinion
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and Order, Petilionfor Emergency Reliefand Declaralory Ruling Filed by Ihe BellSouth Corp., 7

FCC Rcd 1619, 1620, 1621 " 9, I) (l992)(voice mail); cf Local Competition Order, II FCC

Red at 15935 n.2091 (discussing operation of Feature Group A)'¥ An ISP subscriber does not

dial a local telephone number because he wants to speak to the ISP's modem bank; rather, he

does so to connect to the servers beyond that modem bank, that contain the content of the

Internet.

3. lSPs are fundamentally different from businesses that use the telephone just as part of

their operations. The D.C. Circuit noted that the Commission "hard] not satisfactorily

explained why an 1SP is not ... simply a communications-intensive business end user selling a

rroduct to consumer and other business end users." Bell Allantic, 206 FJd at 7 (internal

quotation marks omitted). Again, the court held only that the Commission had not explained the

difference between an ISP and a pizza-delivery firm, not that it could not provide such an

explanation. The Commission has since: articulated the missing explanation (indeed, to the same

l;ourt that decided Bell Allanlie, and to two of the same three judges) in its recent brief defending

the Advanced Services Remand Order:

Moreover, ISP-bound traffic differs decisively from calls to other businesses that
use telecommunications, such as "pizza delivery firms, travel reservation
agencies, credit card verification finns, or taxicab companies." [Citation omitted]
Those businesses might place separate calls of their own to assist the customers
that have called them; for example, a taxi dispatcher ordinarily takes one call from
a customer before placing a separate call (to which the customer is not usually a

~.' The D.C. Circuit suggested that the Teleconnect and Bel/Soulh precedents might not
apply because ISPs provide "infonnation services," see Bell Atlantic, 206 F.3d at 6, but this
concern is misplaced. The Commission has appJied this same understanding of where
communications begin and end to ESP services, of which ISP services are simply a subset. As
the Commission has explained, a call to an ESP is an "interstate call[] which transit[s the ESP'sJ
location" On the way to its final destination. Memorandum Opinion and Order, MTS and WArS
Markel Structure, 97 F.C.C.2d 682, 711-12 ~ 78 (1983) (emphasis added). Even iran ESP
"might terminate a few calls at its own location," the Commission recognized, most of the calls it
receives will "transit its location" and continue on to interstate destinations. ld. at 712 ~ 78.
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party) to a taxi driver. As a general matter, those businesses do not provide their
customers with anything remotely resembling what an lSP provides; a service
supplied by means of a seamless, real time transmission between the customer
himself and interstate or foreign Internet sites to which the customer seeks access.

Brief for Respondents at 55, WorldCom, Inc. v. FCC, No. 00-1002 (D.C. Cir. Feb. 21, 2000).

The Commission now can and should tum this argument from a litigation submission into a

formal holding.

B. The Commission May Regulate ISP Dial-Up Traffic Under Section 201.

If the Commission docs reaffirm on remand that Internet-bound calls are not governed by

section 251 (b)(5). the Commission may then use its general power over the "charges" for

interstate traffic (47 V.S.c. § 201) to prescribe an intercarrier compensation rule for ISP dial-up,

just as it used that authority to adopt compensation rules to govern where two LECs collaborate

to carry a call to an IXC. See Third Report and Order, MTS and WATS Markel Siruclure, 93

F.C.C.2d 241, 254~55 ~~ 37-41 (1983) (citing authority under section 201 (a) to regulate jointly

rrovided interstate access). Indeed, the Commission had previously used this same authority to

adopt an interim bill and keep rule for CMRS traffic. See Notice of Proposed Rulemaking,

lnlerconnecfion Between Local Exchange Carriers and Commercial Mobile Radio Service

Providers, II FCC Rcd 5020, 5023 ~ 3 (1996); Notice of Proposed Rulemaking and Notice of

Inquiry, Equal Access and Interconnection Obligations Perlaining [0 Commercial Mobile Radio

Services, 9 FCC Rcd 5408, 5455-56 ~ 113 (1994).

Adopting a bill and keep rule for Internet-bound traffic under section 201 would conform

with longstanding Commission precedentY When an ordinary long distance cali transits two

LECs' networks on its way from the local caller to an interstate service provider (or vice versa),

)/ It is important to recognize that section 251 expressly recognizes and preserves
Commission authority under section 20 I. See 47 U.S.c. § 251 (i).
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Commission precedent deems the LEes to be co-providers of the interstate carrier's access

service, and the LECs share both the costs of access and the access revenues from the interstate

provider. See Reciprocal Compensation Declaratory Ruling, 14 FCC Rcd at 3695 19 {"When

two carriers jointly provide interstate access (e.g., hy delivering a call to an interexchange carrier

(lXC)), the carriers will share access revenues received from the interstate service provider.");

Memorandum Opinion and Order, Investigation ofAccess and Divestiture Related Tariffs, 97

F,C.C.2d 1082, 1176-77 (1984) (rejecting mandatory single-carrier billing for jointly provided

access services).~ ISPs also are interstate service providers, but unlike ordinary long-distance

carriers, ISPs are currently exempt from paying carrier access charges, other than the relatively

small special access surcharge. Hence, there is no (or relatively little) carrier access revenue for

the two LEes serving the ISP to dividcY A bill and keep rule is equivalent to finding that the

two LEes serving an ISP are co.providers of the ISP's local dial-up connections, but that there is

no carrier access revenue that the two LECs should share. As discussed in more detail in

Appendix A below, this course of action has already been well vetted in the most recent round of

comments in this docket, and the Commission could easily pursue this course without further

notice and comment.

!! See also Memorandum Opinion and Order, Access Billing Requirementsfor Joint Service
Pro\'ision,4 FCC Rcd 7183, 7185-86 n 21-26(1989); Memorandum Opinion and Order, Waiver
ofAccess Billing Requirements and Investigation ofPermanent Modifications, 2 FCC Red 45] 8,
4519 , 7 (1987).

The Commission may decide that the amount of special access surcharges at issue is too
small to justify the administrative costs required to track and share these amounts, See Local
CompetiTion Order, II FCC Red at 16055 ~ 1112 ("bill-and-keep arrangements may minimize
administrative burdens and transaction costs," even where the amounts of compensation due
between carriers would not be precisely equal).
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C. The Commission May Regulate tbe Remaining Wireline Traffic Under
Section 251 (b)(5).

Once ISP-bound calls are taken out of the mix, the Commission would be free to address

genuine local traffic pursuant to the provisions of sections 251(b)(5) and 252(d)(2) and its

existing rules. Thus, the Commission could adopt a bill and keep structure for such traffle with

little difficulty, upon a finding that the remaining traffic flows between wireline LECs are

"roughly balanced." See Local Competition Order, II FCC Red at 16055 ~ 1113. (As we

discuss in Appendix B below. certain types oflocal traffic may not properly be subject to bill and

keep and should be addressed separately.) The net result would be a bill and keep structure that

applies to both ISP and non-ISP traffic, although the Commission would be basing the bill and

keep approach in each instance on a ditTerent source of statutory authority.

To adopt a bill and keep rule for non-ISP traffic in this proceeding, the Commission

would have to determine that the record before it to date provides parties with sufficient notice of

that possibility. We address this question in Appendix A.

III. Including ISP-Dial Up in Section 25l(b)(5).

As noted above, the Commission should be able to implement bill and keep for Jnternet-

hound traffic (and other wireline traffic) if the Commission reverses course and rules that ISP

dial-up traffic is covered by section 251(b)(5), But in this case, as discussed above, any

compensation rule would have to comply with section 252(d)(2). We see three possible

approaches that the Commission could use to adopt bill and keep for ISP traffic consistent with

sections 25 1(b)(5) and 252(d)(2).
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A. Implement Bill and Keep Based on Ordinary Principles of Cost Causation by
Finding That the Costs of ISP Dial-Up Are "Associated" with the ISP. Not
the ISP's Subscribers.

As the economic analyses provided by Qwest and other parties demonstrate, in the

context of ISP dial-up it is the ISP - in particular, the pre-existing relationship between the ISP

and its own subscribers - and not the ILEC residential subscriber that is the true economic

causer of the CLEC's call tennination costs. It is not an unexpected fortuity that so many calls

r~ach the lines of a CLEC serving an ISP; rather, it is an inherent and expected aspect of

providing service to that ISP customer, and indeed, the sole function for which the CLEC

receives compensation from the ISP.

As the CLEC is fully aware, ISPs offer their own subscribers a product that is integrated

with and usable only in conjunction with telephone access. As Bill Taylor ofNational Economic

Research Associates explained in an ex parte to the Commission, the most appropriate way to

view a person making an ISP dial-up call is

as an PSP] customer placing an Internet-bound call, not a[s an ILEC] customer
placing a local call. Although the portion of her Internet call that lies entirely
within the circuit·switched network ... resembles a local call, its economic
function is very different, since [the ISP] is not simply a passive end-user
recipient of her call. Rather, [the ISPJ designs, markets, and sells [the caller] the
service, collects her monthly fce for Intemet access, answers her questions,
establishes telephone numbers at which she can access its services without paying
toll charges, and pays the CLEC for access to the public switched telephone
network. Moreover, [the ISPJ perfonns standard carrier functions such as
transport and routing, as well as maintains leased facilities within the backbone
network. [The ILEC] and the CLEC simply provide access-like functions to help
Ihe Internet call on its way.

William E. Taylor, et aI., An Economic and Policy Analysis ofEfficient lnlercarrier

Compensation Mechanisms for ISP-Bound Traffic at 5 ~ 12 (Nov. 12, 1999) (emphasis in
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original) (quoted in Comments of Qwest)Y See also Initial Commission Decision, Perition of

Sp1'lnl Communications Co., L P..jor Arbitration Pursuant 10 Us. Code § 252(b) ofthe

Telecommunications Act of1996 to Establish an Interconnection Agreement with US WEST

Communications, Inc., DkL No. OOH-OlIT, at 14 (Colo. Pub. Uti Is. Comm'n May 3,2000)

(adopting bill and keep for ISP-bound traffic because "[w]e view the originator of the Internet-

bound call as acting primarily as a customer of the ISP, not as a customer ofU S WEST"). In

this sense the ISP uses the LEe's and the CLEC's service much as an IXC does. and it would be

economically reasonable for an lSP, like an rxc. to compensate the LEe and CLEC for the

access they jointly provideY In lieu of this, however, a bill and keep structure is the most

rational approach.

A CLEe that targets an ISP and agrees to provide it with the dial-up access portion of its

offering thus understands that its primary role as a carrier will be to tenninate large volumes of

traffic to that ISP from the ISP's subscribers. The CLEC knows what the ISP's business is, and

the CLEe is fully aware of the costs it will face from its choice to serve that customer. Those

('osts are not imposed on the CLEC by the residential subscribers' carrier; rather, they are caused

by the ISP and assumed by the CLEe in its choice to serve that IS? customer. The CLEC does

or can account for those costs in the rates it charges the ISP. It unquestionably is more efficient

and consistent with economic principles of cost causation for the IS? itself to bear these costs

under its contract with the CLEC and to factor them into its cost of doing business, rather than

~! All comments and reply comments cited herein were submitted in response to the Public
Notice which followed the D.C. Circuit's remand of the Reciprocal Compensation Declaratory
Ruling. Comments were filed on July 21, 2000, reply comments on August 4, 2000.

~. Indeed, the ISP already compensates the CLEC for such access in whatever service
charges it pays the CLEe, which provides the ISP with only that one service -- access; thus,
reciprocal compensation paid to the CLEe for serving the ISP would constitute double ret:overy
of the CLECs' costs.

- 14·



force these costs on non-Internet-using incumbent LEC ratepayers via reciprocal compensation

payments to the ISP's carrier. Indeed, the Commission has stated that it would expect an

incumbent LEC choosing to serve a customer with high inbound call volume to bear and adjust

its own rates to reflect the termination costs caused by serving that customer, see Access Charge

Reform, 12 FCC Red 15982, 16134 347 (1997), and there is no reason why the same

expectation should not apply to a CLEC serving that same customer. Any intercarrier

compensation rule for ISP dial-up traffic should therefore reflect that the ILEC serving the ISP's

subscribers is not the causer of the CLEC's costs.

This approach is consistent with section 252(d)(2). As noted above, section 252(d)(2)

requires that compensation arrangements negotiated under section 251 (b)(5) "provide for the

mutual and reciprocal recovery by each carrier of costs associated with the transport and

termination on each carrier's network facilities of calls that originate on the network facilities of

the other carrier." 47 U.S.C. § 252(d)(2)(i) (emphasis added). The Commission can find on the

basis of the comments submitted in this proceeding that the costs of terminating Internet-bound

traffic are not "associated with" the transport and termination of ordinary local traffic originated

by various incumbent LEC subscribers; rather, they are "associated with" the ISP's primary

business offering, which includes dial-in capability as an inherent component. Likewise, the

CLEC's costs are "associated with" its choice to serve that ISP and provide the dial-in capacity

that the ISP requires. The Commission could accordingly implement a bill and keep rule for all

ISP-bound traffic without concern that it was failing to accord recovery of any costs mandated

by section 252(d)(2).

Nothing in section 252(d)(2) reverses ordinary principles of cost causation or suggests a

legislative determination that costs shall be deemed to be "caused" by the ILEC no matter what
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true economic cost principles would dictate. At the same time, however, the Commission has

never proffered an interpretation of "association" language under 252(d)(2). This approach

would require that the Commission affirmatively embrace cost causation as a guiding principle

under sections 251 (b)(5) and 252(b)(2). Moreover, applying strict cost causation principles

could change the dynamics of serving not just ISPs but all ESPs, and perhaps other entities as

well. The Commission should consider these questions in analyzing this approach; it is an

approach that would well serve both the public interest and the intent of Congress when it

adopted section 252(d)(2).

B. Limit Reciprocal Compensation to Genuine Two-Way Carriers.

By its plain language, section 251 (b)(5) obligates LECs only "to establish reciprocal

compensation arrangements for the transport and termination of telecommunications."

"Reciprocal" arrangements can exist only where carriers are exchanging traffic with each other

in both directions. Section 251 (b)(5) does not address the situation where a LEC intentionally

restricts its operations and the customers it serves to create an aggregate traffic flow that is by

design not reciprocal. CLECs that serve a mix of customers should have an overall aggregate

return traffic flow that is not grossly disproportionate to the traffic sent to it by the LEe.

However, a CLEC serving only or primarily ISPs likely will have minimal return traffic flows,

creating a significant imbalance.

The Commission could adopt bill and keep for all wireline traffic by finding that carriers

that intentionally limit their operations to engineer unidirectional traffic flows have no legal

entitlement under section 251(b)(5) to demand reciprocal compensation arrangements. To be

sure, the proposed rule could easily be evaded and may have unanticipated implications for

carriers serving other customers with traffic flows that tend to be uni-directional; this would have
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to be analyzed carefully. One approach the Commission might consider is identifying and

~stablishing a non-de minimis threshold for return traffic (considering all the CLEe's circuits)

for any CLEC seeking to qualify for reciprocal compensation. The critical challenge would be to

craft a rule that would prevent a CLEC from defeating the rule simply by serving a token number

of residential subscribers.

As noted above, the Conunission would have jurisdiction to prescribe an intercarrier

compensation rule for carriers that do not meet the threshold, since the D.C. Circuit did not

disturb the Commission' end-ta-end jurisdictional analysis of ISP dial-up traffic. But because

this rule would be based on section 20 I rather than section 251 (b)(5), the Commission would not

be hound by the requirements of section 252(d)(2), and could impose a bill and keep rule for

such traffic even though it would not be in balancc.lf.II On the other hand, LEes that do not

restrict who they serve and that exchange significant volumes oftmffic in both directions would

be entitled to reciprocal compensation under section 251 (b)(S) - and for all the wireline traffic

they exchange, including ISP dial-up traffic. subject only to certain limitations explained in

Appendix B below. The Commission could make a specific finding on the basis of the record in

this docket that the traffic flows among such carriers are roughly balanced. As laid out above,

under section 252(d)(2) and the Commission's existing rules, mandatory bill and keep is a

permissible and appropriate compensation rule for such balanced traffic.

Such a position could be seen as inconsistent with the Commission's earlier holding, in

the context of wireline LEC-CMRS interconnection, that "any telecommunications carrier[]" has

a right to establish reciprocal compensation arrangements with a LEe. Local Competition

.wi The Commission could also take the approach of adopting a rebuttable presumption that a
bill and keep regime is appropriate unless a carrier can demonstrate that such a structure is not
justified; however the Commission would have to clarify that an intentional traffic imbalance
caused by serving ISPs exclusively or primarily is not sufficient to overcome the presumption.
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Order, II fCC Rcd at 16016 ~ 1041 (emphasis added), The Commission would have to be able

to draw a defensible line between ISP-only CLECs and CMRS carriers. Such a distinction

would be reasonable: CMRS carriers do not intentionally restrict the customers they serve

simply to create traffic imbalances and exploit regulatory anomalies; any traffic imbalances

between CMRS and LEC networks is a function of the nature of the service the CMRS providers

offer and the way subscribers use such services. The Commission would be justified in holding

that wireline LEes that exploit the Act's market-opening provisions to create traffic anomalies

that otherwise would not exist are not entitled to a presumption that they engage in "reciprocal"

exchanges of traffic - especially when their actions in fact thwart the purposes of section 251

hy affinnatively discouraging the extension of facilities-based competition to residential

subscribers.

C. Forbear from Applying Section 252(d)(2).

In the alternative, the Commission could choose to forbear from the application of 47

U.S.C. § 252(d)(2)to ISP-bound traffic. Section 10(a) of the Act (47 V.S.c. § 160(a)) directs the

Commission to "forbear from applying any ... provision of this Act to a ... class of

lelecommunications carriers or telecommunications services" where the Commission determines

that (I) the provision is not needed to guard against unreasonable carrier practices, (2) the

provision is not needed to protect consumers, and (3) forbearance would be in the public interest.

The Commission could avoid the legal difficulties of imposing bill and keep on out-of-balance

Internet-bound traffic by forbearing, for this particular "class of. _. telecommunications

.services," from enforcing section 252(d)(2)'s requirement that transport and termination rates

afford carriers a mutual recovery of their additional costs. As discussed above in Part IILA, the
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Commission could generally apply bill and keep to the remaining traffic by finding that it is

roughly balanced.

Although the Act gives carriers the right to petition the Commission for forbearance, see

47 U.S.c. § 160(c), the Commission may exercise its forbearance authority sua sponte without

wailing for carriers to file a petition. See, e.g., Notice of Proposed Rulemaking, Polity and Rules

Concerning the Interstate. Interexchange Marketplace, 11 FCC Rcd 7141 (1996) (launching

seclion 10 proceeding on IXC detaJiffing without requiring the filing of a petition under section

10(c»). The Commission should be able to make all of the necessary findings for forbearance on

thl;:: record of this proceeding:

• Enforcement of section 252(d)(2) is not "necessary to ensure that the charges,

practices, classifications or regulations" of carriers in connection with ISP dial-up

traffic "are just and reasonable and not unjustly or unreasonably discriminatory."

47 U.S.c. § 160(a)( I). In this case, forbearance is necessary to prevent carriers from

imposing unjust and unreasonable charges on incumbent LEes and local exchange

ratepayers.

• Enforcement of section 252(d)(2) is not "necessary for the protection of consumers."

Jd § 160(a)(2). In the absence of forbearance, local exchange consumers are harmed

by being forced to subsidize CLECs (and their ISP customers) that do not to serve

them - indeed, that are affinnatively discouraged by the current rules from doing so.

• Finally, forbearance "is consistent with the public interest," id. § 160(a)(3), and will

"enhance competition among providers of telecommunications services." Jd

§ 160(b). The payment of per-minute transport and tennination charges for ISP dial-
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up causes massive market distortions, stunts competition for residential customers,

and discourages carriers from building out their networks broadly. Forbearance

would enhance competition by encouraging all carriers 10 compete for all customers,

and to do so on the basis of price and service quality rather than regulatory advantage.

By grounding its resolution of the ISP reciprocal compensation question on an exercise of

section 10 forbearance power, the Commission would also have a clear source of authority for

preventing states from issuing contrary decisions. Once the Commission forbears from

enforcing a provision of the Act under section 10, the Act expressly forbids the states from

l:ontinuing to apply that provision. See 47 U.S.C. § 160(e).

One potentially significant limitation to this approach is that the section 271 checklist

specifically requires BOes to offer "[r]eciprocal compensation arrangements in accordance with

the requirements of section 252(d)(2)." 47 U.S.C. § 271 (c)(2)(B)(xiii). To permit the BOCs to

implement any bill and keep rule that the Commission adopts, the Commission would

additionally have to rule that section 252(d)(2) no longer imposes any "requirements" once the

Commission forbears from il. Alternatively, the Commission could forbear from enforcing the

section 271 checklist's cross-reference to section 252(d)(2); however, the Commission has

previously taken the view that it is prohibited by section 10(d) from forbearing from any

provision of section 271 until that section is fully implemented. See 47 U.S.c. § 160(d);

.\1emorandum Opinion and Order and Notice of Proposed Ru1emaking, Deploymenl ofWire line

,')'ervices Offeriny, Advanced Telecommunicaliuns Capabiliry, 13 FCC Red 24011, 24047-48 ~ 77

(1998). This interaction with section 271 may limit the utility of any forbearance approach.



Conclusion

The Commission has several options before it, any of which might allow it to adopt a

defensible bill and keep structure for ISP-bound traffic, as well as some broader class of

traditional local traffic as appropriate. If the Commission reaffirms its earlier conclusion that

ISP-bound traffic is not subject to section 251 (b)(5), the Commission may base its intcrcarrier

compensation for ISP traffic on its authority under section 201, free from any constraints

imposed by section 252(d)(2), while imposing bill and keep on the remaining (roughly balanced)

traffic under section 251 (b)(5). The Commission could also adopt bill and keep if it reverses

course and includes ISP dial-up in section 25 1(b)(5), by making the careful findings described

ilbove regarding the economic and statutory grounds supporting such an approach, and

confronting the various remaining issues that the various options would present. A well­

reasoned decision on such grounds should withstand judicial scrutiny and eliminate the gross

inequities of today's circumstances.
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Appendix A

The Commission's Notice and Comment Oblie;ations

Any decision the Commission reaches on bill and keep would have to be grounded in the

record before it. In fact, the extensive record that has been created, and the various proposals

and arguments made by dozens of commenters during this extended process, have provided

ample notice of almost any route the Commission could pursue with respcct to reciprocal

compensation for ISP traffic without further comment. The record would likely support a

decision to apply bill and keep to a broader class oflocal traffic as well. While bill and keep for

non-ISP traffic was not specifically the subject ofthe proceedings to date, several commenters

did squarely propose bill and keep rules that covered non-ISPs as well as ISP traffic, and the.

Commission may reasonably conclude that parties had sufficient notice of such alternatives as

well. Alternatively, the Commission could ask for a new round of comments specifically on the

application of bill and keep to non-ISP traffic after it implements bill and keep for ISP dial-up

traffic.

I. There Is No Need for Further Comments Before Applying Bill and Keep to ISP
Traffic.

The Commission has provided more than adequate notice that it will decide whether ISP-

bound traffic falls within section 251(b)(5) and what compensation model shall be applied to that

traffic, and it has offered parties ample opportunities to comment on these matters. This record

should support any basis for applying bill and keep to ISP traffic, regardless of the legal theory

supporting that proposal. The Administrative Procedure Act requires that "[gleneral notice of

proposed rule making shall be published in the Federal Register" and that "[t]he notice shall

include. , . either the terms or substance of the proposed rule or a description of the subjects and
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issues involved." 5 U.S.c. § 553(b). These "notice _.. requirements are met when" an agency's

final rule "is the 'logical outgrowth' of the proposed rule." Association ofBattery Recyclers, Inc.

v. EPA, 208 F.3d 1047, 1058 (D.C. Cir. 2000) ("Battery Recyclers") (quoting Fertilizer lnst. v.

EPA, 935 F.2d 1303, 1311 (D.C,Cir. 1991».

[T]he key focus is on whether the purposes of notice and comment have been

adequately served.... [A] final rule wi Il be deemed to be the logical outgrowth of
a proposed rule if a new round of notice and comment would not provide
commentcrs with 'their first occasion to offer new and different criticisms which
the agency might find convincing.'

Jd. at [059 (quoting United Steelworkers ofAmerica v. Marshall, 647 F.2d 1189, 1225 (D.C. Cir.

1(80».

As the D.C. Circuit has made clear, an agency may in fact legally adopt a rule that it·

never formally proposed in response to suggestions made in submitted comments. Baltcry

Recyclers, 208 FJd at 1059. See also Sierra Club v. Costle, 657 F.2d 298,353-55 (D.C. Cir.

1981) ("Sierra Club"). This is particularly true where the record is well developed and parties

have, in fact, commented on the matters in question. Complainants may not claim inadequate

notice where they are unable to identitY any "relevant information they might have supplied had

they anticipated [the agency's1 final rule." Battery Recyclers, 208 FJd at 1059. For example, in

BASF Wyandotle Corp. v. Costle, 598 F.2d 637 (1st Cir. 1979) ("BA5iF Wyandotte"), the court

rejected petitioner's claim that they were taken "entirely by surprise" by an EPA rule not

specifically identified as an alternative in the initial NPRM. ld at 643. The court explained that

"[t]he essential inquiry is whether the commenters have had a fair opportunity to present their

views on the contents of the final plan." Jd. at 642. The NPRM is not determinative, since "[aJn

agency's promulgation of proposed rules is not a guarantee that those rules will be changed only

- II -



in the ways the targets of the rules suggest." Jd. In particular, the court found noteworthy the

fact that there was no basis for believing that commenters'

comments would have differed fundamentally if they had known what EPA
would do. Though they would have had a different proposition against which to
argue, their proposed solutions would, presumably, have been the same for the
same reasons. They might have responded in greater volwne or more
vor.:iferously, but they have not shown us that the content of their criticisms would
have been different to the point that they would have stood a better chance of
convincing the Agency. ... In short, they had a fair opportunity to present their
views.... Their real complaint is that EPA rejected those views.

Id. at 644.

Under this standard, the Commission has provided sufficient notice that it might decide to

regulate ISP-bound traffic under a bill and keep system. In its Declaratory Ruling, the

Commission explained that it had "conclude[d] that ISP-bound traffic is jurisdictionally mixed

and appears to be largely interstate," and sought comment on "an alternative proposal that we

adopt a set of federal rules governing inter-carrier compensation for ISP-bound traffIc pursuant

to which parties would engage in negotiations concerning rates, tenns, and conditions applicable

to delivery of interstate ISP-bound traffiC." Reciprocal Compensation Declaratory Ruling,

3689-90, 370B" 1,31 (1999). The Commission subsequently sought "comment on the issues

identified [in the Bell AtlantiC] decision," including the court's stance that the Commission had

not provided an adequate explanation for its treatment of rSP-bound calls as outside section

251 (b)(5). Public Notice, Comment Sought on Remcmd ofthe Commission '5 Reciprocal

Compensation Declaratory Ruling By the Us. COUrl ofAppealsfor the D.c. Circuit, 15 FCC

Red 11311 (1999) (,'Public Notice"). The Commission also sought "comment regarding any

new or innovative inter-carrier compensation arrangements for ISP-bound traffic that parties may

be considering or may have entered into, either voluntarily or at the direction of a state

commission, during the pendency of this proceeding." ld. at 11312. The Commission thus
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specifically raised the question of new compensation mechanisms that might be adopted, and the

issue was clearly made rel.evant both in the context of non-local treatment ofISP-bound traffic,

Hnd the context of revisiting entirely the applicability of section 251 (b)(5) to ISP-bound traffic.

The comments filed in response to the Commission's notice and the significant ex parte

record are evidence of its sufficiency. For example, SHe argued that ISP-bound traffic is not

l::ntitled to reciprocal compensation "irrespective of whether ISP traffic is classified as exchange

access, telephone exchange service, or otherwise." Comments of SBe at 24. sse then

specifically suggested that the Commission adopt a bill and keep compensation system for ISP-

bound traffic. ld. at 48-55. SBC explained in detail why it believes that bill and keep is less

market distorting and more equitable than reciprocal compensation in these circumstances. See

also. e.g, Reply Comments of Qwest at 5-13.

Other Commenters specifically responded to this proposal. Focal Communications, for

instance, expressly opposed bill and keep for ISP-bound traffic. U[S]everal parties urged the

Commission either to eliminate reciprocal compensation for ISP traffic entirely in favor of a 'bill

and keep' arrangement or, alternatively suggested that the burden of compensation rested on the

ISP, not the originating carrier. The Commission should reject these arguments entirely."

Comments of Focal at 17-18.1!/ Those opposing bill and keep for ISP-bound traffic advanced

hoth economic and legal arguments..lll The arguments on both sides were fleshed out

considerably in the ex parte record, as well.

lJl See also. e.g., Comments of Pac-West at 16; Reply Comments of Pac-West at 22-23 (bill
and keep should not apply to ISP traffic).

See. e.g., Comments of Pac-West at 19; Comments of Focal at 18-23; Reply Conunents
of Pac- West at 12-22.
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The proposal to apply bill and keep regime to ISP traffic, even if that traffic were deemed

to come within section 251(b)(S), fits squarely within this dialogue; indeed, it is difficult to

envision what additional arguments commenters could make if the Commission were once again

to place the issue before them with even more specific proposals. Moreover, as in Sierra Club,

this public discussion provided additional actual notice that the Commission might act on the

matters as proposed by commenters. While the precise legal arguments contained here may not

have been discussed in these very tenns, the same general legal and pOlicy issues were raised.

For example, commenters have thoroughly considered the questions of what costs arc

actually related to tennination, how high those costs are, and to whom they should properly be

ascribed ..uI Commenters also have fuJly argued the question of whether applying section

251 (b)(5) to ISP-bound traffic creates inappropriate opportunities for regulatory arbitrage and

disincentives to facilities-based competition.uJ Likewise, the findings that would have to support

a Commission decision to forbear in applying 251 (b)(5) to ISP-bound traffic - whether the

provi!<ion i!< "necessary to ensure that the charges, practices, classdications, or regulations ... are

just and reasonable and are not unjustly discriminatory," and whether enforcement is necessary

to protect consumers and the public interest 47 U.S.c. § 160(a) _. have all been fully vetted.ul

As the court noted in BASF Wyandorte, one "cannot think how [the] comments would have

differed fundamentally if [commenters] had known" the specific conclusions the Commission

.u! See, e.g.. Comments ofSBC at 28-37; Comments of Qwest at 13-18; Comments of
Verizon at 22-27; Comments of Focal at 18-20; Comments of Pac-West at 19-20.

j,v See, e.g., Comments of SSC at 39-47, 51- 53; Comments of Pac-West at 19; Comments
ofFocal at 18-23; Reply Comments of SHe at 37-38: Reply Comments ofQwest at ] 2; Reply
Comments of Pac-West at 12-22.

See generally. e.g., Comments ofSBC; Comments ofU S WEST; Comments of Pac­
West; Comments of Focal; Reply Comments ofSBC; Reply Comments of Qwest; Reply
Comments of Pac-West.
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was going to draw based on the record before it. BASF Wyandotte, 598 F.2d at 644. Under these

circumstances, the Commission is fully justified in promulgating any of our suggested methods

of imposing bi 11 and keep on ]SP-bound traffic.

II. The Current Record Supports Applying Bill and Keep to Non-ISP Traffic.

Although the proceedings below have focused primarily on the treatment of ISp4 bound

traffic, the broader question whether local traffic generally should be subject to bill and keep was

introduced as well. For example, commenters suggested to the Commission that lSP and general

local traffic could be brought "together into a single bill-and-keep regime," Reply Comments of

Qwcst at 12. See also Comments of SBC at 51-53; Reply Comments of SSC at 37-38

(proposing bill and keep for local traffic); as noted above, these issues haven been significantly

amplified in the ex parte record. Parties have accordingly had ample opportunity to comment on

the idea of a broader bill and keep rule. Thus, as set forth above, the Commission could

reasonably conclude that it need not take more comments before applying bill and keep to all

local traffic.

Nonetheless, should the Commission conclude that further comment would be preferable,

it could address lSP and non-ISP traffic separately, and have a further round of comments just on

the latter. If the Commission proceeds in this manner, it might consider immediately adopting an

interim order imposing bill and keep (or establishing a rebuttable presumption that bill and keep

is appropriate) during the pendency of its further round of comment, and providing for a tme-up

if it ultimately rejected the bill and keep approach, Alternatively, it could simply leave existing

interconnection arrangements for non-ISP traffic in place pending completion of any rulemaking,
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Aperndix B

The Precise Contours of Bill and Keep

Although the Commission is currently focusing on whether it can bring Internet-bound

traffic under a more comprehensive bill and keep rule, the Commission should also consider

\\'hat types of non-ISP traffic would bl: brought under the rule. A sweeping bill and keep rule

covering all exchange traffic without exception would create some undesirable effects and

discourage the construction of network facilities. This section briefly outlines some limitations

the Commission should consider before adopting a final bill and keep rule for non-ISP traffic.

I. Exclude CMRS Traffic from Bill and Keep.

The Commission should consider whether to exclude wireline-CMRS interconnection

from any bill and keep rule, and it has a strong basis for doing so. As noted above. the existing

traffic imbalances between carriers with respect to ISP dial-up traffic are entirely an artifact of

current regulations. Once the regulatory incentives to cherry-pick ISP customers and shun

residential suhscribers arc gone, one would expect the distribution of ISPs among LECs 10

become more even, and bill and keep would not result in any LEC unfairly bearing a

disproportionate share of unrecovered tennination costs, On the other hand, the traffic

imbalances between wireline and wireless carriers are very real. As a result of network costs,

pricing policies, and differences in customers' calling habits, wireline LECs currently terminate a

far greater proportion of traffic than CMRS carriers do. CMRS carriers do deserve and are

receiving reciprocal compensation for the calls they in fact tenninate, but they also do generate

significant amounts of traffic that is tenninated by wireline LEes. While the imbalances persist,

the Commission may find it appropriate to leave existing reciprocal compensation arrangements

in place.
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II. Exclude Transiting Trame from Bill and Keep.

The Commission should likewise acknowledge that a pure bill and keep rule does not

work where three LEes are involved - that is, where two LEes exchange local traffic with each

other indirectly by routing that traffic over a third carrier. A pure bill and keep regime fails to

compensate that third (intermediary) carner for its costs of transporting the transiting traffic that

originates on the other two LEes' networks, since the intermediary carrier in this scenario has no

"customer" and thus receives no compensation for its transport of the call. Moreover, if the true

uriginating and terminating LECs are permitted to receive transiting traffic for free, they have no

incentive to expand their networks and build direct interconnection points with each other; it is

cheaper for them to dump all of their traffic onto the intermediary's network and saddle that LEC

with all the costs of transport.

The Commission should therefore allow LEes to continue charging each other for

delivering transiting traffic that originates on the networks of other carriers. This is a widespread

and accepted practice incorporated into almost all interconnection agreements today, and

disturbing it would be immensely and unnecessarily disruptive. The Commission has repeatedly

held that transiting traffic should be kept out of the section 251 (b)(5) reciprocal compensation

regime, most recently in its TSR Wireless decision. See Memorandum Opinion and Order, TSR

Wireless. LLC v. US WEST Communications, Inc.• 15 FCC Red II J66 n.70 (2000) (reaffinning

that paging companies are required to pay for transiting traffic, notwithstanding the

Commission's rules implementing 47 U.S.c. § 251(b)(5)); see also Local Competition Order, 1J

FCC Rcd at 16016-17 ~~ 1041-1043 (stating intent to continue treating transit traffic arising from
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CMRS roaming under access charge regime, not reciprocal compensation rules). The

Commission should not disturb that settled industry-wide practice now,w

W Moreover, the Act does not require the Commission to include transiting tramc in any
general bill and keep rule. The reciprocal compensation provisions of the Act do not address the
three-LEe situation; section 252(d)(2), for example, addresses only the case where two carriers
have a bilateral arrangement governing the "recovery by each carrier of costs associated with the
transport and termination on each carrier's network facilities of calls that originate on the
networkfacilities afthe other carrier," 47 U.S,c. § 252(d)(2)(A)(i) (emphasis added). And the
Commission itself has recognized that "reciprocal compensation for transport and termination of
calls is intended for a situation in which two carriers collaborate to complete a local call." Local
Competition Order, 11 FCC Red at 16013 ~ 1034 (emphasis added).
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