
June 10,2004

Marlene H. Dortch, Secretary
Federal Communications Commission
445 Twelfth Street, SW, Room TW-A325
Washington, DC 20554

Re: WT Docket No. 04-70 - Written Ex Parte Presentation

Dear Ms. Dortch:

Cingular Wireless Corporation ("Cingular") and AT&T Wireless Services, Inc. ("AWS")
(collectively "Applicants") hereby respond to three reply filings submitted on May 20, 2004 by
(i) the CompTel/ASCENT Alliance ("CompTel"), (ii) the Consumer Protection Division, Office
of the Washington State Attorney General ("CPD"), and (iii) AW Acquisition Corp., Pace
Communications Services Corporation, Edward Garcia, Ed Wicks, Kempner Mobile Electronics,
Inc., and Airborne Beepers and Video, Inc. (collectively "Agents"). An ex parte response is
necessary because CompTel and CPD did not participate until the reply cycle and misstatements
in the Agents' reply, although legally irrelevant, need to be corrected for the record.

CompTel Reply

As a threshold matter, CompTel's filing should be treated as an informal objection by a
non-party to the proceeding, I if it is considered at all,2 because CompTel did not file a petition to
deny. As the Commission's rules make clear, only petitioners are authorized to file replies.3

In any event, CompTel's "primary concern" is with "special access markets,,4 - a matter
having no relevance to the merger.5 CompTel already has raised these concerns in proceedings

See 47 C.F.R. §1.41.

2 See BDPCS, Inc. v. FCC, 351 F.3d 1177, 1184 (D.C. Cir. 2003) (quoting 2Ft Century
Telesis Joint Venture v. FCC, 318 F.3d 192,200 (D.C. Cir. 2003)) (FCC acts within its
discretion "when it declines to entertain a late-filed petition in the absence of extenuating
circumstances prohibiting a timely filing); FM Broadcasters, 10 F.C.C.R. 10429, n.3 (1995)
(unauthorized pleadings stricken pursuant to Section 1.45); Arlie 1. Davison, 11 F.C.C.R. 15382,
n.5 (1996) (accord); Glendale Electronics, Inc., 17 F.C.C.R. 22189, n.25 (PRB 2002) (arguments
will not be considered if raised in a filing not permitted by Section 1.939(f)); US WEST
Communications, Inc., 13 F.C.C.R. 4173, n.14 (WTBI997) (unauthorized pleadings pursuant to
Section 1.45 will not be considered).

3 See 47 C.F.R. §§ 1.45(c); 1.939(f).

4 Reply Comments of CompTel/ASCENT Alliance, WT Docket No. 04-70, at i, 5-10,
12-13 (filed May 20,2004) ("CompTel Reply"). For example, CompTel requests that the FCC
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commenced specifically to address such issues.6 Those proceedings, and not a merger, are the
appropriate place for addressing industry-wide special access issues.7

Moreover, as Applicants demonstrated in their Joint Opposition to Petitions to Deny, the
merger will have no impact on special access services. It neither increases the pre-merger
incentives of Cingular's ILEC parents to discriminate against special access services to
unaffiliated wireless carriers, nor is there any evidence that non-ILEC providers of special access
will be harmed when AWS is no longer a potential purchaser of special access services from
such providers.8

CPD

Like CompTel, CPD also filed for the first time in this proceeding during the reply
cycle.9 CPD's request that the Commission impose conditions on Cingular based on certain
alleged AWS business practices is unwarranted. l

O AWS is exiting the market, and CPD's filing

abrogate existing special access contracts involving SBC and BellSouth as a merger condition.
Id. at 12-14.

5 See Joint Opposition to Petitions to Deny and Comments of Cingular Wireless
Corporation and AT&T Wireless Services, Inc., WT Docket No. 04-70, at 37-38 (filed May 13,
2004) ("Joint Opposition").

6 See Comments of CompTeI, CC Docket No. 01-321 (filed Jan. 22, 2002); see also
Petition for Writ of Mandamus, AT&T Corp. v. FCC, D.C. Cir. No. 03-1397 (D.C. Cir. filed
Nov. 5,2003) (CompTel is a party to the petition seeking an order requiring the FCC to act on a
petition for rulemaking filed by AT&T Corp. regarding the rates charged for special access
services). The FCC filed its opposition to the Petition on January 28,2004 and observed that the
Commission was not obliged to act on AT&T's rulemaking request expeditiously because a new
regulatory regime for special access services had been adopted and affirmed by the court less
than two years earlier. See Opposition of the FCC to Petition for Writ ofMandamus, AT&T
Corp. v. FCC, D.C. Cir No. 03-1397 (D.C. Cir. filed Jan. 28, 2004).

7 See Great Empire Broadcasting, Inc., Memorandum Opinion and Order, 14 F.C.C.R.
11145, 11148 (1999) (noting that a challenge to transfer applications is not the appropriate
vehicle for seeking rule changes and citing Community Television ofSouthern California v.
Gottfried, 459 U.S. 498, 511 (1983) ("rulemaking is generally better, fairer, and more effective
method of implementing a new industry wide policy than the uneven application of conditions in
isolated [adjudicatory] proceedings"».

8 See Joint Opposition at 38-41.

9 Comments of Consumer Protection Division, Office of the Washington State
Attorney General, WT Docket No. 04-70 (filed May 20, 2004) ("CPD Comments").

10 CPD Comments at 2-9. CPD fails to mention the extensive cooperative efforts that
AWS and other wireless carriers have undertaken with the Washington State Attorney General
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raises no issues with regard to Cingular. II The prior actions of a transferor cannot form the basis
for imposing conditions against an unrelated transferee. The conduct and qualifications of the
transferor are irrelevant unless issues related to basic qualifications have been designated for
hearing by the Commission or have been sufficiently raised in petitions to warrant the
designation of issues for hearing, which is not the case here. 12

Agents

As noted in the Joint Opposition, the Agents fail to raise any matters relevant to a review
of the transfer applications. 13 Nevertheless, the Agents' reply contains misleading and inaccurate
statements that compel a response to set the record straight.

First, the Agents state that Kempner Mobile Electronics, Inc. "has already won a
judgment against Cingular for tortious interference with prospective economic advantage.,,14
They fail to mention that, on March 3, 2004, the ruling was setaside and Cingular was granted a
new trial on that claim. IS

Second, the Agents claim that the Applicants "conveniently overlook" an adjudicated
"fraud" claim in the Kempner case. 16 As noted in the Joint Opposition, fraud constitutes relevant
non-FCC misconduct if it is adjudicated and involves either (i) fraudulent misrepresentations to

over the past two years to improve customer service. For example, the Wireless Consumer
Education Program, which included representatives of all of the major carriers doing business in
Washington State as well as CPD, developed a brochure on the "Ten Things to Know BEFORE
You Buy Wireless Telephone Service" that was completed in February 2004 and posted on the
Attorney General's website. See Consumer Protection Division, Office of the Attorney General,
Ten Things to Know BEFORE You Buy Wireless Telephone Service at <http://www.atg.wa.gov/
consumer/wireless/wireless 10.shtml>. This brochure complemented earlier public outreach
efforts by the group, including public service announcements on wireless issues during Seattle
Mariners baseball games. While Applicants are constantly striving to improve customer service
- and, as we have demonstrated in our filings, the merger will greatly aid in these efforts - there
is no justification for the special conditions proposed by CPD.

II In fact, the attachments to the filing demonstrate that Cingular has a very low rate of
complaints. See CPD Comments at Attachments 1-3.

12 See Bell Atlantic New Zealand Holdings, Inc., Order and Authorization, 18 F.C.C.R.
23140,23146 (IB/WCB/WTB 2003).

13 Joint Opposition at 37-38.

14 Reply to Opposition to Petition to Dismiss or Deny of AW Acquisition Corp et al.,
WT Docket No. 04-70, at 1 (filed May 20, 2004) ("Agents Reply").

15 See Attachment A.
16 Id.
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governmental units, or (ii) criminal misconduct. 17 The claim in Kempner falls in neither
category and is currently pending resolution in the damages phase ofthe proceeding. 18 It is
therefore irrelevant for purposes ofjudging whether a grant of the transfer is in the public
interest.

Third, the Agents imply that Cingular has been found guilty of "widespread fraud, racial
discrimination and racketeering.,,19 This simply is untrue. Although the Agents have raised the
quoted allegations, there has been no such finding. None of the Agents has prevailed in a racial
discrimination or racketeering claim. In fact, as noted in the Joint Opposition, many of the
claims referenced in the Agents' Petition have already been dismissed.20 The Agents'
characterization ofthe isolated fraud incident (which still is subject to appeal) as "so egregious
as to shock the conscience and evoke almost universal disapprobation" is baseless.21 The claim
related to a conversation in May 2001 with a Cingular representative in which Kempner claimed
it was promised equipment and services at the same prices available to Cingular's internal
distribution channels - nothing more.

Finally, the Agents criticize the Applicants for not reporting the Agents' lawsuits in the
transfer applications?2 Items 76 and 77 of the Form 603 are clear on their face and are limited to
suits involving monopolization allegations.23 The scope of these questions was previously
addressed in Danbury Cellular Telephone Co., Inc.:

Warner also asserts that Danbury failed to report two lawsuits filed
during the pendency of Danbury's application as required by Form
401 and Section 1.65(a) of the rules. In the first lawsuit, Yankee
Microwave, Inc. charges ACC (among others) with violations of
the Racketeer Influenced Corrupt Organization (RICO) statute, the
Massachusetts Unfair and Deceptive Trade Practices statute (Mass.
G.L Chapter 93A), and breach of contract and tortious interference
with contractual relations, all arising from an alleged scheme to
defraud Yankee in connection with a contract for microwave
transmission services. In the second lawsuit, Walter J. Panfil
(panfil) charges ACC and Aab (among others) with violations of

17 See Joint Opposition at n.165.

18 See Agents Reply at 2.
19 Id.

See Agents Reply at 2.

22 Id. at 3.

23 See Joint Opposition at n.197.

20 See Joint Opposition at n.197. Again, there has been one isolated instance of
fraudulent conduct that is irrelevant under the FCC's rules.

21
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various securities laws, the RICO statute, New York General
Business Law, and fraud and misrepresentation in connection with
a sale of stock. Danbury argues that the rules and Form 401 do not
require it to report civil lawsuits except where the lawsuit alleges
unlawful monopolization of radio communication or attempted
monopolization of radio communication.... Neither lawsuit
raised by Warner alleges unlawful monopolization or attempted
monopolization ofradio communication. Therefore, Danbury was

. d h l . 24not reqUlre ... to report t e awsUlts.

Thus, the Applicants were not required to report the Agents' lawsuits.

If you have any questions, please direct them to the undersigned.

Very truly yours,

Douglas I. Brandon
Vice President, Federal Affairs
AT&T WIRELESS SERVICES, INC.

Attachments

Brian F. Fontes
Vice President - Federal Relations
CINGULAR WIRELESS CORPORATION

24 Authorization ofDanbury Cellular Telephone Co., Inc., Memorandum Opinion and
Order, 6 F.C.C.R. 4186, 4187 (MSD 1991) (emphasis added) (interpreting Items 15 and 17 of
the FCC Form 401 which mirror Items 76 and 77 of the Form 603 by requiring the applicant to
disclose whether "any court [has] finally adjudged the applicant, or any person directly or
indirectly controlling the applicant, guilty of unlawfully monopolizing or attempting unlawfully
to monopolize radio communication, directly or indirectly, through control of manufacture or
sale of radio apparatus, exclusive traffic arrangement, or any other means of unfair methods of
competition" and whether the "applicant, or any person directly or indirectly controlling the
applicant, [is] presently a party in any pending matter referred to in Item [] 15....").
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Cc:
Erin McGrath
Susan Singer
Kathy Harris
Linda Ray
Jeff Tobias
David Krech
Neil Dellar
Donald Stockdale
Richard S. Myers (Counsel for AW Acquisition Corp., et al.)
Debbie Goldman (CWA)
D.D. "Bud" Weiser (CEASa)
Mark Cooper (CFA)
Gene Kimmelman (CU)
Danny E. Adams (Counsel for Thrifty Call, Inc.)
Jonathan D. Lee (CompTel/ASCENT Alliance)
George Y. Wheeler (Counsel for USCC)
Christine O. Gregoire (Washington State Attorney General)
Patricia F. Russo (Lucent)
Ronald L. Ripley (Dobson)
Richard P. Ekstrand (RCC)
Terry Portis (SHHH)
Karen Kerrigan (Small Business Survival Committee)
Arturo Gandara (Alliance for Public Technology)
Tom Attar (Highland Cellular)
Andrew J. Shepherd
Richard Giandomenico
Donald R. Newcomb
Marlin Todd
Craig Paul
William Burley
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF D..LINOIS .

EASTERN DMSION .

KEMPNER MOBILE ELECTRONICS, INC.,
an Dlinois corporation,

Plaintiff,

. vs.

SOUTHWESTERN BELL MOBILE
SYSTEMS~ LLC, d/b/a CINGULAR
WIRELESS f/kIa SOUTHWESTERN BELL
MOBILE SYSTEMS, INC. d/b/a CELLULAR
ONEfCmCAGO.

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

.Case No. 02 C 5403 .

Magistrate Judge Schenkier'

MEMORANP.UM OPINION AND ORDERI

On Novomber·17, 2003,ajurytr,ial commenced on the liabilitYphase ofthe dispute betWeen

Kempner Mobile Electronics, Inc. ("Kempner Mobile") and Cingular. At trial, Kempq.er Mobile

presented two Claims of breach of contract, as well as claims of common law fraud 8$d tortiouS '.

interference with economicadvaritage;.Cingularpresented nVo counterclaims rorbreachofcontract.2

At the close ofKempner Mobile's case in chief, Cingular moved for jqdgment as a Jilatter of law

under Federal Rule ofCivil Procedure SO(a) on one ofKenipner Mobile's two contraet~laims, and

on Kempner Mobile's claims offraud and tortious interference. The. Court denied the qwtion in its

IBy conseRt of the parties and pursuant to 28 V.S.C. § 636(c), the case has been assiped to thisCoiJrt for all
proceedings, incfudlng the entry offmaljudgJnent (doc.## 5-7).

.20ther claims originally advanced by the parties were disposed ofonsuminaryjudgment, see Ken,pner Mobile
Electronics, Inc. v. Southwestern Bel/Mobile Systems. LLC, 02 C 5403, 2003 WL 22595263 (N.D. m.,~v. 7,2003),
or were withdrawn before trial. . . . .



entirety (see Tr. 541, 547, 554). Cingular did not renewitS Rule SO(a) motion atthe closeofits case

in chief, or at any other time prior to the submission of the-case to the jury.

On November 21, 2003, the case was submitted to the jury. After more than four hours of

deliberation (see Tr. 937-39), the jury returned verdicts in favor of Kempner Mobile and against
. .

Cingular on all four of Kempner Mobile's contract and tort claims; and on both of Cingular's

counterclaims (Tr. 941:"42). After the jurors were polled; at Cingular's request, and theyreatlinned
. I . ' • •

. I • .

their verdicts, the Court entered judgment on the verdicts (Tr. 942-43).

Presently before the Court is Cingular's motion for judgment as a matter oflaw or, in the.

alternative, for. a new trial (doc. # 115). In its motion, Cingularasks the Court to undo the jUrY
- .

- verdicts and to enterjudgment as ~matter oflaw for Cingular, under Federal Rule ofCivil.Procedure

5O(b), on Kempner Mobile's fraud and tortious interference claims (but not on the verdicts for

KempnerMobile on the two contractclaims, oronCingular's two counterclainls).Inthe alternative, .

Cingular moves for a new trial, under Federal Rule of Civil Procedure 59{a), on the tortious

interference and fraud verdicts, as well as on all the other verdicts returned by the jury.

-The motion now has been fully briefed, and on February 24, 2004, the Court heard oral

argument. For the reasons set forth below, the Court denies Cingular's Rule 50(b) motion. The

.Court grants Cingular's alternative motion under Rule S9{a) for anew tiialonKempner Mobile's-­

tortious interference claim and on Cingular's counterclaim for failure to pay for equipment. In all

other respects,Cingular's Rule 59(a) motion is denied.

2



I.

We begin with Cingular's Rule 50(b) motion. Rule 50(b) states in pertinent part:

.14 for any reason, the Court does not grant a motion forjudgment as a matter
oflaw made at the close ofall the evidence; the Court is considered to have

. submitted the action to Utejurysubject to the Court's later deciding the legal
questionS· raised by the motion. The movant may renew its requeSt for
judgment as a matter of law by filing amotion no later than ten days after
entryofjtidgment - and may alternatively request anew trial orjoin: a motion·
for new trial under Rule 59.

Fed. R. Civ. 5O(b). Seventh C~uit opinions have differed as to whether this langua~e expressly

requires that a Rule 50(a) motion forjudgment as a matter of law be renewed at the close ofall the

evidence, see Unapleby v. Potter & Brumfield, Inc., 69F.3d 209, 212 (7th Cir. 1995), citing Downes
. \. .... .. . . .

v. Volkswagen. a/America, Inc., 41 F.3d 1132, 1139-40 (7th Cir. 1994) (the"plain language of
. . '.' .

Rule 50(b) preCludes judgment as a matter oflaw where party failed to renew its motion at the close
. . .

ofall·the evidence"), or whether that requirement is instead only implicit. See Szmaj v. American

Telephone and Telegraph Co., 291 F.3d 955, 957 (7th Cir. 2002) ("Rule 50(b) ofthe Federal Rules

ofCivil Procedure implies (no stronger word is possible) that a motion for judgment as a·matter of

law must indeed be renewed at the close ofall the evidence ifthe moving party wants to obtain such
. .

reliefshould thejurybring in a verdict against him"). Either way, it is'clear that the Seventh Circuit .

has strictly adheredto this requirement. See, e.g., Eastern Natural Gas Corp.v. Aluminum Co. of

America; 126 F.3d 996, 1000 (7th Cif. 1997) (in Ump/eby, "we ruled unequivocally that in order to

preserve amotion for judgment as a matter of law which· was not granted by the trial cOurt,the

motion must be renewed at the close orall the evidence"); Mid America T~blewares, 'lnc. v. Mogi

Trading, Co., lOOF.3d 1353, 1364n.5 (7th Cir.1996)(reaffinningthattheSeventhCircuithas''read

Rule 50 strictly to require that the renewal of a Rule 50 motion at the close of all evidence");

3·



Umpleby, 69 F.3d at 212 ("[i]n order to preserve its motion forjud~ent as a matter oflaw, P&B .

had.to renew its motion at the close ofall the evidence"); Downes, 41 F.3d at ·1139-40 (noting that

the practice of declining to apply this requirement "rigidly" wasahandoned in light of the 1991

amendments to Rule 50 that made Clear that the Rule is to be applied strictly).

.In this case, Cingular presented a Rule 50(a) motion at the close ofKempner Mobile's case

in chief. However,Cingular failed to renew that motion atthe close ofall the evidence, and before .

the case was ~ubmitted to the jury. Thus~ under th~ foregoing authorities; Cingular haswaived its

right to present a Rule 50(b) motion asking the Court to undo the fraud and tortious interference :..

verdicts, and to enter judgment in favor ofCingular on those claims.

Cingularpresents two arguments to avoid that result. First, Cingular argues that illore recent
I • . •

decisions indicate that the Seventh CircUit no.longer strictly requires that amotion for judgmentas

.amatter oflaw be renewed at the close ofall evidence as a prerequisite to filing apost-trialmotion

under Rule50(b), citingLaborer's Pension Fund v. A&CEnvironmental, Inc., 301 F.3d 768(7lh eir.

2002), and Szmaj v. American Telephone and Telegraph Co" 291 F3d 955 (7lh eir. 2000) (Cingular

Reply Mem. at 2-3). Second, Cingular argues that Kempner Mobile has suffere(tno prejudice from

. Cingular's failure to renew its motion forjudgmentas a matter ofl$w at the close ofall the evidence

(Id. at 3-6). The Court does not find either argument persuasive.

The SeventhCircuit authorities cited byCingUlardo not abandonthe requirement that aparty

must renew a 1llQtion forjudgmentas a matter oflaw at the close of all the evidence if that party

wishes to preserve a right to pursue a post-trial Rule 50(b) motion. InA&C Environmental, the

Seventh Circuit held that the plaintiffs had nOlwaived their right to subririt a post~trial Rule 50(b)

motion by failing to move for judgment as a matter of law at the close of all the evidence. The·

4
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Seventh Circuit explained that the plaintiffs had moved for judgment as a matter of law after both

sides had put on their cases in chief, but before a briefrebuttalcase was presented. 301 F3d at 776.

The appeals court distinguished that· factual scenario from those presented·in Mogi Trading,

Umpleby, and Downes, in which the defendants had moved for judgment asa matter oflaw at the·

end of the plaintiff's case anddid notrenew the motion aftei"the defendants had put on their own·

case. Id. at 776n.6. The SeveIith Circuit did not abandon the Mogi TradinglOmpleby/Downes line·

ofauthority, but simplyfound that the factual scenario presented inA&CEnvironmental augUred for
, . . '.

a different result. However, the factual scenario. that led. to that different· result in A&C

Environmental is not present here. .
\ .. . . . .

. For similar reasons, the Seventh Circuit decision in Szmaj does not advance Cingular's·

argument. In that case, the defendantmoved for judgment as a matter oflaw at the end ofplaintiff'S

case in chief. The district judge in that case did not rule on the motio~ but kept itundet lildvisement

Until after the jury had returned a verdict. 291 F.3d at 957. The Seventh Circuit explained that ifa

"motion for judgment as a matter oflaw is made at the close of the plaintiff's case and,denied and

not renewed at the close ofthe defendant's case, the plaintiffmayassume that the denial was the end

ofthe matter, ...." Id; at 958.. On the other hand, the Seventh'Circuit noted that "ifthe defendant·

shows by renewing the motion that the denial was not the end ofthe matter, the plaintiffmayaskand

.mayreceive permission from thejudge to put in some additional evidenceto show that there is ajury

issue," thereby explaining the rationale for requiring that ihe motion be renewed prior to the case

being submitted to thejury. Id. The Seventh Circuit explained that"[tlhis rationalecollapses w~en, .

as in this case but not in ourprevious cases, the judge takes the original motion under advisement;

5
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for then the plaintiff knows at the end of .the trial that the question of whether the defendant is
I .

entitled to judgment as a matteroflaw is a live one." Id. (emphasis added).

Again, as it did in A&C Environmental, the Seventh Circuit in8zmizj did not abandon its

"previous caseS" that strictly apply the requirement that a motion for judgment as amiltter ofIawb~

renewed at the close ofall theeviden~e. Instead, the appeals court foUnd that those cases did not

apply where the motio~ for judgment as a matter of law filed at the close of the plaintiff's case

remained under advisement at the time thec~ewas subinitted to thejury. Thatfactual scenario does

not aid Cingular here, because the Court expressly denied the motions forjudgment as a matter of ;

. law on the fraud claim (Tr. 547) and on the tortious interference claim (Tr. 554).

As for Cingular's ar~ent concerning· prejudice, we note that this argument fails at the

threshold because the requirement that a motion for judgment as a matter oflaw that isdenied at the

close ofthe plaintiffs case must be renewed before the case is submitted to the jury applies, "even
. .

ifthere was no prejudice to the opposing party from failing to renew." Szmaj, 491 F.3d at957 (citing

Downes, 41 F.3dat 1139-40). Even were it otherwise, we disagree with Cingular'sarg1lmentthat
. .

everything raised in its post-trial Rule 50(b) motion was raised in the motion for judgment asa

matter of law filed at the close of plaintiff's case. In its post-trial motion seeking judgment as a

matter oflaw on the fraud claim, Cingular assumes (Cingular Mem.·at4 nA),·as it did in the motion .

for judgment as a matter of law at the close of Kempner Mobile~s case (Tr.542), that there was a

false statement made about service pricing. However, Cingular argues that there was no false

statement made with. respect to equipment pricing (Cingular Mem, at 10-11),. which is directly

contrary to the position it took in the motion for judgment asa matter oflaw at the close ofKempner

Mobile's case. At that time, Cingular .stated that for the purposes ofthat motion, the Court "can .

6
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assume that there was amisstatement regarding the equipment pricing" (Tr. 545). And,:with reSpect'

to the tortious iIJterference claim, Cingular raises an argument concerning contact with corporate

account customers that was not presentedin its motion for judginent as a matter of lawat the close
, ' ,

ofKempner Mobile's case (compare Cingular Mem; at 15-16and Tr. 551~53).3

II.
, , '

"The failure to seek a judgment asa matter of law at the close of evidence does ~ot'

procedurally bar a motion for a new trial, as it does for a renewed motionfor judgment as a matter

oflaw." 'WRIGHT AND MILLER, FEDERAL PRACTICE AND PROCEDURE: Civil2d Section 2531 at 59

(1998 Supp.). Accordingly, we turnto Cingular's alternative motion for anew trial. Cingular seeks

, a neJ trial on all verdicts in Kempner Mobile's fav.oro,n the ground thatthe Court C0111DPtted two

legal errors that tainted the trial, and thus the verdicts resulting from it (Cingular Motion, at 7, 2;
. '. '. ':. ..'

Cingular Mem. at 22-25). In addition, Cinglilar specifically challengeS four ofthe verdicts on the
, ,

ground that they are contrary to the weight of the' evidence: the verdicts on Kempner Mobile;s

claims for fraud, tortious interference, and breach of contract resulting from the failure to pay
"

commissions, arid on Cingular's contract counterclaim based on Kempner Mobile's failure to pay,

for equipment delivered ,by Cingular.4 Because the legal standards differ somewhat between Rule

lDuring oral argwnent, Cingular sought to withdrBw its post-trial contention that thercW!l$ insufficienteyidence '
of a false statement on equipment pricing. Nonetheless, the fact that Cingular made this contention at all shows, the
wisdom.ofrequirinlthe Rule'50{a) motion to be renewed at the end ofthe evidence, to eliminate any possibility that a
party will be iulled into forgoing the chance to offer additional evidence on a point that is raised only after trial. '

'. . . . . . .

. 4In itspost.trialmotion, Cingularasserts - inone unelabotatedsentence- that thejuiy's verdictagainstCingular ,
on its counterclaim alleging that Kempner Mobile breached the noncompete'agr~nt was."not supported by the
evidence'; (Cingulat Mot., at 81124), However, Cingular does not elaborate on that argument mits memoranda oflaw,
and fails to provide c:imtions either to authority or to the record to support that assertion. Moreover, during oral argument
Cingular did not auert that this verdict wU unsupported by the evidence. We treat any claim byCinplar'.ttacldug the
sufficiency of the evidence for this verdict to be waived. ' " '

7



." . . .

59(a) motions based.on alleged legal <rrrors and those based on sufficiency of the evidence, we

address those arguments separately.

A.

. We beginwith the atta~ks byCingularon all the verdicts based on alleged legal eq:OfS. When·

considering a claim that anew trial is warranted due to legal errors, we begin with the proposition. .

that "[c]ivillitigants are entitled to a fair trial. not a perfect one ... [A] new trial will not be ordered·

unless there was an errofthat caused some prejudice to the substantial rights ofthe parties." Wilson

v. Groaning, 25 F.3d 581, 584 (71J1 Cir. 1994) (quoting Lemons v. Skidmore, 985 F;2d 354,357 (7th

Cir. 1993); Alverio v. Sam's Warehouse Club, Inc., 253 F.3d 933,939(~ Cir. 2001) (a party

seeJg a new trial based on alleged legalerrors "bears a heavy burden'). A party first. must show

aD. abuse ofdiscretion in the Court's rulings, which alone is a steep hill to climb. See Rodriguez Yo

Anderson, 973 F.2d 550, 552-53 n.3 (7ih Cir. 1992). In addition, a party seeking anewtrialmust

show not only that errors were committecI, but that they were "substantial enough to denyhim a fair

trial." Wilson, 25 F.3d at 584; see also Hasham v. Cal. State Rd. o/Equalization, 200 F.3d 1035,

1048 (71J1 Cir. 2(00) (evidentiary errors warrant a new trial "only ifasignificSnt chance.exists that

they affected the outcome ofthe trial"); A trial judge's denial ofa motion for new trial will noi be .

reversed ''unless.a clear abuse ofdiscretion is·.shown." Wilson,. 25 F~3d at 584; see also Cefalu v.

Village ofElk Grove, 211 F.3d 416, 424 (71J1 Cir. 2000); Hasham, 200 F.3d at 1052; Rodriguez, 973

F.2d at 552).

Cingular's motion challenges two rulings: (1) the Court's decision to ~Iow testimony by

other agents ofCingular on certain subjects, arid (2) the Court's decision, on th~ moming that trial

8
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was to commence, to bifurcate the proceedings and to proceed only on liability issues. We find no

legal error in either of those rulings.

First, Cingular's argUment about agent testimony in large meaSure reprises amotion in limine

that it filed seeking to exclude testimony by other agents. The Court denied that motion (see doc.

# 99), and for the reasons stated by the Court on the record in denying the motion, continues to hold

that the evidence offered through other agents was relevant and admissible. Cingular continues to

maintain that this evidence showed at mostthat Cingularmade "lnistakes" incalculating and paying

commissions (Cingular Mem. at 23). In so doing, Cingular continues to ignores that a jury could:

infer from this evidence that the recurring commission disputes reflected not innocent mistakes but,

instead, a pUIpOseful intent to underpay. Contrary to Cingular's argument, such an inference could

more than "margiitally advance []" Kempner Mobile's contract claim for unpaid commissions

(Cingular Mem. at 23).5

Second, Cingular argues that the Court erred bydeciding sua sponte, on the morning oftrial,

to bifurcate the proceeding and to try the liability issues first (Cingular Mem. 24-25; CingularReply

Mem. at 15 n.13). "The separation ofissues ofliability from those relating to damages is an obvious

use for Rule 42(b)."WRIGHT AND MILLER FEDERAL PRACTICE AND PROCEDURE: Civil2d § 2390

at 502 (1995 ed.). Cingular does not argue that this was the kind ofcase where liability could not

. ..
5Cingularalso argues that, even if there was no error ii1 the Court's ruling allowiJigagents to testify to certain

matters, the tcstimony admitted exceeded the boundaries set by the Court in its order on the motion in limine (Cingular
Mem. at 24; Cingular Reply Mem. at 14-15). The Court has reviewed the citations to the record offered by Cingular to
support this argum::nt, and notes that Cingular posed no contemporaneous objections either to thequcstioDS or the
responsive testimolly. Cingular's argument has therefore been waived. Moreover, even ifadmission ofthat testimony .
was error (which we firid it was not), there was no prejudice resulting in thattestimony by one witness "substantial
enough to deny [Cingular] a fair trial." Wilson, 25 F.3d at 584.

9
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be tried separately from damages, but rather contends that the timing of the bifurCation decision

caused Cingular to suffer prejudice. We find this argumentunpersuasive for two reasons.

To begin with, Cingular has made no showing of prejudice. ' Cingular complains that the ! '

bifurcation decision permitte4 Kempner Mobile to present ''vague and insufficient evid~ce on the'

new fraud theory that couid not be fully vetted" (Cing\ilar Mem. at 25). However, we disagreewith,'
.' .' .

the underlying premise ofthis argument- which is that Kempner Mobile shifted its fraud theory

from reliance on a false statement regarding equipment pricing during the summaryjudgmentphase,

to reliance on a false statementconcerning serVice pricingat trial. As the Court's Summaryjudgment

opinion discloses~ Kempner Mobile alleged misrepresentations with respect to both eqUipment and

servide pricing. See Kempner Mobile Electronics. Inc., 2003 WL 22595263, at *4, _Moreover,

Cingular has failed to explain how Cingillar would have been better able to ~'fully' vet',' Kempner
, . '

Mobile's fraud claim at a unitary trial of liability and damage issues than it was iri the,separate

liability trial. Cingular also argues that it was prejudiced because the evidence "Was confused on the

issue of Cingular's equipment receivable" (Cingular Mem. at 24), without expl~g how the

bifurcation ofthe trial contributed to that alleged confusion. ,We find no error in the bifurcation, and

no prejudice to Cingular resulting from it.
. . ," .

Second, even were it otherwise, Cingularwaived the argument byagreeingto .the bifurcation. '

On the morning oftrial, Cingularpresented an emergencymotion attaekingthed8m~es theories and

eviden~e offered. by Kempner Mobile through its retained expert.' After heaiing argument on that '

motionfor nearly one hour (Tr. 8-34), the Court concluded thatitwould be unwise to proceed With

6J'he Court sees no need to weigh in on the dispute between the parties as to where fault should lie for this
eleventh-hour complication that arose. ' , '

10



a trial on damages given this last-minute issue about the admissibility of the damages·eVidence. It

was at that time that the Court offered the parties the option of proceedingto trial solely on ·the

question of liability (Tr. 33). Once Kempner Mobile indicated its Willingness to proceed in a

bifurcated proceeding (Tr. 34), Cingular also agreed to do so (Tr. 35). The Court specifically asked

whether there was any objection to proceeding with the bifurcated trial, with the liability and (if

necessary) damages issue to be decided by separate juries. Each side expressly stat~ that it had no .

objection(Tr.' 35). With those agreements, the Court' then exerCised its discretion to bifurcate the
.' . . .

trial (Tr. 35). Quite apart from Cingular waiving any argument about bifur~ation by its consent to •.

the procedure, we are hard pressed to find any abuse ofdiscretion in the Court's decision to pursue
.' .

a course to which both sides agreed..See Krocka v. City ofChicago, 203 F.3d 507, 516 CF Cir.

2000) ("The district court has considerablediscrctiori to order the bifurcation oCa trial, and we will

overturn the decision only upon 'a clear showing ofabuse"").

B.
. .

We now turn to Cingular's argument that four of the verdicts are contrary to the manifest

weightofthe evidence. When assessing the sufficiencyofthe evidence, theCourtconsiders whether

any rational jury could find for the plaintiff. Ifth~ is any reasonable basis in the reeoi'd to support

the verdict, then it cannot be overturned in favor ofa new trial. Cefalu, 211 F.3d. at 424. While this'
. . . .

standard is not as exacting as the standard for granting judgment as a matter oflaw, courtS should

not lightly grant new trials: .

On the one hand, the trial judge does not sit to approve miscarriages of
justice.... On the other hand, a decent respect for the collective wisdom of
the jury; and for the function entrusted to it in our system, certainly suggests
that in most cases the'judge should accept the findings ofthejury, regardless
of his own doubts in the matter.

11

l .



these representations were false, and that, in justifiable reliarice on the representations, Kempner
I

Mobile decided not to terminate its relationship with Cingular and to accept'an attractive offer to

, become amaster agentior Nextel. Kempner Mobile asserted'that by the time it fully recognized the

falsity ofCingular's representations, the offer with Nextel was no'longer available. '

•Cingular argues that the evidence at trial was insufficient to establish two elements of

Kempner Mobile's fraud claiin: the elements ofjustifiable reliance and injury. We. disagree.8

The principal evidence with respect to bothreiiance and iQjury came ,from th~ testimony of

Kempner Mobile's president, ScottKenipner. Mr. Kempner testified that he had suspicionsaboul;

Cingular's,pricing prior to his conversation with the Cingular representative, Lauren Whiddon,iIi

May 2001, but that Mr, Whi~don's statements provided him with assurance (see Tr.296). Mr.

Kempner testified that as oflate 2001, he began to doubt the representations but was not sure about
, '

their falsity until March 2002, when he. located documentary evidence by rummaging throughthe

, trash at a Cingular location (Tr. 203-04). Mr. Kempner testified that bythe time he learned the truth

in May 2002, the Nextel opportunity that he could have taken in May 2001, no longer was available

(Tr.208).

There was some, but not extensive, corroborating evidence for this testimony. The plaintiff

presented a stipulation to the jury that Greg Mistak,a dealer manager forNextel between 199Tand
. .'. ..

, 2001, offered Kempner Mobile the opportUnity to become a maSter dealer for Nextel in 1997, and

'In its opening memorandum, Cingular abandoned aily argument that the evidence was insufficient to support
a finding that there was a false statement concerning service pricing (Cingular Mem. at 4 n.4). Cingular's written
submissions did contend that there was insufficient evidence to support,a finding that there was a false statement '
concerning equipment pricing (Cingular Mem. at 1O~11; Cingular Reply Mem. at 9). In light ofCingular's concession
that there was sufficient evidence to support a rmding ofa false statement concerning service pricing, any quarrel that '
Cingular raised concerning the evidence as itpertained to equipmentpricingseems beside the point. Inanyevent, during
oral argwnent, Cinplar specificaUy with~w its contention that the evidence Was insufficient to support a finding that
there was a false statement concerning equipment pricing.
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WRIGHT & MILLER,FEDERALPRACTICE AND PROCEDURE: Civil2d § 2806, at 74-75 (1995 Ed.).

See also Terrell v. Waf-Mart Stores, Inc. , No. 96 C 7464, 2000WL 310379; at *3 {N.D.lll. Mar.

24, 2000) ('The Seventh Circuit has made clear that a verdict ofa jury cannot be set aside simply
. . '.

because the trial judge, sitting as the trier of fact, would have reached a different result").

Mindful ofthese principles,the Seventh Circuit has held that"new trials granted because the,' '

verdict is against the weight of evidence are proper only when the record shows that the' jury's'

verdict resulted in a miscarriage of justice or where the verdict, on the record, cries out to be
. ' ..

overturned or shocks our conscience." Latino v. Kaizer, 58 F.3d 310; 315 (7th Cir.1995). With that

standard in mind, we consider Cingular's challenges to the sufficiencyofthe evidence for the jury's

verdibtson (1) Kempner Mobile's fraud claim, (2) Kempner Mobile's tortiousinterfer.eilceclaim,
. " .

(3) KempnerMobile's contract claim forpaymentofcommissions,and (4)Cingular'scontract claim

for equipment receivables.7

1.

.In its fraud claim, Kempner Mobile asserted that in May 2001, Cingular represented that

Kempner Mobile (an outside agent of Cingular) would receive the same equipment and service

pricing as was available to Cingular's internal distribution channels..Kempner Mobile asserts that '

, 7lnits reply mcmorandwn, Cingular argues that the Court may assess witness credibility in ~DSidering:the
sufficiency of the evidence (Cingular Reply Mem. at 1-2). There in line ofSeventh Circuitatithority, which predates
Latino, that supports this view. See Spanish Action Committee ofChicago v. City ofChicago, 7.66 F.2d 315,321 (7'"
Cir. 1985) ("the judge may consider the credibility ofthe witnesses, the weight ofthe evidence,~ anything else which
justice requires"); Isaksen v. Vermont Castings, [nc., 825 F.2d 1158, 1163 (7'" Cir. 1987) ("thC district judge might
conClude that the verdict was not reliable enough to justify tenninating litigation without the additional caofidence that
a second verdict, rendered by adifferent jury; might impart if it agreed With the first' verdict,n noting that such a
discretionary determination "involves the consideration of the witnesses' crechbility''). We believe that Latino strikes
a proper balance between a trialjudge's authority to grant anew trial bascd'onsufficiencyofthe evideoce and the
province of the jury to find the facts in a case. Moreover, Cingular has never identified any !'vidence that it contends
the Court should find lacking in credibility. Perhaps for these reasons, during oral argumentCinguhir retreated from the
assertion in its brie~ and made plain that it does not ask the Court to assess witness Credtbility in deciding the Rule S9(a)
motion.
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that offer remained available after 1997 (Te. 536-37). Plaintiffalso presented a stipulation to thejury

that ifKempner Mobile had tenninated the agreement with Cingularin May 2001; then Kempner

Mobile "would have been free to pursue the Nextel opportunity without restriction" (Tr. 842).9

There also was evidence that in May 2002 Kempner Mobile entered into an agreement~th Nextelt
. '.

with the terms being less favorable than those that Mr. Kempner desCribed as available frOm Nextel ...

in May 2001.

Cingularargues that the evidence was insufficient to showjustifiable reliance becausetprior
. .

to May 2001, Kempner Mobile suspected that it was not getting "equal pricing" from Cingular

(Cingular Reply Mem. 6-7)..While a party may not claim justifiable reliance when he "close[s] his

eyes to obvious facts/' a person does not have to assume that someone making represcmtations "is
. ..

aliar," or to "digbeneath apparentlyadequate assurances." Dougherty v. Zimblert 922 F. Supp.llOt

115 (N.D. TIl. 199(». Heret the jury was presented with the evidence about the evolution of the

relationship between Kempner Mobile and Cingulart and was in a position to assess whether
. .

Kempner Mobile, in light of the knowledge it possessed as ofMay 2001, reasonably could accept

the statements it says that Cingular made assuring Kempner Mobile that it could receive the same

equipment and service pricing as Cingular's internal·distribution channels..We cannot say that the '.

jurytsfinding, implicit in its verdictt that Kempner Mobile reasonably.relied on CingUlar's

statements in May 2001 was without sufficient evidentiary support.

9'fhe stipulation also contained the proviso that Kempner Mobile could have done so if it had been entitled to
terminate theCingularagreement (Tr. 842). However, Cingular did not offer any argument that KerirpnerMobile would
have been unable to tenninate the agreement and avail himselfofthe Nextel opportunity in May 2001 had he wished to
~.. .
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As to iqjury, Cingular's central argument is that Kempner Mobile offered insufficient·

evidence to show that the Nextel master dealer opportunity was not avaibible by the time that .

Kempner Mobile discovered the alleged false statement (see, e.g., Ciilgular Reply Mem. at 7-8).

Cingular con~edes that Mr. Kempner testified that was so (Tr. 208), but claims that his testimony

alone is not enough without corroborating evidence (Cingular Reply Mem.·at 8).. We disagree. As

thejurywas instructed~ without objection from Cingular,"[t]he lawdoes not require anYpartyto call .

as witnesses all persons who may ... have some knowledge oftbe matters in issue at this trial,nor

does the law require any party to produce as exhibits all papers and things mentioned in evidence:

in the case ... the weight ofthe evidence is not necessarilydetennined by the number ofwitnesses
. .

testifying to the existence or non-"existence ofany fact ...." the testimony ofa single wttnesswhich

.produces in yoW" mind belief [in] the likelihood oftruth is sufficient for the proofqf miy fact and

would justify a verdict in accordance with such testimony, ... (Tr. 851-52). Cingular cannot.

complain that the jury followed this instruction, as iUs presumed to have done. United States v.
. . .

Colvin, 353 F.3d 569, 577 (7th Cir. 2003); Briggs v. Marshall, 93 F.3d3SS, 360 (7th Cir. 1996)..

Moreover, in fact, there was some corroboration for Mr, Kempner's testimony. The

stipulation read to the jury at the end ofthe plaintiffs case in chiefindicated that the Nextel master

.dealer opportunity had been offered to Kempner Mobile byMr. Mistak, ",ho Was a dealermanager

. for Nextel between 1997 and 2001 (Tr.536-37), The fact that Mr. Mistak no longer was employed

at Nextel after 2001 is consistent with Mr. Kempner's testimony that the Nextel opportunitywas not

available to him in March 2002, when he found docomentary evidence that he believed proved the

15
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falsity o(Cingular's May 2001 statements. IO And, there is evidence that the Nextelcontract that

Kempner Mobile signed in May 2002 waslessdesitable than theonc that was described as available

tohiID through Mr. Mistak in May 2001. That evidence provides some corroboration for Mr.

Kempner's testimony that theNextel master dealer arrangement was not available to him as ofthe .
. ..

spring 2002, as it would be reasonable for a jury to infer that Kemprier Mobile would,have signed .

a more desirable Ne:ictel agency contract had one been available.

Cingularcriticizes Kem~nerMobile for not offeringmorecorroboratingeviden~ in the form

ofdocuments or testimony from Nextel concerning the master dealer agr.eement available in May
. '. . . .

2001. To be sure~ Kempner Mobile pursued a risky course in offering the limited evidence that it

\
choose to present on that subject. But, Cingular also chose a risky course by failing to contradict·

Kempner Mobile's evidence by itselfoffering testimony or documents from Nextel (if in fact the
. .

testimony or documents would have supported Cingular's position). Cingular was not requited to

present this evidence, as it was Kempner Mobile that had the burden of proof.· However, haVing,
. . . '.

elected not to' offer testimony or exhibits contradicting Kempn,er Mobile's evidenceo~ this point,

Cingular cannot complain about the jUly's decision to, credit Kempner Mobile's evidence.

Finally, KempnerMobile argues thatthere was insufficientevidence ofinjury, reasoning that

the Nextel opportunity that Kempner Mobile elected not to putsuein May 2001 must not have been

a lucrative one since, whenKempnerMobile started selling for Nextel in May 2002, he Qid not fare

'"

IOCingular contends that Kempner Mobile should have known: of any false statement by De4ember2001
(Cingular Mem. 4-S), thereby suggestiJJgthat the opportunity to become a master deaier for N'extel was $tiUavailable
at the time that Kempner should have known ofthe false statement But, the timing ofwhen KempnerMbbileknew­
rather than suspected- tbat there. had been II false statement·was a fact question for the jury. In light of Gte testimony
that Mr. Kempner'was not convinced that there badbeen false statements until be found documentarycvi~ in March
2002, we are unpersuadedtbat there was insufficient evidence to support a jury coDclusion tliatKempher Mobile's
kndwledge of the false statements did not occur until that later date. .
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. .'. . . .

better than he had as an agent for Cingular (CingularMeni. at 17). Cingular's argumentassumes that

the opportunities.available from Nextel were the same in May 2002 as they were in May 2001; but,

as we have found above, there was sufficient evidence for the jury·to conclude otherwise. In

addition, this: argument confuses whether Kempner Mobile suffered injury in the form of a lost

opportunity with· Nextel, and what damages Kempner Mobile can establish· from that lost

opportunity. The latte~ question will be addressed at the damages phase ofthispr~~g, and is

not a basis to fmd that there was insufficient evidence to support the jury verdict as to liability."

2.

We now tum to the tortious interference claim. Kempner Mobile argued that it had an
. . .

expectation of a continuing economically advantageOus relationship (in the f~rm of a residual

commission stream) with those subscribers who had been brought to Cingularby Kempner Mobile.

Kempner Mobile argued that Cingular intentionally and without justification interfered with that .
. .

expectancy by contacting those subscribers for the purpose of "switching"· them from Kempner

Mobile to Cingular's internal channels of distribution. Kempner ·Mobile argued that it sustained

injury as a result of that activity, in the form of lost residual commissions.

Although Cingular makes.a number ofarguments to attack the s~fficiency ofthe evidence,

.we are persuaded here that a neW trial is warranted because of the paucity of evideilce on the

. question ofinjury. Contrary to Cingular's arguments~ Kempner MohileofferedsuffiCient evidence
. .

to allow a jury reasonably to conclude th.at Cingular undertook affiimative efforts· to switch .

customers from Kempner Mobile to Cingular's inteinal distribution channels, and did'not merely

IIHaving denied Cingular's motion for a new trial on the fraud claim, it is plain tbat even bad Cingular not .
waived its Rule 5O(b) motion on tbat claim, the motion would have failed on the merits. .
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react to those customers ~ho sought out Cingular rather than going to KempnerMobile~ 12 However,

Kempner Mobile failed to offer substantial evidence that Cingular's contacts with its subscribers

resulted in the subscribers being.remQved from Kempner Mobile'sresidual commission stream..

Kempner Mobile called as Witnesses a niunberof subscribers whomCingular had, contacted,'

allegedly for the purpose of switching them from Kerp.pner Mobile's residua1list to Cin$Ular's ..

internal channels. However, with one exception, those subscribers in fact were not removed from'

Kempner Mobile's residual list; and, in the one exception, Cingular offered to keep that subscriber

on Kempner Mobile's residual list ifshe returned a phone that Cingular had proVided to her as part

of the arrangement, but she declined to do so.

\ Kempner Mobile argues that the jury was entitled to infer that these particularsqbscribers

were not switched only because Cingulai' got "caught in the act," and that the jurywas ~titled to

i
i

infer that other subscribers were removed from Kempner Mobile's residual list in situiltionsthat . j

Kempner Mobile did not catch (Kempner Mobile Mem. at 10). That might be true if improper

contact byCingularwas the onlyreasonthat a subscriberwouldbe removed from. KempnerMobile's

subscriber lists. But that is not the case: Kempner Mobile concedes that subscribers may be

removed from a residual list fot good and·valid reasons. We find there is insufficient evidence on .

this record to have allowed a jUry to determine that particular subscribers who were removed from

Ilfor this reason, we fmd unpersuasive Cingular's argument that the evidence was insuffi¢ient to Show that any
conta~t by Cingular with the subscribers' was "withoutjustification." At the samctime, we are unpersuadedbyKempner .
Mobile's argument that CinguJar waived this point by failing to seek a specific jury instruction on this point (Kempner
Mobile Mem. at 9). The jury inStruction on the tortious interference claims specifically stated that Kempner Mobile bad
the burdenofproviog that Cingular's interference withKempner Mobile's relationship With its subscnbcn:was "without
justification" (Tr. 863).

18

;

i
>1,, .

. ,



Kempner Mobile's residual list were removed for improper, as opposed to proper, reasons..

Accordingly, ~egrant Cingular's motion for a new trial on the tortious interferente claim.13

3.

Kempner Mobile asserted aclaim that Cingular had breached its agreement with Kempner

Mobile by failing to payall commissions and residuals thatwere due toKempnerMobile. There was

substantial testimony concerning the vagaries of Cingular's commission ·accounting sYstem, and .

difficulties that Kempner Mobile - as well as other agents - had inreceiving the payments that .they .i

claimed were due. Kempner Mobile offered evidence that there were speeificcontractsi for which;

commissions were not paid (pX 133, 139, 142,144, 146, 149 and 150). Cingular offered no
. . . ..

evidence to show that commissions on these particular contracts had been paid in full. We find that
I .

the evidence was sufficient to support a jury verdict for breach ofcontract as to commissions due

on these particular contracts.

However, we wish to emphasize the limited scope ofthis liability verdict. The jury verdict

establishes liability only as to the foregoing specific contracts that were offered into evidence.

Kempner Mobile did not offer evidence as to other specific.coritracts for which payment was not

made, and at a damages proceeding Kempner Mobile will not be allowed to expand oli the liability

finding by seeking to recover damages on other contracts thatwere not part of that finding. 14

13Ii1~ this detemrination, we note thatthe evidence on the.toi:tlous interference claim is not~ sparse that
it would convince the Court to grantCingular'sjudgmcnt as a matter oHaw, had Cingularnot waived~ RUle 5O(b)
motion.

. .

'4During oral argument, Kempner Mobile contended that it should be able to prove commissions for other
contracts on a theory ofaccountiilg. Kempner Mobile requested an accounting on the commission contral=t claim in its
amended complaint (see Am. CompI.1I54). However, to establish a claim for accounting. aplainti1fmustprove the
absence ofan adeqaate.remedy aflaw. 3 Com Corp, v.·Electronic Recovery Specialists, Inc., 104 F. SUpp. 2d 932, 941
(N.D. Ill. 20{)Q);Mkiwest Moped Assocs., Inc. v.AllmedFinancial Corp., No. 98 C 6973,1999 WL 674747,at·1 (N.D.
lll. Aug. 23, 1999), AnycWm ofinadequacy here ''would fly in the face ofthe breach ofcontract c1aiD1." >411med, 1999. i
WL 674747, at ·2. As in Allmed, this case presented "a run-of-the mill breach of contract claimwitb complicated ·1
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4.

Finally, Cingular seeks a new trial on its counterclaim aileging that Kempner Mobile failed

to payamounts due for equipment that Kempner Mobile purchased from Cingular. At trial; Cingular

offered evidence that the equipmentwas shipped to KempnerMobile, that KempnerMobilekept and .

used the equipment, but that Kempner Mobile did notpay for it in full. Kempner Mobile offered no .

evidence to contradict these points, but did offer· an affinnative defense that Cingular had waived

its claim.

prove, among other things, that it "substantially performed all obligations required of it under the
\ .

agreement" (Tr. 865) (emphasis added). During closing argument, Kempner Mobile seized on this
.. .

point. Kempner Mobile argued that Cingular had to prove that. it "substantially performed the

contract," and argued that Cingular should not be able to. collect on the equipment ~eiv~le

counterclaim because Cingularhad breached the contract byfailing toproperlypayKempnerMobile

commissions and residuals (Tr. 897-98).

Cingularargues thatthejuryverdict in favor ofKerilpnerMobile onthis counterclaim should

be reversed because the jurywas confused by the instruction that conflated two separate agreements:

(a) Kempner Mobile's agency agreement with Cingular, which governed the obligation to pay
. . . .

commissions and residuals, and (b) a separate agreement between K~mpiler Mobile and Cingular

damages calculations." [d. Further underrniriing any claimthatKempnerMobile is entitled to an accounw, is that prior
to trial, Kempner Mobile submitted a cluirt that purported to identify fully its contract damages. See Dcf.)I Emergency
Motion; 11117/03, at Ex. A. We therefore dismiss anyrequest for an accountingby Kempner Mobile on~ commission
conttactclainl.
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for the sale of equipment, which Kempner Mobile was·allowed - but nor required - to buy from
. I . ., .

. Cingular (Cingular Reply Mem. 14). We are persuaded by this argument.

Cingular originally tendered an instruction on the counterclaim that specifically referred to

the separate contract for the equipment purchases. In reviewing the draft instructions tendered by

the parties, .the Court recast the instruction to refer to one agreement. During the colloquy

concerning the redraft~ instruction,· Cingular's counsel pointed out that there were separate·

agreements, "o~e for the equipment that was shipped and one forjust the agencyagreement, because

the agency agreement doesn't itself provide the terms for the equipment purchase" (Tr. ~99). ;

Cingular posed no objection to the recast instruction, once Kempner Mobile's counsel a$feed that
. .

he woulci not argue that the ~gency agreement did not require Kempner ~obile to pay for the

equipment (Tr. 699-700);

Kempner Mobile's argument during closing did not violate that representation. l:Iowever,

on reflection, we believe that the shortened instruction created an unforeseen area ofconfusion for

the jury. The shortened instruction allowed the jury to find against Cingular on the equipment

receivable counterclaim in the event that it fQund that Cingular had failed to substantiaUy perform

. all of its .obligatjons under the separate agency agreement. That was not a subject that the parties

ever briefed, and that was not~ outcome that the Court intended. And,. Kempner Mobile would
I· .

have difficulty indisputingthat this outcome well might~ave occUrred: theitn'Y is presumed to have
.. .

followed the instruction, and Kempner Mobile used it as a basis for arguing that the jury should not

return a verdict for Kempner Mobile on the equipment receivable counterdaini. As a result, the

Court will give Cingular a new trial on its equipment receivable countercl~.
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CONCLUSION

For the foregoins reasons, the Court DENIES Cingular's Rule 50(b) motion for jUdgment

asa matteroflaw onKempnerMobile's fraud and tortious interference'claims; GRANTS Cingular's

Rule 59(a) motion for anew trial oJiK~pner Mobile's tortious interferenceclaim andonCinglilar's .

equipment receivable counterclaim; and in all other respects DENIES Cingular'sRule 59(a) monon . .
. . .

for a new trial. Asa result of these rulings; there will be a new trial on liability with respect to'

Kempner Mobile's tortious interference claim and Cingular's equipment receivable counterclaim.

There also will be the need for a trial to detennine damages with respect to Kempner Mobile's fraud

and contract clairils (and, potentially, Kempner Mobile's tortious interference claim and Cingular's
. \ .

equipment receivable coWlterclaim). The case is set for a status conference onMarch30~ 2004, at·

9:00 a.m. At that time, the parties areto present to the Court their proposal(s) for theprocedures and

schedules to use in resolving the remaining liability and damages claims..

ENTER:

.·~~Z=dcL~~~iSENKIER . '.' .
United States Magistrate Judge

Dated: Marcb 3, 2004
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