June 10, 2004

Marlene H. Dortch, Secretary

Federal Communications Commission
445 Twelfth Street, SW, Room TW-A325
Washington, DC 20554

Re: WT Docket No. 04-70 — Written Ex Parte Presentation
Dear Ms. Dortch:

Cingular Wireless Corporation (“Cingular”) and AT&T Wireless Services, Inc. (“AWS”)
(collectively “Applicants”) hereby respond to three reply filings submitted on May 20, 2004 by
(i) the CompTel/ASCENT Alliance (“CompTel”), (ii) the Consumer Protection Division, Office
of the Washington State Attorney General (“CPD”), and (iii) AW Acquisition Corp., Pace
Communications Services Corporation, Edward Garcia, Ed Wicks, Kempner Mobile Electronics,
Inc., and Airborne Beepers and Video, Inc. (collectively “Agents™). An ex parte response is
necessary because CompTel and CPD did not participate until the reply cycle and misstatements
in the Agents’ reply, although legally irrelevant, need to be corrected for the record.

CompTel Reply

As a threshold matter, CompTel’s filing should be treated as an informal objection by a
non-party to the proceeding,’ if it is considered at all,” because CompTel did not file a petition to
deny. Asthe Commission’s rules make clear, only petitioners are authorized to file replies.3

[13

In any event, CompTel’s “primary concern” is with “special access markets™ — a matter
having no relevance to the merger.” CompTel already has raised these concerns in proceedings

' See 47 CF.R. §1.41.

2 See BDPCS, Inc. v. FCC, 351 F.3d 1177, 1184 (D.C. Cir. 2003) (quoting 21* Century
Telesis Joint Venture v. FCC, 318 F.3d 192, 200 (D.C. Cir. 2003)) (FCC acts within its
discretion “when it declines to entertain a late-filed petition in the absence of extenuating
circumstances prohibiting a timely filing); M Broadcasters, 10 F.C.C.R. 10429, n.3 (1995)
(unauthorized pleadings stricken pursuant to Section 1.45); Arlie L. Davison, 11 F.C.C.R. 15382,
n.5 (1996) (accord); Glendale Electronics, Inc., 17 F.C.C.R. 22189, n.25 (PRB 2002) (arguments
will not be considered if raised in a filing not permitted by Section 1.939(f)); U S WEST
Communications, Inc., 13 F.C.C.R. 4173, n.14 (WTB1997) (unauthorized pleadings pursuant to
Section 1.45 will not be considered).

3 See 47 C.F.R. §§ 1.45(c); 1.939().

% Reply Comments of CompTel/ASCENT Alliance, WT Docket No. 04-70, at i, 5-10,
12-13 (filed May 20, 2004) (“CompTel Reply”). For example, CompTel requests that the FCC
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commenced specifically to address such issues.’ Those proceedings, and not a merger, are the
appropriate place for addressing industry-wide special access issues.’

Moreover, as Applicants demonstrated in their Joint Opposition to Petitions to Deny, the
merger will have no impact on special access services. It neither increases the pre-merger
incentives of Cingular’s ILEC parents to discriminate against special access services to
unaffiliated wireless carriers, nor is there any evidence that non-ILEC providers of special access
will be harmed when AWS is no longer a potential purchaser of special access services from
such providers.8

CPD

Like CompTel, CPD also filed for the first time in this proceeding during the reply
cycle.9 CPD’s request that the Commission impose conditions on Cingular based on certain
alleged AWS business practices is unwarranted. O AWS is exiting the market, and CPD’s filing

abrogate existing special access contracts involving SBC and BellSouth as a merger condition.

Id. at 12-14.

3 See Joint Opposition to Petitions to Deny and Comments of Cingular Wireless

Corporation and AT&T Wireless Services, Inc., WT Docket No. 04-70, at 37-38 (filed May 13,
2004) (“Joint Opposition™).

®  See Comments of CompTel, CC Docket No. 01-321 (filed Jan. 22, 2002); see also
Petition for Writ of Mandamus, AT&T Corp. v. FCC, D.C. Cir. No. 03-1397 (D.C. Cir. filed
Nov. §, 2003) (CompTel is a party to the petition seeking an order requiring the FCC to acton a
petition for rulemaking filed by AT&T Corp. regarding the rates charged for special access
services). The FCC filed its opposition to the Petition on January 28, 2004 and observed that the
Commission was not obliged to act on AT&T’s rulemaking request expeditiously because a new
regulatory regime for special access services had been adopted and affirmed by the court less
than two years earlier. See Opposition of the FCC to Petition for Writ of Mandamus, AT&T

Corp. v. FCC, D.C. Cir No. 03-1397 (D.C. Cir. filed Jan. 28, 2004).

7 See Great Empire Broadcasting, Inc., Memorandum Opinion and Order, 14 F.C.C.R.

11145, 11148 (1999) (noting that a challenge to transfer applications is not the appropriate
vehicle for seeking rule changes and citing Community Television of Southern California v.
Gottfried, 459 U.S. 498, 511 (1983) (“rulemaking is generally better, fairer, and more effective
method of implementing a new industry wide policy than the uneven application of conditions in
isolated [adjudicatory] proceedings™)).

¥ See Joint Opposition at 38-41.

Comments of Consumer Protection Division, Office of the Washington State
Attorney General, WT Docket No. 04-70 (filed May 20, 2004) (“CPD Comments™).

1" CPD Comments at 2-9. CPD fails to mention the extensive cooperative efforts that
AWS and other wireless carriers have undertaken with the Washington State Attorney General

9
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raises no issues with regard to Cingular.'" The prior actions of a transferor cannot form the basis
for imposing conditions against an unrelated transferee. The conduct and qualifications of the
transferor are irrelevant unless issues related to basic qualifications have been designated for
hearing by the Commission or have been sufficiently raised in petitions to warrant the
designation of issues for hearing, which is not the case here.'?

Agents

As noted in the Joint Opposition, the Agents fail to raise any matters relevant to a review
of the transfer applications.” Nevertheless, the Agents’ reply contains misleading and inaccurate
statements that compel a response to set the record straight.

First, the Agents state that Kempner Mobile Electronics, Inc. “has already won a
judgment against Cingular for tortious interference with prospective economic advantage.
They fail to mention that, on March 3, 2004, the ruling was set aside and Cingular was granted a
new trial on that claim."

»l4

Second, the Agents claim that the Applicants “conveniently overlook™ an adjudicated
“fraud” claim in the Kempner case.'® As noted in the Joint Opposition, fraud constitutes relevant
non-FCC misconduct if it is adjudicated and involves either (i) fraudulent misrepresentations to

over the past two years to improve customer service. For example, the Wireless Consumer
Education Program, which included representatives of all of the major carriers doing business in
Washington State as well as CPD, developed a brochure on the “Ten Things to Know BEFORE
You Buy Wireless Telephone Service” that was completed in February 2004 and posted on the
Attorney General’s website. See Consumer Protection Division, Office of the Attorney General,
Ten Things to Know BEFORE You Buy Wireless Telephone Service at <http://www.atg.wa.gov/
consumer/wireless/wireless _10.shtml>. This brochure complemented earlier public outreach
efforts by the group, including public service announcements on wireless issues during Seattle
Mariners baseball games. While Applicants are constantly striving to improve customer service
— and, as we have demonstrated in our filings, the merger will greatly aid in these efforts — there

is no justification for the special conditions proposed by CPD.
)

In fact, the attachments to the filing demonstrate that Cingular has a very low rate of
complaints. See CPD Comments at Attachments 1-3.

12 See Bell Atlantic New Zealand Holdings, Inc., Order and Authorization, 18 F.C.C.R.
23140, 23146 (IB/WCB/WTB 2003).

13 Joint Opposition at 37-38.

14 Reply to Opposition to Petition to Dismiss or Deny of AW Acquisition Corp et al.,
WT Docket No. 04-70, at 1 (filed May 20, 2004) (“Agents Reply™).

15 See Attachment A.
16 Id
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governmental units, or (ii) criminal misconduct.!” The claim in Kempner falls in neither
category and is currently pending resolution in the damages phase of the proceeding.'® It is
therefore irrelevant for purposes of judging whether a grant of the transfer is in the public
interest.

Third, the Agents imply that Cingular has been found guilty of “widespread fraud, racial
discrimination and racketeering.”'® This simply is untrue. Although the Agents have raised the
quoted allegations, there has been no such finding. None of the Agents has prevailed in a racial
discrimination or racketeering claim. In fact, as noted in the Joint Opposition, many of the
claims referenced in the Agents’ Petition have already been dismissed.”® The Agents’
characterization of the isolated fraud incident (which still is subject to appeal) as “so egregious
as to shock the conscience and evoke almost universal disapprobation” is baseless.?' The claim
related to a conversation in May 2001 with a Cingular representative in which Kempner claimed
it was promised equipment and services at the same prices available to Cingular’s internal
distribution channels — nothing more.

Finally, the Agents criticize the Applicants for not reporting the Agents’ lawsuits in the
transfer applications.” Items 76 and 77 of the Form 603 are clear on their face and are limited to
suits involving monopolization allegations.23 The scope of these questions was previously
addressed in Danbury Cellular Telephone Co., Inc..

Warner also asserts that Danbury failed to report two lawsuits filed
during the pendency of Danbury's application as required by Form
401 and Section 1.65(a) of the rules. In the first lawsuit, Yankee
Microwave, Inc. charges ACC (among others) with violations of
the Racketeer Influenced Corrupt Organization (RICO) statute, the
Massachusetts Unfair and Deceptive Trade Practices statute (Mass.
G.L. Chapter 93A), and breach of contract and tortious interference
with contractual relations, all arising from an alleged scheme to
defraud Yankee in connection with a contract for microwave
transmission services. In the second lawsuit, Walter J. Panfil
(Panfil) charges ACC and Aab (among others) with violations of

See Joint Opposition at n.165.
See Agents Reply at 2.

9 1a

20 See Joint Opposition at n.197. Again, there has been one isolated instance of

fraudulent conduct that is irrelevant under the FCC’s rules.
2l See Agents Reply at 2.

2 1d at3.

2 See Joint Opposition at n.197.
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various securities laws, the RICO statute, New York General
Business Law, and fraud and misrepresentation in connection with
a sale of stock. Danbury argues that the rules and Form 401 do not
require it to report civil lawsuits except where the lawsuit alleges
unlawful monopolization of radio communication or attempted
monopolization of radio communication. . . . Neither lawsuit
raised by Warner alleges unlawful monopolization or attempted
monopolization of radio communication. Therefore, Danbury was
not required . . . to report the lawsuits.**

Thus, the Applicants were not required to report the Agents’ lawsuits.

If you have any questions, please direct them to the undersigned.

Very truly yours,
< L-p Do L Sl
e - (22
Douglas I. Brandon Brian F. Fontes
Vice President, Federal Affairs Vice President — Federal Relations
AT&T WIRELESS SERVICES, INC. CINGULAR WIRELESS CORPORATION

Attachments

2% Authorization of Danbury Cellular Telephone Co., Inc., Memorandum Opinion and
Order, 6 F.C.C.R. 4186,4187 (MSD 1991) (emphasis added) (interpreting Items 15 and 17 of
the FCC Form 401 which mirror Items 76 and 77 of the Form 603 by requiring the applicant to
disclose whether “any court [has] finally adjudged the applicant, or any person directly or
indirectly controlling the applicant, guilty of unlawfully monopolizing or attempting unlawfully
to monopolize radio communication, directly or indirectly, through control of manufacture or
sale of radio apparatus, exclusive traffic arrangement, or any other means of unfair methods of
competition” and whether the “applicant, or any person directly or indirectly controlling the
applicant, [is] presently a party in any pending matter referred to in Item [] 15....”).
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David Krech

Neil Dellar

Donald Stockdale

Richard S. Myers (Counsel for AW Acquisition Corp., ef al.)
Debbie Goldman (CWA)

D.D. “Bud” Weiser (CEASa)

Mark Cooper (CFA)

Gene Kimmelman (CU)

Danny E. Adams (Counsel for Thrifty Call, Inc.)
Jonathan D. Lee (CompTel/ASCENT Alliance)
George Y. Wheeler (Counsel for USCC)
Christine O. Gregoire (Washington State Attorney General)
Patricia F. Russo (Lucent)
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Richard P. Ekstrand (RCC)

Terry Portis (SHHH)

Karen Kerrigan (Small Business Survival Committee)
Arturo Gandara (Alliance for Public Technology)
Tom Attar (Highland Cellular)
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Richard Giandomenico

Donald R. Newcomb

Marlin Todd

Craig Paul
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Minute Order Fm(an

United States District Court, Northern Dist¥ict of Ilinois

Name of Asigned Judgs | Sidney I Schenkier | SitingJudgeir Other | | |

CASE NUMBER 02C5403 DATE | 3/3/2004
‘CASE Kempner Mobile Elec., Inc. vs. Southwestern Bell Mobile Syst.
TITLE

[In the following box (z) indicate the party filing the motion, e.g., plaintiff, defmdmt. 3rd party plaintiff, and (b) state briefly the nature -

MOTION: of the motion being presented.) .

DOCKET ENTRY: _

(1) O  Filed motion of [ use listing in “Motion” box above.)

@ O  Bricfinsupport of motiondue .

(3 O . Answerbrieftomotiondue____. Reply toanswerbriefdue .

@ O Ruling/Hearing on set for at

(5) O Status hcaﬁng[heldfconﬁnuod to] [set for/re-set forJon _____ set for at

(6) o Pretrial conference[held/continued to] (set for/re-set for] on set for at_

(7 O  Trial[set forre-set forjon____ at

(8) a [Bench/Jury trial] [Hearing] held/continuedto _____ at _

) O This case is dismissed [with/without] prejudice and without costs[by/agreement/pursuant to]

(0 N [Other

damages issues.

CJFRCP4(m) [LocalRule4l.] [IFRCP4l(a)(1]) [JFRCP41(a)(2).

Cingular's motion for judgment as a matter of law or, in the alternative, for a new trial (doc. # 115) is GRANTED in part and
DENIED in part as follows: the Court DENIES Cingular's motion for judgment as a matter of law on Kempner Mobile's fraud
and tortious interference claims; the Court GRANTS Cingular's motion for a new trial on Kempner Mobile's tortious
interference claim and on Cingular's equlpment recelvable counterclaim; and in all other respects the Court DENIES
| Cingular's motion for a new trial. The matter is set for a status conference on 03/30/04 at 9:00 a.m. Atthattime, the parties |

- are to present to the Court their proposal(s) for the procedures and schedules to use in resolwng the remaining liability and

(11D ' [For further detail see order attac gmal minute order. ]

docketentry] ENTER MEMORANDUM OPINION AND.ORDER. For the reasons stated herein,

1 No notices required.

No notices required, advised in open court.

Notices mailed by judge's staff.
Notified counsel by telephone.
v | Docketing to mail notices.

Mail AO 450 form.
Copy to judge/magistrate judge.
courtroom
mm deputy's
| initials '
Date/time received in
entral Clerk’s Office .




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION '

KEMPNER MOBILE ELECTRONICS, INC.,
an Illinois corporation,l

Plaintiff,
' “Case No. 02 C 5403

Vs,

SOUTHWESTERN BELL MOBILE

SYSTEMS, LLC, d/b/a CINGULAR

WIRELESS f/k/a SOUTHWESTERN BELL

MOBILE SYSTEMS, INC. d/b/a CELLULAR
ONEFCHICAGO

)
)
)
)
)
)
) Magistrate Judge Schenkier
) .
)
)
)
)
)
Defendant. )
M UM OPINION AND '

On November 17, 2003 ajurytrial commenced onthe llablllty phase of the dxspute between-
Kempner Mobile Electromcs Inc. (¢ ‘Kempner Moblle”) and Cingular. At t:na] Kempq,er Mobile
presented two claims of breach of contract, as well as clzums of common law fraud and tortious -
interference with economic advantage; Cmgular presented two countercla:ms for breach of (:ﬁntrﬁ\ct.2 :
At the close of Kempner Mobile’s case in cmef Cmgular moved for ]udgmcnt as a matter of law

under Federal Rule of Civil Procedure SO(a) on one of Kempner Mobile’s two_ _contract _qlalms, _and

on Kempner Mobile’s claims of fraud and tortious interference. The Court denied the mbj;i_o‘u m its

'By conseat of the parties and pursuant to 28 U.S.C. § 636(c), the case hasbeenassmedtotlus(}ourtfornll '
proceedings, including the entry of final judgment (doc ## 5-7). :

2Other clauns originally advanced by the parties were disposed of on'summary Judgment, see er Mobile
Electronics, Inc. v. Southwestern Bell Mobile Systems, LLC, 02 C 5403, 2003 WL 22595263 (N.D 1L, Nov. 7, 2003),
or were withdrawn before trial.




entirety (see Tr. 541, 547, 554). Cingular did not fenew its Rule 50(a) motion ét thé close of its case .-
in chief, or at any other time prior to the submission of the case to the jury..

On November 21, 2003, the case was submitted to the jury. After more than four hours of
deliberation (see Tr. 937-39), the jury returned verdicts in favor of Kempner Mobile and against
Cingﬁlér on all four of Kempner M_obilé"s contract and tort claims, and on bbth of Cingular’é
counterclanms (Tr. 941'742); After the jurors were polled, at Cin.gu.lar’s request, and _they.réafﬁ;mad
their verdicts, the Court entered judgment on the verdicts (Tr. 942-43). | | |

Presently before the Court is Cingulai"s motion for judgment as a matter of law 01.',. in the :
alternative, for a new trial (doc. # 115). In its motion, C'mguﬁar asks the Court to undo the ]ury _
verdicts and to enter ju_dgmént as amatter of law for Cingular, under Federal Ryle of Civii_Pmcedure |
50(b), on Kcmp_nef Mobile’s fraud and tortious intérferen;:e claims (but not oﬁ the vefdicts' for
Kempner Mobile on the two contract claims, or on Cixigular’s i\iro countefclaims). Inthe alternative, -
Cingular moves for a new trial, under Federal Rule of Civil Procedure 59(a), on thé tortious
interference and fraud verdicts, as well as on all the other verdicts returned bﬁ the jury. |

The motion now has been fully briefed, and on February 24, 2004, the Court heard o;al

argument. For the reasons set forth below, the Court dgnies Cingular’s Rule 50(b) motion. The - |

‘Court grants Cingular’s alternative motion under Rule 59(a) for a new trial on Kempner Mobile’s -
tortious interference claim and on Cingular’s counterclaim for failure to pay for equipment. In all )

other respects, Cingular’s Rule 59(a) motion is denied.




L
We begin with Cingular’s Rule 50(b) motion. Rule 50(b) states in pertinent part:

If, for any reason, the Court does not grant a motion for judgment as a matter

of law made at the close of all the evidence, the Court is considered to have

submitted the action to the jury subject to the Court’s later deciding the legal

questions raised by the motion. The movant may renew its request for

;udgment as a matter of law by filing a motion no later than ten days after ;

entry of judgment — and may alternatively requ&st anew trial or jom amotion -

for new trial under Rule 59. '
Fed. R. Civ. 50(b). Seventh Circuit opinions have differed as to whether this language cx15ress1y '
requires that a Rule 50(a) motion for judgment as a matter of law be renewed at the close oflall the
evidence, see Umpleby v. Potter & Brumfield, Inc., 69 F.3d 209, 212 (7" Cir. 1995), citing Downes
v. Volkswagen. of America, Inc., 41 F.3d 1132, 1139-40 (7® Cir. 1994) (the “plain language of -
Rule 50(b) precludes judgment as a matter of law where party failed to renew its xﬁoﬁon at the-close '
of all the evidence”), or whether that requirement is instead only implicit. See Szmaj V. Ameﬁcan
Telephone and Telegraph C'o.,_29'1 B .3d 955, 957 (7* Cir. 2002) (“Rule 50(b) of the Federal Rules
of Civil Procedure implies (no stronger word is possible) that aﬁotion for judglnent as amatter of .
law must mdced be renewed at the close of all the evidence if the movmg party wants to obtain such |
relief should the jury bring in a verdict against him’ "). Either way, it is clear that the Seventh Circuit
has strictly adhered to this requirement. See, e.g., Eastern Natural Gas Corp. V. A__Iummu'm Co. of
America, 126 F.3d 996, 1000 (7* Cir. 1997) (in Umpleby, “we ruled une__quiiméally t.hat in order to |
preserve a motion for judgment' as a matter of law which was not granted by the trial court, the
motion must be renewed at the close of all the evidence™); Mid America Tablewares, Inc v Mog1

Tradmg, Co., 100F.3d 1353, 1364n.5 (7" Cir. 1996) (reaffirming that the Seventh Circuit has “read

~ Rule 50 strictly to require that the renewal of a Rule 50 motion at the close of all evidence”);




Umpleby, 69 F.3d at 212 (“[i]n order to preserve its motion for judginent_ as a matter of law, P&B -

had to renew its motion at the close of all the evidence”); Downés, 41 F.3d at 1139-40 (noting that
the practice of declining to apply this requirement “rigidly” was abandoned in light of the 1991

amendments to Rule 50 that made clear that the Rule is to be applled strictly).

In this case, Cingular presented a Rule 50(a) mouon at the close of Kempner Mobile’ scase
in chief. However Cingular failed to renew that motion- at the close of all the evidence, and before '

the case was submitted to the jury. Thus, under the foregomg authorities, Cingular has walved its -

right to present a Rule 50(b) motion asking the Court to undo the fraud and tortlous mterference-

verdlcts and to enter judgment in favor of Cingular on those clalms.

~ Cingular presents two arguments to avoid that result Ftrst Cmgular argues that more recent

decisions indicate that the Seventh Circuit no longer strictly reqmres that amohon for judgment as
amatter of law be renewed at the close of all evidence asa 'prerequisite to 'ﬁling a post-trial motion
under Rule 50(b), citing Laborer s Pension Fundv. A&C Eﬁviror_xmenraf_, Inc.,301F.3d 768 (T™Cir.
2002), and Szmaj v. American Telephone and T elegraph Co., 291 F.3d 955 (1"'.l Cir. 2000) (Cingular
Reply Mern. at 2-3). Second, Cingular argues that Kempner Mobile has suffered no prejudice fro_in
_ Cingular’s failure to renew its motion for judgment.es a metter ef'law at the close of all the evide_nee

(/d. at 3-6). The Court does not ﬁnd either argument persuaswe '

The Seventh Clrcmt authorities c1ted by Cmgular donotabandon the reqmrement t.hat aparty .

must renew a motion for judgment as a ma_tter of Iaw at the close of all the evidence if that party

wishes to preserve a right to pursue a post-trial Rule 50(b) motion. In'A&C Environmental, the

- Seventh Circuit held that the plaintiffs had not waived their right to submit a post-trial Rule 50(b)

motion by failing to move for judgment as a matter of law at the close of all the evidence. The




Seventh Circuit explained that the plaintiffs had moved for judgment as a matter of law after both
sides had put on their cases in chief, but before a brief rebuttal case was presented. 301 F3d at 776.
The appeals court distinguished that factual scenario from those presented in Mog: Tradmg,

Umpleby and Downes, in which the defendants had moved for Judgment as a matter of law at the'

end of the plaintff’s case and did not renew the motion after the defmdants had_put on their own - -

case. Id. at 776 n.6. The Seventh Circuit did not abandon the Mogi Trading/Upleby/Downis line
of authority, but simply found that the factual scenario presented._inA&C Environmental augured for
a different result. However, the factual scenario that led to that different mm; iq A&C
Environmental is not present here. | | |
For similar reasons, the .Seveﬁth' _Cifcuit decision in Semaj does not advance Cingular’s
argument. In that case, the defendant-x_noved for judgment asa matter of lew atthe enci of plaiﬁtiﬁ’s
case in chief. The district judgein that case did not rule on the motion,_ but _kejat 1t under adwsement
until after the jury had returned a veniict. 291 F.3d at 957. m; Seventh Circuit expiained that ifa
“motton for judgment as a matter of law is made at the close of the plamtlff’ s case and demed and
not renewed at the close of the defendant’s case, the plamnﬁ‘ may assume that the denial was the end |
of the matter, . . . » Id. at 958. On the other hand, the Seventh' Circuit no_ted that “1f the defendant -
shows by renewing the motion that the denial was not the emi ofthe matter, tleo plamtlff may ask and
- may receive permission from the judge te put in some additional evidence to eﬁew that there isajury
issue,” thereby explaining the ratioﬁale fof requiring that the motioil be renewed in‘iof to tﬁe case
being submitted to the jury. /d. The Seventh Circuit explained that.-“[t_]hi_s tat_ibuale eollapses wh, '

" as in this case but not in our previous cases, the judge takes the original motion under advisement; _ _




for then the plaimiff knows at the end of the trial that the question of wh‘ctﬁer the defendant .i's.
_ entltled to judgment as a matter of law is a live one.” /d. (emphasis added)
Agam, as it did in 4&C Environmental, the Seventh Clrcult in Szma_; did not abandon its
“previous cases” that strictly apply the 'requirem_ent thgt a motion for judgment as a matter of law be
rene\;ed at the close of all the evidence. Instead, the appeds court fou’nd. that thése cases did not'
a‘pi:ly where the motion for. judgﬁlent as a matter of l_aw filed at the close of the plaintiff's case
remained undexl- ad\)iscmcnt at the time the case was subh_ﬁtted to thejury. ’I‘h_atfactﬁél menaﬁo does
not aid Cingular here, because the Court expressly denied the mﬁtions for judgment as a matter of -
. l#w on tﬁc fraud claim (Tr. 547) and on the tortious interference clﬁi.m (Tr. 554). |
As for Cingular’s argumeht concerning prejudi;:c, we note that'this‘ arguﬁmnt fails at the
threshold because the requirement that a motion for judgment as a matter of law that is demed at the
closc of the plaintiff’s case must be renewed before the case is subm1tted to the jury appl:es, “even
if there was no prejudlce to the opposing party from failing to renew.” Szma;, 291 F.3dat957 (cmng
- Downes, 41 F.3d at 1139-40). Even were it otherwise, we disagree with Cingular’s argument that
everything raised m its post-trial Rule 50(b) motion_l was raised in the motion for judgn;ent as _é
matter of law filed at the close of plaintiff’s case. In its poSt—ﬁial- motion seelung judgment as a
ﬁnatter of law on the fraud ciaim? Cingular assumes (Cingular Meni. at4 n.4), as it did in the motion - - |
for judgment_ asa mattef of law at the close of Keﬁphq Mobile*s case (’I‘r.. 542), that there was a
false statement made about service pricing. However, Cingular argues | that there ‘Was 1o false
statement made with respect t§ equipment pricing (Cingular Mem. at 10-1 i),. whi'ch is directly |
contrary to the position it took in the motion for judgment as amatter of law at the close of Kpnér

Mobile’s case. At that time, Cingular stated that for the purpbses of that motion, the Court “can -




assume that there was a nﬁsétateinent regarding the equipment pricing” (Tr. 545). And, with respect
b the tortious int:fferenpe claim, Cingular raises an a.fgmncnt concerning cbntact ’wnh corporate
account customers that w.as not presented in its motion for. judgment as a matter.of law at tﬁc close
of Kempner Mobile’s case (compare Cingular Memm. at 15-16 and Tr. 551-53).3

II.

“The failure to seek a judgment as a matter of law at the cloée of evidénce does _nbt‘ :

ﬁrocedurally bar a motion for a new trial, as it does for a renewed motion for judgment as a matter

of law.” WRIGHT AND MILLER, FEDERAL PRACTICE AND PROCEDURE: Civil 2d Section 2531 at59 |

(1998 Supp.). Accordingly, we turn to Cingular’s alternative motion for a new trial. Cingular seeks
‘a new\ trial on all verdicts in Kempner Mobile’s favor on the gl'bund that the Court committed two
legal errors that tainted the trial, and thus the verdicts resulting from it (Cingular Motion, at 7 § 2

Cmgular Mem. at 22- 25) In addition, Cingular specifically challenges four of the vcrdlcts on the

ground that they are contrary to the wexght of the evidence: the verdlcts on Kempner Mobile’s

claims for fraud, tortious interference, and breach of contra_c_t resulting from the fallm'e topay

commissions, and on Cingular’s contract counterclaim based on Kempner Mobile’s failure to pay

for equipment delivered by Cingular.* Because the legal standards differ son_le,whaf between Rule -

3During oral argument, Cingular sought to withdraw its post-trial contention that there was insufficient evidence .

of a false statement on equipment pricing. Nonetheless, the fact that Cingular made this contention at all shows the

wisdom of requiring the Rule 50(a) motion to be renewed at the end of the evidence, to eliminate any possibility thata

party will be lulled into forgoing the chance to offer additional evidence on a point that is raised only after trial. -

“Inits post-trial motion, Cingular asserts —in one unelaborated sentenci:;ﬁ:at thejury’s verdlctagamstﬁngu]n

_ on its counterclaim alleging that Kempner Mobile breached the noncompete agreement was “not supported by the

evidence” (Cingular Mot., at 8 ] 24). However, Cingular does not elaborate on that argument in its memoranda of law,

and fails to provide citations cither to authority or to the record to support that assertion. Moreover, during oral argument

" Cingular did not assert that this verdict was unsupported by the cvidence. We treat any claimby Cmguhr attacking the
sufficiency of the evidence for this verdict to be waived. _




59(a) motions based on z;l'leged legal errors and those based on sufficiency of the é‘.vidce’, we
address those arguments separately. :
_ . N
- Webegin with the attacks by Cingular on all the verdicts Based on a..ll'eg-e'd legai errors. When '

considering a claim that é_ new trial is warranted due fo legal errors, we begin with the p’foﬁosition |
that “[c]ivil litigants are entitled to a fair trial, nota perfectone . . . [A] new trial will not be order'edj -
unless there was an error 'tﬁat ca_*used some prejudice to the substantial rights of the parﬁes.”- Wilson
v. Groaning, 25 F.3d 581, 584 (7" Cir. 1994) (quoting Lemons v. Skidmore, 985 F.2d 354, '357_(?“_'
Cir. 1993); Alverio v. Sam’s Warehouse Club,. Inc., 253 F.3d 933, 939 (7* Cir. 2601) (a party
seeki}lg anew trial based on alieged legal errors “bears a heavy burden”). A party first must.show -
an abuse of discretion in the Court’s rulmgs, which a]one is a steep hnlj to climb. See Rodnguez v.
Anderson, 973 F.2d 550, 552-53 n.3 (7"‘ Cir. 1992). In addition, a party seekmg a new trlal must
show not only that €ITOTS Were commltted, but that they were “substantial enough to denyhlm a fair
trial.” Wilson, 25 F.3d at 584 see also Hasham v. Cal. State Bd of Equahzanon, 200 F 3d 1035
1048 (7" Clr 2000) (cwdentlary errors warrant a new trial “only ifa sngmficant chance exists that |
~ they affected the outcome of the trial”).' A trial judge’s denial of a motxor_l for new &ial will not be - |
reversed “unless a clear abuse of disqre;_ion is shown.” deon, .25 F.3d at 584; sej_'é a_f.so .Cgfaf_u v
Village of Elk Grove, 211 F.3d 416, 424 (7* Cir. 2000); Hasham, 200 F.3d at 1052; -Rod}i'guez, 073
F.2d at 552). | |

| Cingular’s motion qhallcngas two rulings: (1) the Court’s decision to _al'l_o.vi,r testimony by

other agents of Cingular on certain subjects, and (2) the Court’s decision, on .th'e_ morning that trial




was to commence, to bifurcate the proceedings and to proceed only on liability isé.ues._- We ﬁﬁd no
legal error in either of those rulings. . |

First, Cingular’s argument about agent testimony in large measure reprises amotion in limine
that it filed seeking to exclude testimony by other agents. The Court denied that motion (see doc.
#99), and for the reasons stated by the Court 611 the record in dcnyiué the motion, continues to hol&
that the evidence offered through other agents was relevant and admissible. Cingular continues to .
niaintain that this evidence showed at most that Cingufar made “mistakes” in calcuiating said ﬁaying
commissions (Cingular Mem. at 23). In so doing, Cingular cohﬁnues to ignores that a jury could:
infer from this evidence that the recurring commission disputes reflected not innocent mistakes but,
instead, a purposeful intent to underpay. Contrary to Cingular’s argument, such an inference could
more than “marginally advance []” Kempner Mobile’s contract claim for unﬁaid_ mﬁmbsiom
(Cingular Mem. at 23).° | ”

Second, Cingular argues that the Court erred By deciding sua sponte, on the moming of trial,
to bifurcate the proceeding and to try the liability issues first (Cingular Mem. 24-25; Cingular Reply
Mem. at 15 n.13). “The separation of issues of liability from those relating to damages is an obvious
use for Rule 42(b).” WRIGHT AND MILLER FEDERAL PRACTLCE AND PROCEDURE: Civil 2d.§ 2390

at 502 (1995 ed.). Cingular does not argue that this was the kind of case where liability could not

SCingular also argues that, even if there was no error in the Court’s ruling allowing agents to testify to certain
matters, the testimony admitted exceeded the boundaries set by the Court in its order on the motion in limine (Cingular
Mem. at 24; Cingular Reply Mem. at 14-15). The Court has reviewed the citations to the record offered by Cingular to

support this argument, and notes that Cingular posed no contemporaneous objections either to the questions or the

responsive testimony. Cingular’s argument has therefore been waived. Moreover, even if admission of that testimony
was error (which we find it was not), there was no prejudice resulting in that testimony by one witness “substantial
enough to deny [Cingular] a fair trial.” Wilson, 25 F.3d at 584.
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be tried separately from damages, but rather contends that the timing of the bifurcation decision
caused Cingular to suffer prejudice. We find this argument .unpersuésive_fof two reasons.
To begin with, Cingular has made no showing of prejudice. - Cingular complains that the

bifurcation decision permitted Kempner Mobile to present “vague and insufficient evic_i_eﬁcg on the

new fraud theory that could not be fully vetted” (Cingular Mem. at 25). However, we dis'z(gre_e with . |

the underlying premise of this argmhent'— which is that Kempner Mobile shifted its fraud the_dry' :

from reliance on a false statement regarding equipment pricing during the summary judgment phaée,
to reliance on a false statement concerning service pricing at trial. As the Court’s summary judgment
opinion discloses, Kempner Mobile alleged misrepresentations with respect to both equipment and

serx?ige pricing. See Kempner Mobile Electronics, Inc., 2003 WL 22595263 at *4, Moreover,

Cingular has failed to explam how Cingular would have been better able to “fu]ly vct" Kempner

Mobile’s fraud clalm at a unitary trial of liability and damage i 1ssues than it was in the separate

llabllnty trial, Cmgular also argucs that it was prejudiced because the evidence “was confused on the

issue of Cingular’s equipment receivable” (Cingular Mem. at .24), without explalmng how the

bifurcation of the trial contributed to that alleged confusion. ‘We find no error in the bifurcation, and

no prejudice to Cihgulax resulting from it.

Second, even were it otherwise, Cingular waived the drgument by agreeing to the bifurcation.
On the morning of trial, Cingular presented an emergency motion attackin_g-thé damages theories and

evidence offered by Kempner Mobile through its retained expert. After hearing argument on that

motion for nearly one hour (Tr. 8-34), the Court concluded that it would be unwise to proceed Mth

“The Coun sees no need to welgh in on the. dlsputc between the partles as to where fault shou.ld lie for this
eleventh-hour complication that arose.

10




atrial on damages given this last-minute issue about the admissibility of the damagos evidence. It -
was at that tlmc that the Court offered the parties the option of proceedmg to trial solely on'the
question of liability (Tr. 33). Once Kempner Mobile indicated its willingness to proceed in a
biﬁlrcatod procseding (Tr. 34), Cingular also agreed to do 50 (Tr. 35). The Court specifically asked
whether there was any objection to pmceedi}lg with the bifurcated trial, with the liability and ({f
noccssary) daniages issoc to be decided by soparate juries. Eachside é}_tpresslf stated that it had no .

objection (Tr. 35). With those agreements, the Court then exercised its discretion to biﬁn‘cate the

trial (Tr. 35) Quite apart from Cmgular waiving any argument about bifurcation by its consent to. -

the procedure we are hard pressed to find any abuse of discretion in the Court’s decision to pursué
a course to which both sides agreed See Krocka v. C:ty of Chtcaga, 203 F 3d 507, 516 (7* Cir. |
2000) (“The district court has considerable discretion to order the blfm'catlon ofa tnal and we will
overturn the decision only upon ‘a clear showing of abl_lse”’). ”

B.

We now turn to Cingular’s argument that four of the verdicts are contrary to the manifest
weight of the evidence. When assessing the sufﬁclency ofthe evidence, the Court conmders whether
any rational jury could find for the plaintiff. If there is any roasonable basis in the record to support
| the verdict, then it cannot be overturned in favor of a new tnal Cefalu,211 F.3d at 424. While this-
standard is not as exdcﬁng.as tile standard for grant:ng judgment asa ni'at_te_rl of law, courts shouid .
| not lightly grant new trials: |
On the one hand, the trial judge does not sit to approve miscarriages of
justice. . . . On the other hand, a decent respect for the collective wisdom of
the jury, and for the function entrusted to it in our system, certainly suggests

that in most cases the judge should accept the findings of the jury, regardless
of his own doubts in the matter.
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these represcrlnations were false, and that in justifiable reliance on the repre.sentations, Kempner
Mobile decided not to terminate its relationship with Cingular and to accept an a'ttra-cti'_ve qﬁ‘er to -

‘become a master'agent for Nextel. Kcnhpncr Mobile as_serte;l-thét by 'the. time it fully recognized the
falsity of Cingular’s representations, the offer with.Nex.tel was nd longer available.

Cingular argues that the evidence at trial was insufficient ‘to establish ﬁvo elements olf
K_empner Mobile’s fraud ciaj:n: the elements of justifiable relié:ic_e and injury. We dis'aéree_‘.‘

The principal evidence with respéct to both reliance and injury came _from. the testiinﬁny of
Kempner ] Mobile’s president, ScottKﬁnipner. Mr. Kempner tcstiﬁed that he had suspicions about 2
Cingular’s pricing prior to his conversatnon with the Cmgular rcpresentanvc, Lauren Wl:uddon,
May 2001, but that Mr Wmddon s statements prowded him with assurance (see Tr 296) Mr. |
Kempner testified that as of late 2001, he began to doubt the representatlons but was not sure about
their falsity until March 2002, when he located documentary evuience by rummaging through the -

.. trash at a Cingular location (Tr. 203-04). Mr. Kempher testified t]iat by the time he learned the truth
in May 2002, the Nextel opportunity that he could have.taken in May 2001- no longer was available
(Tr. 208). | | |
There was sorﬁe, but not extensive, corroboréting e\_riclence_ for this testimﬁny. The ﬁlaintiff
presented a stipulation to the jury that Greg Mistak, a dealer manager for.-Nextél between 1997 and

2001, offered Kempner Mobile the opportunity to beco;:ie a master dealer for Nextel in 19_97, and .

*In its opening memorandum, Cmgular abandoned any argument that the evidence was insufficient to support
a finding that there was .a false statement conceming service pricing (Cingular Mem. at 4 n.4).. Cingular’s written
submissions did contend that there was insufficient evidence to support a finding that there was a false statement

concerning equipment pricing (Cingular Mem. at 10-11; Cingular Reply Mem. at 9). In light of Cingular’s concession

that there was sufficient evidence to support a finding of a false statement concerning service pricing, any quarrel that . o

Cingular raised concerning the evidence as it pertained to equipment pricing seems beside the point. In anyevent, during
oral argument, Cingular specifically withdrew its contention that the evidence was insufficient to supporta ﬁndmg that
there was a falsc statement concerning equipment pricing.
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WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE: Civil 2d § 2806, at 74-75 (1995 Ed.).
See also Terrell v. WaZ—Mart Stores, Inc. , No. 96 C 7464, 2000 WL 310379, at *3'(N;D. _Ill. Mar.
24, 2000) (“The Seventh Circuit has made clear that a verdlct of a jury cannot be set aside sunply

because the trial Judge sitting as the trier of fact, would have reached a dlﬁ'erent result”)

Mindful of these pl“ll‘lclples the Seventh Circuit has held that “ncw trials granted because the

verdict is agamst the -wexght of evidence are proper only when the record shows that the j jury s

verdict resulted in a nﬁscax'ria_ge of justice or where the verdict, on the record, cries out to be
overturned or shocks our conscience.” Latino v. Kéfzer, 58F.3d 310, 3 15 _(?“‘ Cir. 1995). | Wlth that
standard in mind, we consider Cingtﬂar’_s challenges to the sufﬁciencyof the evndence for thé‘ jury’s
verdi}:ts on (1) Kemﬁner Mobile’s fraud claim, (2) Kempner Mobile’s tortious interfexenée;clainx,
(3) Kempner Mobile’s contract claim for payment of commissions, and 4) Cingular’é contl'a& cla.im
for equipment receivables.’ | .

1.

In its fraud claim, Kempner Mobile asserted that in May 2001, Cingular represented that

Kempner Mobile (an outside agent of Cingular) would receive the same equipment and service

 pricing as was available to Cingular’s internal distribution channels. ' Kempner Mobile asserts that -

" "In its reply memorandum, Cingular argues that the Court may assess witness credibility in considering the
sufficiency of the evidence (Cingular Reply Mem. at 1-2). There is a line of Seventh Circuit authority, which predates
Latino, that supports this view. See Spanish Action Committee of Chicago v. City of Chicago, 766 F.2d 315, 321 (T*
Cir. 1985) (“the judge may consider the credibility of the witnesses, the weight of the evidence, and anything else which

' justice requires”); Isaksén v. Vermont Castings, Inc., 825 F.2d 1158, 1163 (7* Cir. 1987) (“the district judge might
conclude that the verdict was not reliable enough to justify terminating litigation without the additional confidence that
a second verdict, rendered by a different jury, might impart if it agreed with the first verdict,” noting that such a
discretionary determination “involves the consideration of the witnesses’ credibility”). We believe that Latino strikes
a proper balance between a trial Judge s authority to grant a new trial based on sufficiency of the evidence and the

province of the jury to find the facts in a case. Moreover, Cingular has never identified any evidence that it contends -

_ the Court should find lacking in credibility. Perhaps for these reasons, during oral argument Cingular retreated from the
assertion in its brief, and made plain that it does not ask the Court to assess witness credibility in deciding the Rule S9(a}
motion.
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that offer remained available after 1997 (Tr. 536-37). Plaintiffalso presented a stipulation to the jury

that if Kempner Mobile had terminated the agreement w1th Cingular in May 2001, then Kempner

Mobile “would have been free to pursue the Nextel opportunity without restriction” (Tr. 842).°

There also was evidence that in May 2002 Kempner Mobile entered into an agreement with Nextel,

with the terms being less favorable than those that Mr. Kempner described as available from Nextel .

in May 2001.

Cingular argues that the evidence was insufficient to show justiﬁajale reliance because, prior '

to May 2001, Kempner Mobile suspectcd that it was not getting “equal pricing” from Cingular

- (Cingular Reply Mem. 6-7). While a party may not claim jusﬁﬁablé reliance when he “close[s] his

eyes lo obvious facts,” a person does not have to assume that someone making representations “is

aliar,” or to “dig beneath apparently adequate assurances.” Dougherty v. Zimbler, 922 F. Supp. 110,

115 (N.D.‘ Ill. 1996). Here, the jury was presented with the evidence about the evolution of the

relationship between .Kempiler Mobile and Cingular, and was in a position to assess whether
Kempner Mobile, in light of the knowledge it possessed as of May 2001, reasonably could accept

the statements it says that Cingular made assuring Kempner Mobile that it could receive the same

equipment and service pricing as Cingular’s internal distribution channels. ‘We cannot say that the * -

 jury’s finding, implicit in its verdict, that Kempner Mobile reasonably relied on Cingular’s

statements in May 2001 was without sufficient evidentiary support.

*The stipulation also contained the proviso that Kempner Mobile could have done so if it had been entitled to

terminate the Cingular agreement (Tr. 842). However, Cingular did not offer any argument that Kempner Mobile would
~ have been unable to terminate the agreement and avail himself of the Nextel opportunity in May 2001 had he wished to.

do so.
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As to 1mury, Cingular’s central argument is that Kempner. Moblle offered msuﬁicnent

evidence to show that the Nextel master dealer opportunity was not ava:lable by the time that .

Kempner Mobile discovered the alleged false statement (see, e.g., Ci'ngular Reply Mem. at 7-8).
Cingular concedes that Mr. Kempner testified that.was so (Tr. 208), but claims that his testimony

alone is not enough without corroborating evidence (Cingular Reply Mem. at 8). ‘We disagree. As

the jury was instructed, without objection from Cingular, “{t]he law does not require any party to call -

as witnesses all persons who may . . . have some knowledge of the matters in issue at this trial, nor

does the law require any party to produce as exhibits all papers and things ine'ntioned in evidence:
in the case . . . the weight of the evidence is not necessarily detennihed by the number of witnesses

testifying to the existence or non-'existcnce of any fact e the tcstimony ofa siﬁgle witness which

.produces in your mmd belief [m] the likelihood of truth is suﬁiclent for the proof of any fact and

_would justify a verdict in accordance with such testunony, . (Tr 851 -52). Cmgu.lar cannot

complain that the jury followed this ins_tructibn, as itis pfesumed to have done. United States v.

Colvin, 353 F.3d 569, 577 (7° Cir. 2003); Briggs v. Marshall, 93 F.3d 355, 360 (7" Cir. 1996).
Moreover, in fact, there was so_me_cqrrdboration_ for Mr. Kempner’s testimony. The

stipulation read to the jury at the end of the plaintiff’s case in chief indicated that the Nextel master

' dealer Opportumty had been offered to Kempner Mobile byMr Mistak, who was a dealer manager-' -
 for Nextel between 1997 and 2001 (Tr. 536~37) The fact that Mr. Mlstak no longerwas employed : |
at Nextel after 2001 is consistent with Mr. Kempner’s testimony that the Nextel opportunity was not

available to him in March 2002, when he found dobmnentary evidence that he believed proved the |
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falsity of Cingular’s May 2001 statements.”® And, there is evidence that the Nextel contract that
Kempner Mobile signed in May 2002 was less desirable than the one that was described as available
to him through Mr. Mistak in May 2001. That cvidence provides some corroboration for Mr.

Kemmler s testimony that the Nextel master dealer. arrangement was not avallable to hlm as of t.he

spnng 2002, as it would be reasonable for a jury to infer that Kempner Moblle would have sxgned o |

a more desirable Nextel agency contract had one been available.

Cingular criticizes Kempner Mobile for not offering more comboréﬁng-e‘ddence in tﬁe form
- of documents or testimoqy from Ncitcl concenﬁng the master dealer agreement availébiel in May
2001. To be sure, Kempner Mobile pursued a risky course in -offm;iﬂg the limited evidence that it
choos\e to present on that subject. But, Cinéular also chose a risky course By failing to i:Onhadict

Kempner Mobile’s evidence by itself offering testimony or documents from Nextel (if in fact the

testimony or documents would have supported Cingular’s position). _Cingulélr was not required to

present this evidence, as it was Kempner Mobile that had the burden of proof. However;-having

elected not to oﬁ'cr testlmony or exhibits contradlctmg Kcmpner Mobile’s ev1dence on thls pomt |

- Cingular cannot complain about the jury’s decision to. crédit Kempner Moblle s emdence

Finally, Kempner Mobile argues that there wasinsufficient ewdence of injury, remmng that -

the Nextel opportunity that Kémpner Mobile elected not to pﬁrsue' in May 2001 must not have been

a lucrative one since, when Kempner Mobile started selling for Nextel in May 2002, he; did not fare

Cingular contends that Kempner Mobile should have known of any false statement by De@eni:er-ZOOI
(Cingular Mem. 4-5), thereby suggesting that the opportunity to become a master dealer for Nextel was still available
at the time that Kempner should have known of the false statement. But, the timing of when Kempner Mbbile knew —

rather than suspected — that there had been a false statement was a fact question for the jury. Inlight of the testimony -

that Mr. Kempner was not convinced that there had been false statements until he found documentary cvideince in March

2002, we are unpersuaded that there was insufficient evidence to support @ jury conclusion that Kmlpher Moblle' :

knowledge of the false statements did not occur until that later date
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better than he had as an ageﬂt for Ciﬁgular (CingularMem. at 17). Cingular’s arg:@mt_as‘suﬁaes that
the opportuniﬁes_available ﬁ-om Nextel were the.samé in May 2002 as tﬁey were in May 2001; But, :
as we have found above, there was sufficient evidence for the jury to conclude otherwise. In
addition, this argument confuses whether Kempnér Mobile suﬁ‘ered injury in the form of a lost
opportunity with Nextel, and what damages Kempner Mobile -c'an establish- from that lost
opportunity. The latte_r question will be addressed at the damages phase of this pmeeding, and is
not a basis to find that there was insufficient evidencé to support the jury verdict as to hablhty“ _
| 2. |

We now turn to the tortious interference claim. Kempnéf Mobile érgued that it hadan ) _
expectation of .a Eoﬁﬁnuirig economically adv’antagedus relationship (in the form q'il‘ a residual |
commission stream) with those subscribers who had been brought to Cingular by.I.(en_ipner Mobile.
Kempner Mobile argued that Cingular intentibnallf and without justiﬁllclation interferéd with that .
expectancy by contacting those subscribers for the purpose of “switching” them from Kempner
Mobile to Cingular’s internal channels of distribution. Kempner -Moliilc a.rgued that it sustainéd
injury as a result of that activity, in the form of lost residual commissions. | |

Although Cingular makes a number of arguments .to attack the sufficiency of the eiridegce, | “
we arc persuaded here that a new trial is ﬁ'arrant_ed because of the paucity of evidence on the- '
questioh of injury. Cbntrary toICingular’s arglnnénts', Kmpner Mﬁbile offered sufﬁdieﬁt é}'idenée _
| to allow a Jury reasonably to conclude that Cingular undertook aﬁiﬁnaﬁve efforts to switch

customers from Kempner Mobile to Cingular’s internal distribution ch_zmnelé,' and did not n:ierély '

'"Having denied Cingular’s motion for a new trial on the fraud claim, it is plain that even had Cmgu]ar not '
waived its Rule 50(b) motion on that claim, the motion would have failed on the merits.
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react to those customers v«"h.o sought out Cingular rather than going to Kempner Mobile: 2 However,
i(empner Mobile failed to offer substantial evidence that Cingular’s contacts with 1ts subscribers
resulted in the subscribefs being-rcmoved from Kempner Mobile’s residual commission "stream.
Kempner Mobile called as witnesses a number of subsﬁﬁbers whom Cmgular had contactéi'
allegedly for the purpoéé of switching them from Kempner Mobill'g’s residual list to Ciﬁgular’s -
internal channels. Howevéi', with one exception, those subscribers in fact were not removed from -
Kcmpner Mﬁbile's residual list' and,. in the one exception, Cingular oﬁ‘créd to keep that suli'scriﬁer '
on Kempner Mobile’s residual list if she returned a phone that Cmgular had prowded to her as parl |
of the arrangement, but she declmed to do $O. |

A Kempner Mobile argues that the jury was entitled to infer that thesé particular subscnbers

were not switched only because Cingular got “caught in the act,” and thét thé Jury '»Qas ;cntit'led to

| infer that other subscribers were removed from Kempner Mobile’s res1dual li;f.in Simﬁtibné _thﬁt
Kempner Mobile did not catch (Kempner Mobile Mem. at 10). That might be true if improper-
contactby Cingulafwas the only reason that a subscriber would be removed from KémpﬁqMobile’s
suﬁscriber lists. But that is not the case: Kempner Mobiic concedes th,a.t'_hsubscﬁb.ers ma)l(. be
removed from a residual list for good and valid reasons. We find there is insufficient evidencé on

this record to have allowed a jury to determine that particu.laﬁ' subscribers who We:_‘e removed from

12For this reason, we find unpersuasive Cmgular s argument that the evidence was insufficient to dhow that any _
contact by Cingular with the subscribers was “without justification.” At the same time, we are by Kempner

Mobile’s argument that Cingular waived this point by failing to seek a specific jury instruction on this point (Kempner -

Mobile Mem. at 9). The jury instruction on the tortious interference claims specifically stated that Kempner Mobile had
the burden of proving that Cingular’s interference with Kempner Mobile’s rclanons]np with its subscribers was “without
justification” (Tr. 863).
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Kempner Mobile’s residual list were removed for improper, as opposed to .pmper', reasons.

Accordingly, we grant Cingular’s motion for a new trial on the tortious intérferenée cla:m B
3.
Kempner Mobile asserted a claim that Cingular had breached its agreement with Kempner
| Mobile by failing to pay all commissions and fesiduals that were due t&'Kempner Mobile. There waé

substantial testimony concerning the vagaries of Cingular’s commission accounting syste'm, and

difficulties that Kempner Mobile — as well as other agents — had in receiving the payments that they -

claimed were due. Kempner Mobile bﬁ'ercd'evidence that there were speé:iﬁc contracts for which.

commissions were not paid (PX 133, 139, 142, 144, 146, 149 and 150). Cingular offered no.

evidence to show that cqnﬁnissiohs on these particular contracts had been paid in full. We find that

the evidence was s'ufﬁciént to support a jury verdict' for breach of contract as to commissions due
on these particular contracts. | |

However, we wish to emphasize the limited scope of this liability verdict. The jury verdict
establishes liability only as to the foregoing specific contracts that vi;rere offered into evidence.
Kempner. Mobile did not offer evidence as to other specific contracts for which payment was 1;0t
made, and at a damages proce_eding Kempner Mobiie will-not Bc- allowed to expand on the iiability

finding by seeking to recover damages on other contracts that were not part of that finding. "

1In making this determination, we note that the evidence on the tortious interference claim is not go sparse that

it would convince the Court to grant Cingular’s Judgmcnt as a matter of law, had Cingular not waived the Rule 50(b)
motion.

“During oral argument, Kempner‘ Mobile contended that it should be able to piove commissions for other

contracts on a theory of accounting. Kempner Mobile requested an accounting on the commission contratt claim in its
amended complaint (see Am. Compl. Y 54). However, to establish a claim for accounting, a plaintiff nust prove the

absence of an adequate remedy at law. 3 Com Corp. v. Electronic Recovery Specialists, Inc., 104 F. Supp. 2d 932, 941 |
(N.D. 111 2000); Midwest Moped Assocs., Inc. v. Allmed Financial Corp., No. 98 C 6973, 1999W1.67474'I at*1 (ND.

Il Aug. 23, 1999). Anyclaim of inadequacy here “would fly in the face of the breach of contract claim.” 4llmed, 1999
WL 674747, at *2. As in Allmed, this case presented “a run-of-the mill breach of contract claim with complicated
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4.

* Finally, Cingular seeks a new trial on its wm@lﬁm alleging that Kempner Mobile failed.
to pay amounts due for equipment that Kempner Mobile puréhased from Cingular. Attrial, Cﬁgﬂu
offered evidence that the_equipmcnt was shipped to Kempner Moﬁile, that K;::m.p.ner Mﬁb_ilé kept aﬁd '
used the equipment, but thét Kémpner Mobile did not pay for it in fuli." Kempner Mobile oﬁ‘cred no
evidence to contmdictﬂiesc points, but did offer an affirmative defense tﬁat Cingular had waived '
lts claim. | |

The jury was instmcted that in ordér to establish this counterclaim, Cingular would i;ave to
prove, among other things, that it “substantially peﬁoMed all 6b1igations i'equired of it undcr thé
agreement” (Tr. 865) (emphasis added). During closiiig argﬁmeﬁt, Kempner Mobile seizéc’i on this
point. Kempner Mobile argued that Cingular had to prove that it “substan’tially. performed the
contraét,” and argued that Cingular should not be sbile-to,eollact on the eqﬁpmem ,reeeiéai_ble
counterclaim because (ﬁingularhad bre#ched the contract by failing to pmperly.pachmpﬁer-Mobiie |
comﬁ‘ni_ssibns and re's_iduals (Tr. 897-98). | - | - |

Cingular argues that the jury verdict in fa\.ror of Kempner Mobile on this counterclaim s_h(.;n;lld
be reversed because the jury was confused by the instruction that conflated two sepézﬁte agreemcﬁts: :
(a) Kempner Mobile’s agency ag_réement_ with Cingular, vfhich goveﬁled the 61;1]ig_ation to pay

commissions and residuals, and (b) a separate agreement between Kempner Mobile and Cinguiar

damages calculations.” /d. Further undermining any claim that Kempner Mobile is entitled to an acv:mmm% is that pnor '
to trial, Kempner Mobile submitted a chart that purported to identify fully its contract damages. See Def. :
Motion; 11/17/03, at Ex. A. We therefore dismiss any request for an accounung by Kempner qulle on thé conmﬂmon :

contract claim.
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for the sale of gquipinent, which Kempner Mobil_.e was allowed — but _-not,reqﬁ.ired — to buy from
 Cingular (Cingular Reply Mem. 14). We are persuaded by this argument.

Cingular originally tendered an instruction on the counterclaim that specifically referred to
the separate contract for the equipmcnf purchases. In reviewing the draft instructions tendered by

 the parties, the Court recast the instruction to refer to one .agrecni'ent. Dunng the colloquy

concerning the redrafted instruction, Cingular’s counsel -poiﬁted out that there were separate

agreements, “‘one for the equipment that was shipped_an;:i one for jilst the agency agreement, becaus_e :

the agency agreement doesn’t itself provide the terms for the equipmeﬁt purchase” (Tr. 699).

Cingular posed no objection to the recast instruction, once Kempner Mobile’s counsel agreed that
~ he would not argue that the agehcy agreement did nc-:t_requirc Kempner _MObi.lc to pay for the
equipment (Ti'. 699;‘?00). . -
Kempner Mobile’s argument during closing did not vidlate that @resentation. However,
on reflection, we believe that the shortened instrucﬁbn -creéted an .un.foreseen area of confusion for
the jury. The shortened instruction allowed the jury to find against Cingular on tﬁe equipmcnt
receivable counterclaim in the event that it found that Cmgular had failed to substan’nally perfonn

all of its obligations under the separate agency agrecment That was not a subject that the parties

ever briefed, and that was not an outcome that the Court mtended And, Kempner Moblle would : .

have difficulty in dlsputmg that this outcome well mlght have occumad the ]ury is prcsumed to have

followed the instruction, and Kmpner _Mobllc used it as a basis for argumg that the jury should not :

return a verdict for Kempner Mobile on the equipment receivable counterclaim. As aresult, the

Court will give Cingular a new trial on its equipment receivable counterclaim.
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CONCLUSION

For the foregoing reasons, the Court DENIES éingular’s Rule 50(b) motion fcr judgn1&nt |
asamatterof law on Kemcner Mobile’s fraud and tortious interferencc-claims; GRANTS Cicglﬂar’s
Rule 59(a) motion for anew trial on Kempner Mobile’s tortious interference claim and on Cmgular s
equipment receivable counterclalm and in all other respects DENIES Clngular sRule S9(a) motion -
for a new trial. Asa result of these rulmgs. there will be a new trial on liability w1th respect to -
Kempner Mobile’s tortious intczference claim and Cingular’s equipmenf receivable countei'claim.
There also will be the need for a trial to determinc damages with respect to Kempner Mccile’_s fraud -
and contract claims (and, potentially, Kempner Mobile’s tortious interference claim and Cinéular’s
equipment receivable counterclaim). The case is set for a status conference on March 30, 2004, at
9:00 a.m. At that time, the parties are to present to the Court theu' prcposal(s) for the procedures and | B
schedules to use in resolving the remaining liability and damages clauns |

ENTER:

) /®¥e %p&g

SIDNEY I. SCHENKIER N
~ United States Magistrate J udge

Dated: March 3, 2004
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