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Common Cause, et al. submit these brief reply comments to stress one point: while they 

agree that Sirius Satellite Radio, Inc. and XM Radio, Inc (“SDARS Licensees”) are on firm ground 

in placing their focus on upon the listening public’s First Amendment right to receive information, 

the SDARS Licensees nonetheless seek to have the Commission apply an incorrect First 

Amendment standard in this proceeding.  The result would be to undermine the public’s 

“paramount” right “to receive suitable access to social, political, esthetic, moral, and other ideas and 

experiences....”  Red Lion Broadcasting Co., Inc. v. FCC, 395 U.S. 367, 391 (1969). 

The SDARS Licensees quite properly call on the Commission to recognize the public’s right 

to have access to information and ideas.  Accordingly, the SDARS Licensees correctly focus on the 

right of the listening public to receive information, including the kind of local weather and traffic 

services that the SDARS licensees, among others, provide.  Opposition of Sirius Satellite Radio, Inc. 

and XM Radio, Inc., at 14.  As Common Cause, et al. have explained in their June 8, 2004 Request 
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to Hold in Abeyance and Contingent Comments, the current state of the record does not enable the 

Commission to pass judgment at this time as to whether the public’s needs are adequately met by 

terrestrial radio licensees. 

However, the SDARS Licensees also argue that the appropriate standard for review is either 

heightened scrutiny or intermediate scrutiny.  Opposition of Sirius Satellite Radio, Inc. and XM 

Radio, Inc., at 13-14.  See also Opposition of Satellite Broadcasting and Communications 

Association at 14.  The correct standard of review, however, is the same rational basis scrutiny that 

governs terrestrial broadcasting.1 

                                                 
1The SDARS Licensees’ Fifth Amendment argument (Opposition at 14 n.49) is wholly with-

out merit.  Such claims have never been upheld in the context of a spectrum license.  As the Com-
munications Act makes clear, no licensee has a property interest in a license.  47 U.S.C. §301.  See 
FCC v. Sanders Bros Radio Station, 309 U.S. 470, 475 (1940).   Every licensee explicitly waives 
any claim of a property interest as against the regulatory power of the United States.  47 U.S.C. 
§304.  Award of a license via auctions does not in any way alter this regulatory truth and convert a 
license into a property interest; licenses awarded via auction are no more property than other 
spectrum licenses.  47 U.S.C. §309(j)(6)(B); In re Nextwave Personal Communications, Inc., 200 
F.3d 43, 50 (2nd Cir. 1999). 
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The SDARS licensees do not offer any explanation for why regulation of SDARS is subject 

to intermediate scrutiny.2  Opposition at 14.  SDARS Licensees offer no reason why the logic of 

Time Warner Entertainment Co., L.P.  v. FCC, 93 F.3d 957, 974-77 (D.C. Cir. 1996) , suggestion for 

reh’g en banc denied, 105 F.3d 723 (D.C. Cir. 1997) and  National Association of Broadcasters v. 

FCC, 740 F.2d 1192, 1202 (D.C. Cir. 1982) does not apply.  In both cases, the D.C. Circuit found 

that Direct Broadcast Satellite (DBS) licensees were subject to the same rational basis scrutiny as 

terrestrial broadcasters.  SDARS does not differ from DBS in any meaningful way for purposes of 

First Amendment analysis.  Both services use public spectrum and enjoy the exclusivity of use pro-

vided for under the Communications Act.  

To the extent that the SDARS Licensees appear to argue that any attempt to distinguish 

between local and non-local content is inherently “content based” within the meaning of First 

Amendment jurisprudence, the law is clearly to the contrary.  The Supreme Court and other courts 

have routinely rejected this argument.  Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 648-

49 (1994); Sinclair Broadcast Group, Inc. v. FCC, 284 F.3d 148, 168-69 (D.C. Cir. 2002). 

WHEREFORE, the Commission should grant the previously filed Motion and hold this 

proceeding in abeyance until the Localism Task Force completes its work and the Commission 

receives its final report and recommendations. 

Respectfully Submitted, 

 

Harold Feld 

                                                 
2SDARS Licensees do not invoke the phrase “intermediate scrutiny,” and leave ambiguous 

the nature of review they seek.  Common Cause, et al. understand from the Opposition that SDARS 
Licensees reject application of the correct standard – rational basis.  
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