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1. INTRODUCTION 

1. On June 19,2003, SBC Communications inc.. and its subsidiaries, Michigan Bell 
Telephone Company, and Southwestern Bell Communications Services, Inc. (collectively, 
Michigan Bell) filed this application pursuant to section 271 of the Communications Act of 1934, 
as amended,’ for authority to provide in-region, interLATA services originating in the State of 
Michigan.’ This is the fourth application Michigan Bell has filed for in-region, interLATA 
authority.’ In this Order, we grant Michigan Bell’s application based on our conclusion that 

We refer to the Communications Act of 1934. BS amended by the Telecommunicahs Act of 1956 and ether 
statutes, as the Cemunications Act or the Act. See 47 U.S.6. @ @  151 et seq. We refer to the Telecommunications 
Act of 1996 as the 1996 Act. See Telecommunications Act of 1996, Pub. L. No 104-104, 110 Stat. 66 (1996). 

See Applicution biv SBC Communications Inc., Michigun Bell Telephone Compay, and Soulhwesestern Bell 

I 

Communications Services Inc., for Provision of InZRegion. InrerbATA Services in Michigun. WC Docket No 03-1 38 
(filed June 19.2003) (Michigan Bell Supplemental Application) 
. 

See Application by Ameriiech Michigan IQ Provide In-Region, InterLATA Services in Michigan. CC Docket No 
97- I ,  Order, 12 FCC Rcd 2888 (1997) (Ameritech Withdrawal Order); App/icarien ofAmeritech Michigan Ptirsuunr 
to Section 271 of the Communicntions Aci of193.I. as Amended, To Provide ln-Region, InterbdTA Services in 
(continued. ...) 
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Michigan Bell has taken the statutorily required steps to open its local exchange markets in 
Michigan to competition. 

2. We wish to acknowledge the considerable effon and exemplary dedication of the 
Michigan Public Service Commission (Michigan Commission). The Michigan Commission 
reviewed Michigan Bell's section 27 1 compliance in open proceedings with ample opportunities 
for participation by interested third parties.' Michigan Bell has implemented - and the Michigan 
Commission has approved - comprehensive performance measures and standards. as well as a 
comprehensive Performance Remedy Plan designed to create a financial incentive for post-entry 
compliance with section 271 .' In addition. the Michigan Commission required extensive third- 
party testing of Michigan Bell's operations support systems (OS) offerings. and required 
comprehensive performance monitoring mechanisms to evaluate the quality of service Michigan 
Bell provides to its competitive local exchange carrier (LEC) customers.6 As the Commission 
has recognized, state proceedings demonstrating a commitment to advancing the pro-competitive 
purpose of the Act serve a vitally important role in the section 271 process.' The Michigan 
Commission has certainly demonstrated that commitment and we applaud them for it. 

3. We also commend Michigan Bell for the significant progress it has made in 
opening its local exchange market to competition in Michigan. The Michigan Commission states 
that competitive LECs provide service to 21.7 percent of total lines? including 5 19.809 business 
lines and 927,367 residential lines, as of December 2 O O I 9  Additionally, of the estimated 
1,447,176 competitive LEC lines in Michigan, there were 58,617 resold lines, 932.667 lines 
served via UNE-platform, 264,600 lines served via unbundled network facilities, and an 
(Contmued from previous page) ~ 

Michigan, CC Docket No. 97-137, Memorandum Opinion and Order. 12 FCC Rcd 20543 (1997) (Amerfrech 
Michigan Order); Application b-v SBC Communications Inc , h4ichigan Bell Telephone Company, and Southwestern 
Bell Communications Services Inc , fer  Provision of In-Region InrerLATA Services in Michigan. WC Docket No 
03-16. Memorandum Opinion and Order. FCC DA 03-1 168 (Apr 16.3003) (Mlchipan Bell Withdruwd Order). 

* See Michigan Commission Comments at 1 :  see also Michigan Cornmission Supplemental Comments at 3. 

See Michigan Bell Application at 4-5; Michigan Bell Application. App, A, Vol. 3a, Tab 9. Affrdavit of James D 5 

Ehr (Michigan Bell Ehr Aft.) at para. 277 

Michigan Bell Application at 3-4 

See, e g.. Application of Vernon New York Inc . Fercon Enterprise Solrriions. Ckri:on Global Networks Inc , 

6 

' 
and Verimn Select Services. Ins ,for Authorisation io Provide In-Region, InterLATA Services in CQnnecticiit, CC 
Docket No 01-100, FCC 01-208, Memorandum Opinion and Order. 16 FCC Rcd 14147, 14149, para. 3 (2001) 
( Verrzon Cennecticur Order); Application of Vercon New Lnglnnd Inc , Bell Atlantic Communicntiens, Inc (&/a 
Vercon Long bistance), N Y N H  Long Distance €ompan\) (&b/ci I ernon Enterprise Seliitrom) and Verizon Global 
Nefworks lnc fer AutAorrzorron io Provide In-Region. lnterL.4 %A Services in Massachusetts. CC Docket No. 0 1-9, 
FCC 01-130, Memomdurn Opinion and Order. 16 FCC Rcd 8988, 8990, para. 2 (2001) (Vercon Massachusetts 
Order). 

Michigan Comission Supplemental Comments, Attach. A at 3 These numbers reflect competitive LEC P 

participation M Michigan as of December 3 1, 2002 

I$ at 4 
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estimated 148,691 lines served over the competitive LECs' own self-provided facilities.1° 'We 
believe that these results reflect the extensive efforts that Michigan Bell has m d e  to open its 
4 exchange markets to . Jmpetition. 

11. BACKGROUND 

4. In the 1996 amendments to the Communications Act, Congress required that the 
Bell Operating Companies (BOCs) demonstrate compliance with certain market-opening 
requirements contained in section 271 of the Act before providing in-region, interLATA long 
distance service." Congress provided for Commission review of BOC applications 10 provide 
such service in consultation WE the relevant states and the U.S. Attorney General." 

5 .  On January 13,2003, the Michigan Commission determined that Michigan Bell 
complied with section 271(c)," and recommended that Michigan Bell be authorized to provide 
interLATA communications services in Michigan." On Jmuary 16.2003, Michigan Bell died its 
third section 271 application. On February 26,2003, the Department of Justice filed its 
evaluation finding that while Michigan Bell, under the guidance of the Michigan Commission, 
had made significant strides in opening its markets to competitive LECs, the Dcpaffment of 
Justice remained concerned that those mtlrkcts were not "irrevenibly" open to compctition.'s 
Michigan Bell withdrew its application on A p d  16,2003, stating that it would file a revised 

lo Id 

'I See 47 U.S.C. Q 271. 

'' 47 U.S.C Q 271(d)(2)(A), (B). The Commission has summarized the relevant statutory framework in prior 
orders. See, e g , Joint Application bv SBC Communications Inc., Southwestern Bell Tel Co., and Southwestern 
Bell Communications Services, Inc , dbla Southwestern Bell Long Distance for Provuion of In-Region. InrerLA TA 
Services in Kansas and Oklohoma, CC Docket NO 00-21 7, Memorandum Opinion and Order, 16 FCC Rcd 6257, 
624 142, paras. 7- I O  (200 1) (SWBT KansadOklahoma Order), f l d  in port, retnonded in part sub nom. Sprinr 
Communications Co. v. FCC, 274 F.3d 549 (g.6. Cir. 2001) (Sprint v. FCC); AppriCotim by SBC Communications 
Inc , Sourhwesrern Bell Tel. Co und Southwestern Bell Communications SgNices, Ins.. d/b/a Southwestern Bell 
Long Distancepursuant to Section 271 of the Telesommunicutions Act of 1996 to Provide In-Region, InterLATA 
Services in Taus ,  CC Docket Ne. 0065,  Memorandum Opinion and Order, 15 FCC Rcd 38354,1835961, p a s .  8- 
1 1 (2000) (SWBT Tam Order). 

Michigan Bell Application at 4; Michigan Commission Cements  at 5; see also In the mutter, on the 13 

Commission s own motion, to consider SBC' 's, $Wa Amerrtech Michigun. complrunce with the competitive checklist 
m Section 271 ojthefideral Telecommunications Acr of1996, Case Ne. bl-12320, Opinion and Order, (Michigan 
Commission Jan.  13, 2003) (Michigan Commission Order). 

See Letter from Michigan Public Service Commissioners to the Federal Communications Commissioners (dated 14 

Jan. 13,2003) 

Is Deparrmcnt ofJustice Evaluation at 3 
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application that resolves the remaining issues of concern.” 

6.  On June 19,2003, Michigan lib11 filed the instant application.” Comments were 
filed with the Commission on July 2,2003 and reply comments were filed on July 2 1,2003.’* 
The Michigan Commission filed a supplemental repon on July 2,2003 reaffirming its 
recommendation that Michigan Bell be authorized to provide interLATA services in Michigan.” 
The Department of Justice filed an evaluation on July 16,2003, expressing concerns about 
Michigan Bell’s wholesale billing, line splitting, and data reliability.2o The Department of Justice 
stated that wholesale billing errors continue to persist. which suggests there may still be 
underiying problems that Michigan Bell needs to do more to identify and correct.21 The 
Department of Justice also questioned whether Michigan Bell’s current processes provide non- 
discriminatory access to line splitting and UNE-platform services.” Finally, the Department of 
Justice noted that the Commission should consider the totality of the evidence in determining 
whether “the current performance metrics are reliable, and that a stable and reliable reporting 
system will be in place to help ensure that the Michigan market remains open after [Michigan 
Bell’s] application is ultimately granted.”u The Department of Justice ultimately stated that. 
“because of serious outstanding questions concerning the accuracy of [Michigan Bell’s] 
Wholesale billing,” the Department of Justice “is not in a psition to support this application 
based on the current record,” but recognized that the Commission may ‘%e able to satisfy itsclf 
regarding these [billing issues] prior to the conclusion of its t~view.”~‘ 

~. ~~ 

See Letter from James C. Smith. Senior Vise President, SBC. to Marlene H. Bortch, S t c r w ,  Federal 
Communications Commission. WC Docket No. 03-16 (filed Apt. 16,2002); see ulso Mkhig6ti Bell Wirhdrmi  
Order. 

16 

Because Michigan Bell incorporated its filings from the prior Michigan section 171 docket (WC Docket No. 03- 17 

16) into this proceeding, we refer to all filings made in this docket (WC Dockct No. 03-138) as “supplemen€d” 
filings. 

See ATBT Supplemental Comments at 2: CLECA Supplemental Comments at 24; TDS Metrocom Supplemeatal 
Comments at 1. 

ATBrT, CLECA and TDS Metrocom incorporated their filings from WC Docket No. 02-16 into this proceeding. I 8  

See Michigan Commission Supplemental C e m e n t s  at 12. 

Department oflustice Supplemental €valuation at 2 (July 16.2005). 

Id. at 6-9. 

19 

‘’ 

’’ Id. at 11-12 

’j Id. at 14-15. 

’‘ 
in its Evaluation of Michigan Bell’s O S S  in the other states in the SBC Midwest Egion. In the M6tter o fk in t  
Application by SBBC Communications. Inc., Illinois Bell Telephone Company, Indiana Beli Telephone Cornpay, the 
Ohio Bell Telephone Cornparty, Wisconsin Bell, Ins., and Southwestern Bell Communicutions &wices, Ins. for 
Provision of In-Region, InterLATA Services in Illinois, Indiana, Ohio, nnd Wisconsin, WC Becket No. 03-167, 
Dhpamnent of Justice Evaluation at 8-15 (filed Bug. 26,2003) (Depaftment of Justice 4=%te Eviluati~n). 

Id. at 15. W e  note that the Depamnent of Justice reiterated its concerns a b u t  Michigim Bell’s billing systems 

5 
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A. Compliance With Unbundling Rules 

7. One part of the required showing, as explained in more detail below, is that the 
applicant satisfies the Commission’s rules governing unbundled network elements (UNEs).?$ In 
the W E  Remand Order and the Line Sharing Order, the Commission established a list of WEs 
which incumbent LECs were obliged to provide: (1) local loops and subloops; (2) network 
interface devices; (3) switching capability; (4) interoffice transmission facilities: ( 5 )  signaling 
networks and call-related databases; (6) OSS; and (7) the high fkquency portion of the 100p.’~ 
However, the D.C. Circuit vacated these orders and instructed the Commission to reevaluate the 
network elements subject to the unbundling requirement.” The court’s mandate was stayed first 
until January 3,2003 and then until February 20,2003. On Februsvy 20,2003, we adopted new 
unbundling rules as part of our Triennial Review proceeding, and we released the order on 
August 2 1,2003 .28 Consistent with our prior orders, however, we do not &quire Michigan Eel1 
to demonstrate compliance with rules that were not in effect at the time its application was 
fiied.29 

8. Although the former unbundling rules were not in force at the time Michigan Bell 
filed its application in this proceeding, Michigan Bell states that it continues to provide 
nondiscriminatory access to these network elements.” As the Commission found in the Beii 
Atlantic New York Order, we believe that using the network elements identified in the fomer 
unbundling rules as a standard in evaluating Michigan Bell’s application, filed during the interim 

” 

“[n]ondiscriminatory acccess to network elements in accordance with the requirements of senion 25 l(cX3). 47 
U.S.C. Q 271(c)(2)(B)(ii). 

In order to comply with the requirements or checklist item 2, a BOC must show that it is ohring 

See 47 C.F.R. Q 5 1.3 19; lmplementution of the Lwal Competition Provisions of the Telecommunicdtions Act of 26 

1996, CC Docket No. 96-98, Third Report and Order and Founh Futthcr Notice of Proposed Rulemaking, 15 FCC 
Red 3696 ( 1999) (UNE Remand Qrder); Depi6yment of Wrreline Services Ofiring Advanced Telecommunications 
Capubilig, Implementation of the Locol Competition Provisions ofthe Telecommunrcutrons Act of 1996, CC Docket 
Nos. 98-147,96-38, Thvd Report and Order and Fourth Report and Order, 14 FCC Rcd 20912 (1999) (bine Sharing 
Order). 

” 

WorldCom. Inc. v UnitedStotes Telecom Ass’n, 123 S.Ct 1571 (2003 Mem.) 

” 

01-338). Implementation of the Locol Competirion Provisions of rha Telecommunicotrons Act of I996 (CC Docket 
No 96-98), and Deployment of Wtreline Services Offering Advanced Telecommunications cupt3biliV (CC D W k t  
No. 98-147). Report and Order and Order on Remand and Funher Notice of Proposed Rulemaking, FCC 03-36 (rel. 
Aug. 2 1,2003) (Tiiennial Review Order), see ulso FCC Adopts New Rules For Neiwork Unbundllng Obliguriohs of 
Incumbent L ~ a l  Phone Carriers, News Release, (rel. Feb. 20,2003) (announcing adoption of an Order on Remand 
and Further Notice ofhoposed Rulemakmg in 66 Becket No 01-338, Review ojrhe Secrion Id1  Unbundling 
Obligrili6ns oflncumbenr Locul &chunge Curriers) (Triennial Review News Release). 

29 

will take effect on October 2,2003. 

30 

See UnitedStates Telecom Ass’n v FCC, 290 F.3d 415 (D.C. Cir. 2082) (USTA), cerr deniedsub nom 

See Review of the Section 251 Unbundllng Obitgations of Incumben? Local .&change Carriers ICC 5ocket Ne 

See Bell Atlantic New Y w k  Order at 3967, para. 3 I .  The new mlcs adopted in the Trrmnrd Review proceeding 

See Michigan Bell Application at 26,19.65, 66. 
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period between the time the rules were vacated by the D.C. Circuit and the effective date of the 
new rules, is a reasonable way to ensure that the application complies with the checklist 
requirements.” We find it significant that no cornenter disputes that Michigan Bell should be 
required to demonstrate that it provides these network elements in a nondiscriminatory way. 
Accordingly, for the purposes of this application, we will evaluate whether Michigan Bell 
provides nondiscx’iminatory access to the network elements identified under the former 
unbundling rules. We emphasize that, on an ongoing basis, Michigan Bell must comply with all 
of the Commission’s rules implementing the requirements of sections 251 and 252 upoh the 
dates specified by those rules.” 

111. COMPLIANCE WITH SECTION 271(c)(l)(A) 

9. In order for the Commission to approve a BOC’s application to provide in-region, 
interLATA services, a BOC must first demonstrate that it satisfies the requirements of either 
section 271(c)(l)(A) (Track A) or 271(c)(l)(B) (Track 
A, a BOC must have interconnection agreements with one or more competing providers of 
“telephone exchange service . . . to residential and business  subscriber^."^' The Act states that 
“such telephone service may be oflered . . . either exclusively over [the competitor’s] own 
telephone exchange service facilities or predominantly over [the competitor’s] own telephone 
exchange facilities in combiflation with the resale ofthe telecommunications services of another 
~&er.”’~ The Commission has further held that a BBC must show that at least one “competing 

To meet the requirements of Track 

j’ See Apptication by Bell Atlantic New Yorkjor Authorcation Under Section 271 of the Communications Acr to 
Provide In-Region. InterLATA Service ifi the State of New York, CC Docket No. 99-295, Memorandum Opinion and 
Order, 15 FCC Rcd 3953,3966-67. para. 30 (1999) (Bell Atlantic New York Order), u f d ,  AT&TCorp E FCC, 228 
F.3d 607 (D.C. Cir. 2000) A similar procedural situation wm presented in the Bell Arlcinric New York proceeding. 
Bell Atlantic filed its application for section 271 authorization in New York after the unbundling fules had been 
vacated but before the UN€ Remand &der had taken effect and, thus. at a time when no binding unbundling iules 
were in effect. Bell Atlantic suggested, and the Commission agreed. that it would be rezsonable far the Comisrion 
to use the original seven network clernenb identified in the fartner wbundling mles in evaluating compliance with 
checklist item 2 for the application Sea id at 3966-67, paras. 29-3 1 

’’ 
para. 3.  

” 47 U.S.C. 271(d)(3)(A). 

34 47 U.S.C. 8 271(c)(IXA). 

3’ Id 

SeeSWETTexar Order, 15 FCC Rcd at 13368, para. 29; Bell Atlantic New York Order. 15 FCC Rcd at 3967, 

7 
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provider" constitutes "an actual commercial alternative to the BOC,'''6 which a BOC can do b) 
demonstrating that the provider serves "more than a de minimis number-' of subscribers: .- 

10. We conclude, as did the Michigan Commission. that Michigan Bell satisfies the 
requirements of Track A in Michigan." We base this decision on the interconnection agreements 
Michigan Bell has implemented with competing carriers in Michigan and the number of carriers 
that provide local telephone exchange service. either exclusively or predominantly over their om-n 
facilities, to residential and business cus€omers.39 No parry challenges Michigan Bell's 
compliance with section 27l(c)( 1)(A).40 In supporl of its Track A showing. Michigan Bell relies 
on interconnection agreements with AT&T. McLeodUSA. Talk America. TDS Metrocom. and 
MCI:' Specifically, the record demonstrates that AT&T. McLeod USA, Talk America. TDS 
Metrocom, and MCI each provide service €6 more than a de rniriimis number ofresidential and 

Applicotion by Qwest Communications Internationol lnc.. for Authorization To Provide In-Region. InterL4 TA 
Services in Minnesota, Memorandum Opinion and Order, FCC 03-142. WC Docket No. 03-90 at para. 60 (rel. June 
26,2003) ( M s t  Minnesota Order); Application by SBC Communicorius IHC, .  Pursuont to Section 171 o f t k  
Communicotions Acr of 1934, CIS amended, to Provide In-Region, InterLATA Services in Oklahomcr. GC Docket NO. 
97-121, Memorandum Opinion and Qrder, 12 FC% Rcd 8685,8695, pan. 14 (1997) (SWBTOkhhemc? Of&?). 

36 

SWBTKansos/OkIahomo Order, 16 FCC Rcd at 6357. para. 42; see rrlso Amerilech Michigan Order 12 FCC 37 

Rcd at 20585, para. 78. 

Michigan Commission Comments at 29 

Michigan Commission Comments at 28-29. As noted above. Michigan staff repons that as of Dec. 3 1, 2002, its 

;a 

39 

survey of carriers found that 54 competitive LECs served approximately 1.45 million access lints in Michigan. 
Michigan Commission Supplemental Comments. Attach. at 4. Ofthose competitive LEC lines. there were 58,617 
resold lines, 932,667 lines served via UNE-platform. 264.600 lines served via unbundled network facilities, and an 
estimated 148,691 lines served over the competitive LECs' own self-provided facilities. Id. 

CLECA asserts that SBC's estimate of competitive LEC market share for Michigan is inconsistent with 
Michigan SBC annual ARMIS filings. Letter from Roderick S.  Cor). er.al., Counsel to GLECA. to Marlene H. 
Dortch, Secretary, Fderal Communications Commission, WC Docket No. 03-16 at 1-5 (filed Apr. 1 I .  2003) 
(CLECA Apr. 1 1 €x Parte Letter). Sprint contends that SBC's competitive carrier line count inaccurately attributes 
local service lines to Sprint operations in Michisan that are in actuality "one-way Dial I P  lines npt used for local 
exchange service and, therefore, the SBC estimates for competitive LEC line counts for the state may be unreliable. 
Sprint Comments at 1-2. We note that the Michigan Commission conducts and reports, on a regular basis, SuiWys of 
all access lines in the state and we need not rely on SBC estimates fer overall competitive presence in Michigan. 
Michigan Commission Supplemental Comments at 10 & Attach. A and B; see also Michigan Bell Heritage 
Supplemental Reply Aff. at 4-8. 

40 

Letter from Geoffrey M. Kleinberg, Counsel for Michigan Bell, to Marlene #. Donsh, Secretary. Federal 
Communications Commission, WC Docket No. 03-16. Anech. A at 19 (filed Mar, 17.2003) (Michigan Bell March 
17 Ex Parte Leaer); See also Michigm Bell Heritage Aff., Tab B at 1-2, Tab E, at 1-3 (citing confidential porlion); 
Michigan Bell Heritage Supp. Aff., Attach. C at 1 2  (citing confidential portion). 
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business customers over their own facilities, or through the use of UNEs.’: Each of these carriers 
represents an actual “facilities-based competitor” to Michigan Bell in Michigan.“ 

IV. PRIMARY ISSUES IN DISPUTE 

1 1. As in recent section 271 orders, we will not repeat here the analytical Eramework 
and particular legal showing required to establish compliance with every checklist item. Rather, 
we rely upon the legal and analytical precedent established in prior section 271 ordersqU and we 
attach comprehensive appendices containing performance data and the statutory framework for 
approving section 271 applications.4’ Our conclusions in this Order are b e d  on performance 
data as reported in canier-to-cmier reports reflecting service in the period from February 2003 
through June 2003. 

12. We focus here on the issues in controversy in the record. Accordingly, we kg in  
by addressing issues concerning the accuracy and reliability of Michigan Bell’s performance 
data. We also extensively discuss checklist items 2.4, and 7, which address access to unbundled 
network elements, access to local loops, access to 91 1. and E91 1 services, and access to directory 
assistance services and operator services. Next, we discuss checklist items 1,2, 10 and 13, 
which address interconnection, unbmdled network clement csmbinations, signaling and 
reciprocal compensation, respectively, The remaining checklist requirements ate discussed 
briefly, as they received little or no attention from commenting parties, and our o m  review of 
the record leads us to conclude that Michigan Bell has satisfied these requirements. Finally, we 
discuss issues concerning compliance with Track A, section 272 and the public interest 
requirement. 

A. Evidentiary Case 

1. Introduction 

13. As a threshold matter. we reject challenges to the accuracy and reliability of the 
commercial performance data submitted by Michigan Bell. As explained fully below, we find 
that the commercial performance data submitted by Michigan Bell provide a reliable basis on 
which we may assess whether Michigan Bell has satisfied the demands of the checklist. Because 
we rely upon Michigan Bell’s commercial performance data in evaluating its compliance with 
several different checklist items, however, we address this issue before discussing whether 
Michigan Bell has satisfied the checklist requirements. In other section 271 proceedings, €he 
Commission has relied on a variety of factors - including the findings of third-piuty auditors, the 

42 Michigan Bell Heritape Supplemental AB., Anrch. C at 2-3 (citing confidential portion) 

47 U.S.C Q 271(c)(l)(A) 

@wsi Minnesoro Order at para. 10; SWET Kumar/Okhhoma Order, 16 FCC Rcd at 624 1-42. pam. 7- 10; 
SWEf Texus Order, 15 FCC Rsd at 18359-61, pars.  8-1 I ;  Bell Ailunric New Y w k  Order, 15 FCC Rcd at 3961-63, 
paras. 17-20, see also App C (Statutory Requirements). 

44 

&e generally App E (Michigan Performance Data) and App. C. 

9 
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availability of reconciliations and other raw data review by competitors. and the oversight of the 
relevant state commission - in assessing the reliability of an applicant’s commercial performance 
data. There is no single sine quu non of data reliability, but the Commission has consistently 
demanded evidence that the data accurately represent the applicant‘s 

14. Like previous applicants, Michqan Bell has submitted performance metric data 
with its application as evidence that it meets its obligation to provide riondiscrirninaton access to 
its network. These metrics were developtd during an open. collaborative proceeding conducted 
by the Michigan Comission.J’ As described below, Michigan Bell has submitted into evidence 
the results of two separate third-party tests - an in-ptogress review conducted by BeafingPeint. 
formerly known 615 KPMG Consulting, Inc., and a completed audit conducted by Emst & Young. 
LLP (ELY). 

2. The Third-party Tests 

a. The Bearingpoint Test 

15. In February 2000, the Michigan Commission required Michigan Bell to sponsor a 
third-party test of its OSS.48 Michigan Bell retained BearingPoint to conduct the third-party 
testing, under terms developed in collaborative sessions including Bearingpoint, Michigan 
Commission staff, competitive LECs, Michigan Bell, and other interested par tie^.'^ These terms 
were set forth in a Master Test Plan, which was submitted to the Michigan Commission in 
August 2000.50 The BearingPoint evaluation included three major test families. The first two - 
“transaction verification and validation” and “processes and procedures review” - assessed the 
performance of Michigan Bell’s OSS. and are described be lo^.^' The third - the ”performance 

See, e g , Jo;*;r Application by BellSouih Corporation. BellSouth Telecornmunicariom, Inc , ond BellSouth Long 46 

Disrance. Inc , for  Provision ofln-Region. InterLATA Services in Georgia and Loursrana, CC Docket No. 02-35, 
Memorandum Opinion and Order, 17 FCC Rcd 901 8. 9027-32. paras. 16-20 (2002) (BeNSourh GeorgrdLouisiana 
Order) (holding the extensive third-party auditing. internal and external data controls, open and collabrative metric 
workshops. the availability of raw performance data and data reconciliations, and the oversight of state commissions 
ensured reliability bf BellSouth data); BellRrlontic New Fork Order, 1 S FCC Rcd at 3959, para. 1 1 (explrinlng that 
the monthly review by the New York Commission of Bell Atlantic’s raw data, the collaborative proceedings 
conducted by the New Yerk Commission concerning the performancc metrics, and the review by KPMG and the 
New York Commission of Bell Atlnntic’s internal controls surrounding the data collection precess ensured that the 
performance data was accurate, consistent. and meaningful); SWBT Texas Order, 15 FCC Rcd at 18377-78, pafa 57 
(noting that SWBT’s data had been subject to scrutiny and review by interested parties, that its accuracy for the most 
part had not been contested, and that in those instances where if had been disputec the Commission would look €6 

the results of data reconciliations beween S W T  and competing carriers). 

” See Michipan Bell Ehr AB. at paras 12-20 

See Michigan CQmmiSSiOII Comments at 6 48 

4q see id 

50 Sea id 

’’ See infro Part I v . B , ~  
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metrics review” (PMR) - evaluated the accuracy and reliability of Michigan Bell‘s data.” 
BearingPoint’s PMR testing addressed five categories: (1) PMR 1 - Data Collection and Storage 
Verification and Validation Review; (2) PMR 2 - Metrics Definitions and Standards 
Development and Documentation Verification and Validation Review; (3) PMR 3 - Metrics 
Change Management Verification and Validation Review; (4) PMR 4 - Metrics Data Integrity 
Verification and Validation Review; and ( 5 )  PMR 5 - Metrics Calculations and Reporting 
Verification and Validation Review.’’ BearingPoint’s testing was analogous to that which 
Bearingpoint has performed to evaluate performance in various states served by Verizon and 
BellSouth.” 

16. Pursuant to a Michigan Commission request, BearingPaint prepared an interim 
report regarding its testing activities on September 23,2002.” That report was updated on 
October 30,2002, following further collaborative discussions, and has been updated regularly 
since then.% In its June 30,2003 update, Bearingpoint stated that more than half ofthe 
applicable PMR ‘’test points” were “satisfied”; the remaining items were still subject to ongoing 
Bearingpoint review.” 

b. The EQY Test 

17. On July 30,2002, Michigan Bell notified the Michigan Commission that it 

** 
Coltrell Aff.). 

See Michigan Bell Application, App. A, Vol. I ,  Tab 6, Affidavit of Mark CotBell at pan. 26 (Michigan Bell 

See Michigan Bell Ehr Aff. at para. 23 1. 

See, e g , Bell Atlantic New York Order, 17 FCC Rcd at 9027, para. 16; BellSouth GeorgidLouisruno Order, 17 
FCC Rcd. at 9029-32, paras. 18-20. The BearingPoint PMR evaluation involved review of Both “live” indusay data 
and data generated from test transactions performed by a pseudo competitive LEC established by Beatingpoint. See 
Michigan Public Service Commission, Ameritech OSS Evaluation Project Master Test Plan, Version 3.0 (April 2, 
2002) at 22 (available at h t t p . / / m .  o s s t e s t 1 n g . c o m / D o c u m e n r s / U l % 2 0 D o c s / M P S ~ ~ ~ ~ ~ P ~ ~ O  t’er%203-O.p4. 
The evaluation techniques employed for the PMR testmg included the physical review of process activities and 
products, including site visits, walk-lhroughs, read-throughs, and work center observations; the compilation and 
review of books, manuals, and other publications related to the processes and systems under study; the review and 
analysis of historical data, mpofts. mettics, md other information in order to assess the effectiveness of a pwtkular 
system or business function; and the recalculation of performance metrics. Id at 1%-19,23.25,27,28,30. 

53 

54 

See id at 7 .  

See id. BearingPomt issued its most recent supplemental repom on June 30.2003 and A u p t  29.2003 Our 

55 

56 

inquiry below focuses on the June 30,2002 Report (available at 
http:/lwww osstesfmng. ~om/DocummtdMIS/o2BQ~s/Ml~~~~%2Q€vuluaf  ron_Merrrss%2ORe~err_QdJ003.pd~ (1 une 
30 BsaringBeint Report) because that wes the most recent repon available at the time comments and replies were 
filed m this proceeding. 

A ‘test point” reflects a single evaluation criterion. For example, the first two criteria for PMR 1 are BMR 1-1- 
A, “Metrics data collection and storage processes have complete and up-to-date documentation for the Pre-Ordering 
Mesure Group’’ and PMR 1-1-8, “Metrics data collection and storage processes have complete and up-to-date 
documentation for the Ordering Measure Group.” &e, e g , June 30 BearingPoidt Repoff at 7. 

57 
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planned to supplement the state section 271 record with an independent review of the Mlchlgan 
performance measurements conducted by E&Y. and intended to rely on that data audit to support 
its applicailon.” The E&Y data audit differed from the Bearingpoint data review in several 
respects. For example, E&Y limited its review to the issues arising under the PMR 4 test family. 
the PMR 5 test family, and parts of the PMR 1 and PMR 3 test families.Jq E&Y also employed a 
different “materiality” threshold, excluding failures from its analysis where the difference 
between Michigan Bell’s results and its own findings was less than 5 percent and did not change 
a ‘)assing” score for a particular performance metric into a “failing” score.w E&Y also utilized a 
more streamlined “retesting” methodology to assess Michigan Bell’s efforts to media te  
problems identified during the audit.6’ As further described below, E&Y’s testing was analogous 
to the testing it undertook to evaluate performance in Missouri. and similar to the tests on which 
we relied in approving section 271 applications for Texas and Ca4i€omia.B1 

18. E&Y issued a series of updates setting forth its findings, culminating in an April 
16,2003 Final Comctive Action Rqort. In &a€ Repof€. ]E%Y concluded that dl material 
problems identified either had been corrected 8r did R 6 t  require correetivc action.” 

~~ ~ 

See Michigan Bell Ehr A& at para. 198. 

See Letter from Geofbey M. Klineberg. Counsel for Michigan Bell, to Marlene H. Donch, Secretary, Federal 
Communications Commission, WC Docket No. 03-16, Attach. C at 6 (filed Mar. 14,2003) (Michigan Bell Much 14 
Ex Parte Letter) 

59 

See Michigan Bell Reply, Appendix, Second Affidavit of Daniel Dolan and Brian Horst at para 18 (Michigan w 

Bell DoIadHorst Reply Aff.). This is the same materiality standard that EBrY uses when conducting merger 
compliance audits for the Commission. See Michigan Bell Dolan/Horst Reply Aff. at para. 1%: Michigan Bell March 
28 Er Parre Letter, Attach. A at 9 11.29. Bearingpoint employed a I %  materiality threshold. See Michigan Bell 
Supplemental Application, App. A, Vol. 2, Tab 5, Supplemental Affidavit of James D Ehr and Salvatore T. Fioretci 
at para. 98 11.55 (Michigan Bell EhrFioreni Supplemental Aff.). 

‘’ 
. I  (AT&T Moore/Connolly Decl.). The E t Y  test differed from the BearingPaint analysis in other less s i g n h i n t  
ways as well. For example, the E&Y audit evaluated data €ram fewer months than the BearmgPoint review See 
Michigan Bell Ehr Aff. at paras. 204,264. 

‘’ See, e g , Michigan Bell March 14 €x Parte Letter Attach. C at 7. see also Application by SEC Communicarions 
Inc , Pacrjic Befl Telephone Cotnpary, and Southnestern Bell Cotnmunicotions Services. lns , for R uthorcotion to 
Provide In-Region. InrerLpTA Services in Cal@rnio. WC Docket No. 02-306, Memorandum Opinion and Order, 17 
FCC Rcd 25650,25685-89, paras. 13-19 (SBC Colrfornio Order), h i n t  Application by SBC Commtmications Inc., 
Sourhwestern Bell Telephone Contpory, and Southwesrarn Bell Communications Services, Inc.. dbh Southwestern 
Bell Long Distance Pursuonr to Setxion 271 efthe Telecommunicnrions Acr of1996 to Provide In-Region, 
IntetLATA Services in Arkamas andMissouri, CC Becket No. 01-194, Memorandum Opinion and Order, 16 FCC 
Rcd 207 19,20726, para. I7 (200 I )  (SWBT ArkansodMissouri Qrder); SWBT Taus Qrder, I5 FCC Rcd at 18413 I - 
03, paras. 101-04; see also AT&T Supplemental Comments, Declaration of Kar6n W. Moore and Timothy M 
Connolly at para. 39 (AT&T MwrdConnoily Supplemental Decl.). 

‘’ 

See AT&T Supplemental Comments, Declaration of Karen W. Moore and Timothy M. Connolly at paras. 121- 

See Michigan Bell Ehrffieretti Supplemental Aff., Attach. A. 
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3. Discussion 

19. In analyzing this issue. we are mindful of the Department of Justice‘s concem that 
the Commission “satisfy itself that . . . a stable and reliable performance measure system [is] in 
place to help ensure that the Michigan market remains open after [Michigan Bell‘s] application is 
. . . granted.’* We agree with the Department of Justice that reliable performance data constitute 
a “key input in determining whether a BOC is providing nondiscriminaton access to network 
services and facilities,’*’ and that “[s]uch data plays an important role both before and after 
[slection 271 approval in ensuring that local markets are and remain open to competition. and 
that the BOCs do not discriminate against local competitors.’‘66 As explained below. we are 
satisfied that the data presented here are accurate and reliable. and conclude that they can be used 
in evaluating Michigan Bell‘s satisfaction of the competitive checklist. 

20. We note at the outset that our task here is to assess whether. on the whole. 
Michigan Bell’s performance data form a sufficiently reliable and accurate basis upon whish to 
evaluate checklist compliance. Thus, for example. in approving BellSouth‘s section 27 1 
applications for Georgia and Louisiana the Commission found that BellSouth‘s performance 
data were, “as a general matter . . . accurate, reliable, and While certain issues 
remained unresolved, the Commission concluded that “the problems identified have had.for fhc 
mosr part, only a small impact on the data presented to  US.'^ Even where the evidence indicates 
an unremedied flaw in a discrete subset of Michigan Bell‘s performmce merrics. that flaw will 
not necessarily doom Michigan Bell‘s application unless it is prvt ofa  larger pattern calling into 
question a substantial portion ofthe data. As described below, we find no such panem here. 

a. The Emst 8t Young Audit 

21. As noted above, EdlrY’s “Final Corrective Action Report” found that all identified 
instances ofmaterial noncompliance either have been corrected or do not require corrective 

Depamnent of Justice Supplemental Evaluation at 14-1 5 

Department of Justice Evaluation at 14. 

Id. at 15-16. 

BellSouth Georgidouisiano Order, 17 FCC Rcd at 903 I ,  para 19 (emphasis cdded) 

Id (emphasis added); see also App~icution by Qwest Commirnications Inrorncltional Inc for Authorization to 
Provide In-Region. InterU TA Services in the Bares of Colorado, Idaho, l o w ,  Montane, Nebruska. North Dakota. 
Utah, Woshingron and Wyoming, WC Docket No. 02-3 14. Memorandum Opinion and Order, 17 FCC Rcd 26303, 
26553, para. 465 (Qwest 9-State Order) (“We find that. at least fer purposes of this applisation. Qwitst’s performance 
data are generally reliable and reflective of Qwest’s wholesale performance.”); Application by Verrzon Nen Jersey 
lnc , Bell Atlantic Communicetions. Inc ( d b h  Veercon Long Bisrance). NYNEX Long Distance Company ($/b/a 
Vertzon Enterprise Solutions), Verrton Global Nemwks Inc , and Vert:on Selec? Services Inc , for  Authori:arion to 
Provide In-Region, IntwLATA Services in New Jersey, WC Docket No. 0267, Memorandum Opinion and Order, 17 
FCC Rcd at 12275, 12364-65, para. 181 (2002) (Verizon New Jersey Order) (“[Wle find that. at least for purpsees 
of this application, Verizon’s performance data are generall) reliable and reflective of Verizon’s wholesale 
performance.”) 

w 

65 

61 

68 
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a~ti0n.6~ This conclusion constitutes important primafacie evidence that the data submitted are 
accurate and reliable for purposes of determining checklist compliance. Although E&Y‘s 
methodology is more streamlined than Bearingpoint’s, the Commission relied on an almost 
identical E&Y review in approving SWBT’s section 271 application for Missouri, and has relied 
on similar audits in approving the California and Texas section 271  application^.'^ As discussed 
below, we reject commenters’ arguments that the E&Y results cannot be credited here, either 
because of weaknesses in the E&Y methodology or because the very fact that the Bearingpoint 
evaluation remains in progress alone casts doubt on E&Y’s findings. 

22. First, given our past reliance on the E&Y audit and audits employing similar 
methodologies, we reject commenters’ arguments that the ELY audit here is insufficiently 
rigorous to ground a finding that Michigan Bell’s performance data are accurate and reliable.” 
Rather, we agree with the Department of Justice that “E&Y’s work should not be disregarded 
simply because of its approa~h.’”~ Nor do we believe that E&Y is somehow biased in Michigan 
Bell’s favor. AT&T and CLECA state that the Securities and Exchange Commission (SEC) is 
investigating E&Y’s alleged failure to remain neutral in auditing the books of its client 
PeopleSoft, and is seeking temporarily to prevent E&Y from taking an new auditing clients.n 
NQ commenter, however, has cited evidence that E&Y has acted improperly with regard to its 
evaluation of Michigan Bell’s data. Absent specific evidence relating to this matter, the SEC’s 
pursuit of claims unrelated to Michigan Bell is not suflicient to show a systemic problem with 
the accuracy and reliability of Michigan Bell’s data. 

23. Second, the mere fact that Bearingpoint has not yet completed its review doer not 
undermine the validity of the E&Y audit. AT&T suggests that the ongoing BezuingPoint review, 
which “flatly contradict[s]” Michigan Bell’s assertion that its data are reliable, precludes rclimce 
on the E&Y audit.” As we explained above, however, we have previously approved at least 
three section 271 applications relying solely on the EgLY audit or on audits employing similar 
methodologies. Funher, we have never requited that an applicant complete even one data 

See supra para 18. 

lo See supra note 62. 

69 

For example, AT&T contends that “E&Y’s testing procedures were limited and flawed.” AT%T 71 

Moore/Connolly Supplemental Decl at para. 19. Its complaints include E%Y’s failure to (1) test a full seven 
months’ worth of data, 85 BearingPoint did. id at para. 26; (2) utilize a pscudo-sompetitive LEC, as BenringPoht 
did, Id at para. 28; (3) ‘’wick the ‘cham ..;custody’ of the raw data completely through [Michigan Bell’s] systems,” 
as BearingPoint did, id at para. 29; anc +) “perform[] regression testing to assess whether the corrective action that 
[Michigan Bcll] has faken IO resolve data defects had other, unintended consequences,” as Bearingpoint did, id. at 
para. 30. These methsdological characteristics, however. de net distinguish the Michigan n v k w  ROm the reviews 
relied on in Missouri, Texas, or California. 

lZ See ~epartment of Justice Supplementid ~va~ua t ion  at 14 

” See AT&T Moore/Connolly Supplemental Decl. at paras. 6-7 B: Artash. A (describing SEC proceeding 
regarding E&Y’s auditing activities for PeqleSofi); CLECA Supplemental C e m e n t s  at S & Attach. 1 (same). 

AT&T Supplemental Comments at 45 14 
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review, much less two such reviews.?’ Given that we have previously found the EBY reviea 
sufficient, and have never required a second independent audit. we cannot here conclude that 
Michigan Bell’s application must be rejected. or tYiZ E&Y audit disregarded. simply because the 
BearingPoint review remains in prog~ss . ’~  Where E&Y has validated a particular practice or 
procedure, the fact that Bearingpoint simply has reached no conclusion with regard to the matter 
is not an indication that Michigan Bell’s data are inaccurate or unreliable.” 

b. The Bearingpoint Review 

24. Although we conclude that Bearingpoint’s testing does not, simply by virtue of its 
incompleteness. undermine the evidentiary force of the completed E&Y review. we recognize 
that Bearingpoint has identified particular issues that do not appear to have been addressed in the 
context of the E&Y audit. Both Michigan Bell and the competitive LECs have provided 
testimony and other evidence regarding the Bearingpoint results,78 and we cannot ignore that 
evidence.’’ Nor can we assume that an issue identified by Bearingpoint is inconsequential simply 
because it was not identified by E&Y.” Rather, we believe that the most appropriate response to 
the two audits is to accept the E&Y findings as primafacie evidence that Michigan Bell’s data 
are generally accurate and reliable, but to consider whether any BearingPoint findings rebut that 
evidence. Thus, in this section, we discuss the general principles &ding our evaluation ofthc 
problems identified by Bearingpoint, and then address BearingPoint’s specific findings in each of 
the five “PMR” groupings. As we explain below, we conclude that Bearingpoint’s findings do 
not undermine our finding that Michigan Bell performance data are accurate and reliable for 

” 

regarding ”the lack of a completed audit”); id at 903 I ,  para. 19 (concludidg that ”we cannot a$ a general mancr 
insist that all audits must be completed at the time a section 271 application is filed at the Commission”). 

76 

as a suitable substitute for BemngPoint‘s. notwithstanding the fact that Bearingpoint had not completed its testing. 
See Michigan Commission Supplemental Comments at 5-6. Moreover, the Michigan Commission has required that 
the BearingPoint review be to completed, and has comifted itself to ensuring that issucs raised in the hfur~ will be 
addressed appropriately. 

See BellSouth GeorgidLouisiuna Order. 17 FCC Rcd at 9028-29, para. 17 (citing commenten’ criticisms 

In reaching our conclusion. we note that the Michigan Commission itself has determined that E&Y’s audit scrves 

As explained below, we do not overlook cases in which Bearingpoint has identified material infinnities in 
Michigan Bell’s commercial data not addressed in the course of the E&Y audit. We note that this approach is 
consistent with the Department of Justice’s advice that in evaluating the integriry of Michigan Bell’s data, we 
“consider the totality of the evidence in the record ” Depament of Justice Supplemental Evaluation at 15. 

-7 

See Michigan Bell Ehr Aff. at paras. 23 1.64; Michigan Bell Ehr Reply Aff. at paras. 22-95; AT%T Reply 
Comments, Joint Reply Declaration of Karen W. Moore, Timothy M. COMOII~ and Sharon E Norris at paras. 17-47 
(ATBT MoorelCennollyMoms Reply Dtcl.); Michigan Be11 ERPEioretti Supplemental Aff. at paras. 40-1 64; AT&T 
Moore/Connolly Supplemental Deet. at paras. 2 1-58. 

79 

conclusion. coupled with its failure to respond to contrary arguments resting on solid data, epitomizes arbitrary and 
capricious decisionmaking.”). 

78 

See, e g , Illinois Public Teelacorn Ass ’n v FCC. 1 17 F.3d 555,564 (D.C. Clr. 1997) (“The FCC’s ipse dbir 

But differently, we will not “dismiss[], based solely on the findings of E%Y’s review, problems identified by 80 

BearmgPoint’s findings ” Depsrhnent of Justice Supplemental Evaluation at 14 
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purposes of evaluating checklist compliance. 

25. Four overarching principles guide our review of the outstanding Bearingpoint 
issues. First, the fact that a BearingPoint issue remains “open” is not determinative for purposes 
of this application if the impact of the Bearingpoint finding fails to satisfy the 5 percent 
materiality threshold that is applied by E&Y. As noted above, the E&Y review here employed a 
‘‘materiality” standard that cited problems only if the solution to the problem would either (a> 
alter an affected performance memc result by 5 percent or more; or (b) change a “passing” result 
to a “failing” result or a “failing” result to a “passing” result.” As also noted above. this is the 
same materiality threshold E&Y uses when conducting merger review audits for this 
Commission.” Given our conclusion that the E&Y audit, standing alone. would justify a finding 
that Michigan Bell’s data were accurate and reliable. we must limit our review here to new 
problems that would have been deemed material if identified in the coutse of that review. 

26. Second, we do not believe that evidence of problems that were remedied before 
the data at issue for pwposes of this application were collected and processed has probative value 
in this proceeding. Our aim is to ensure that the performance data submitted by Michigan Bell in 
support of this application are accurate and reliable.’’ Performance problems that affected only 
the data for earlier months simply are not relevant to this proceeding. 

27. Third, though we apply no bright-line rule in t h i s  regard, we focus our analysis on 
BearingPoint’s “exceptions” - that is, those cases where testing revealed that a Michigan Bell 
practice, policy, or system was expected not to satisfy one or more of the evaluation criteria 
defined for the test - rather than on “observations” - that is. those cases where testing revealed 
that a Michigan Bell practice, policy, or system might result in a negative finding in 
BearingPoint’s final report.” In the case of BearingPoint’s replication tests, however, we 
recognize that any material mismatch between BearingPoint’s figures and Michigan Bell’s 
constitutes important (but not conclusive) evidence that the metric at issue might be unreliable, 
irrespective of whether BearingPoint has labeled the underlying problem an “exception.”s~ 
Again, however, our aim is to determine only whether the data presented are sufficiently accurate 
and reliable to form a basis for conclusions regarding Michigan Bell’s performance under the 
checklist. For this reason, we focus QUr analysis below on critical mctrics - that is. those metrics 
upon which the Commission typically relies in evaluating checklist compliance - for whish 
BearingPoint’s replicated data fails to come within 5 percent of Michigan Bell’s own data. 

28. F e d ,  we emphasize again that our task is to determine whether, “as a general 

” See Michigan Bell Dolan/Horst Reply AB. at para. IS. 

See supre note 60. 

As noted above, the months relevant to this application are February 2003 though June 2003 

One or more observations or exceptions may be associated with each unsatisfied test point. 

During the “replication” tests, BewingPoint recalculates each measure using source data provided by Michigan 

82 

I 3  

14 

Is 

Bell. See infra para. 35 
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matter,” Michigan Bell’s data are sound.“ To the extent that Bearingpoint issues remain open 
today or are identified going forward, we expect that those issues will be addressed in the context 
of the Michigan Commission’s ongoing ov&si@t of Bearingpoint ‘s review. That commission 
has specified that irrespective of whether we grant Michigan Bell‘s section 271 application. the 
Bearingpoint review will “continue until satisfactory results are achieved as determined by 
BedngPoint or are closed as determined by the Commission and its Staff.”” Michigan Bell. 
moreover, has emphasized its own commitment “to completing the Bearingpoint test according 
to the directives received from the [Michigan Commis~ion].”~ 

(i) PMR 1 (Data Collection and Storage) 

29. PMR 1 assesses the policies and practices according to which Michigan Bell 
collects and stores data.” As of June 30,2003, Bearingpoint maintained three open exceptions 
relating to PMR 1 : Exceptions 186, 187 and 188. As explained below, these exceptions do not 
call into question the accuracy or reliability of Michigan Bell‘s data. 

30. Exception 186 reflects Bearingpoint’s finding that various Michigan Bell systems 
had not retained performance data for the time period required by state regulation.po The 
evidence in our record indicates th3t this problem did not relate to data for any ofthe months at 
issue here. Moreover, Michigan Bell attests that it has remedied its data retention problems, and 
that data will, on a going-forward basis, be maintained for the appropriate period of timeh9’ 
While we believe that adherence to data retention requirements is critical, and recognize that the 
Michigan Commission might choose to sanction Michigan Bell p m m t  to my relevant state 
laws or regulations for failing to satisfy its data retention requirements. Exception 186 does not 
implicate the calculation or reporting of the actual performance metrics, and thus does not cast 
doubt on the accuracy or reliability of the perfsmmce measures at issue here. 

3 1 .  Exceptions 187 and 188 reflect BearingPeim’s finding that certain Michigan Bell 
technical documentation did not adequately describe the manner in which data was precessed in 
the course of calculating performance mca~ures.~’ Since these exceptions were issued, however, 

BellSouth GeorgidLouisian6 Qrder, 17 FCC Rcd at 903 1 ,  para 19. 

Michigan Commission Reply Comments at IO: see o/so Michigan ConUniSJiOR Supp~erncntal comments at 3 4  

Michigan Bell Supplemental Reply, App.. Tab 6. Supplernenul Reply Affidavit of Jmcs D. Ehr and Salvatore 

87 

8% 

T. Fiereni at para. 43 (Michigan Bell Ehrff ioretti Supplemental Reply Aff.). 

g9 Michigan Bell Ehrffioretti Supplemental AfT. at para 70 

See id at paras. 88-91; Exception 186 v.3 (available at 90 

hrrg //w osstesting ~om/Dosumcn~s/bcc~pnQnr/E*ceprron%20/ 86v3 pdn 

’’ See Michigan Bell EhrEioreni Supplemental Aff. at paras. 90-91. 

’’ See id atpara 76-83, Exception 187 v.5 (available at 
hrtp //www o s s r e s t m n g . s o m / B s r u m e n 1 r / ~ c e p r i o ~ / ~ c e ~ ~ t o ~ ~ ~ O ~ ~ 7 v 5  pd’; €xcsption 1 88 v.5 (available at 
hrrp //www osstesring c ~ m / D o c u ~ e n ~ s / ~ ~ e p t l a r t s / ~ ~ e p ~ i o n % ~ O 1 8 8 ~ 5  pdf ). 
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Michigan Bell has corrected inaccuracies. allowing Bearingpoint to confm that the 
documentation regarding numerous measures is now accurate.” Moreover. we disagree with 
AT&T’s suggestion that these exceptions might signal improper calculation of the performance 
measures themselves.w because a BOC could maintain incorrect documentation (and thus fail to 
satisfy test criteria in PMR 1) but still calculate its metrics properly (and thus satisfy all test 
criteria in PMR 4 and PMR 5) .  For this reason. while we believe PMR 1 is important. it does not 
directly impugn the accuracy of any metrics. and thus we rely primarily on PMR 3 and PMR 5 - 
not PMR 1 - to evaluate the accuracy of the actual performance metrics.” Thus. exceptions 187 
and 188 raise questions regatding Michigan Bell‘s documentation. but not about the validity of 
the underlying data. 

(ii) BMR 2 (Metries Defiditions and Standards) and BMR 3 
(Performance Measurement Change Management) 

32. Bearingpoint has completed testing for PMR 2. which addresses metrics 
definitions and standards. and PMR 3. which addresses performance measurement change 
mmagement. Bearingpoint has deemed all test points €or PMR 2 and PMR 3 to Be ‘*satisfied.’* 
No cornenter alleges that issues relating to either PMR 2 or PMR 3 stand as a barrier to 
approval of Michigan Bell’s application here. 

(iii) PMR 4 (Metrics Data Intcgrily) 

33. PMR 4 addresses policies and practices used by Michigan Bell €or processing the 
data used in the production of its reported performance results? As of its June 30,2003 Report, 
BearingPoint maintained only one open exception relating to PMR 4: Exception 18 1. This 
exception identified discrepancies between Michigan Bell’s source systems and its processed 
records €or a single diagnostic performance measure. PM 104.1 (“The average time it takes to 
unlock the 91 1 record.”).” Michigan Bell states that beginning with July 2002 results. it and its 
vendors implemented several process changes. and that beginning with the January 2003 data. it 
implemented a series of computer code These efforts. Michigan Bell contends, 
have improved the accuracy of its PM 104.1 calculatisns. In any event, however. Michigan Bell 
states that the problem had no material impact on the reported measurements. No commenter has 

” Michigan Bell Eh#ioretti Supplementat Aff. at paras. 76. 80. 

See AT&T Meore/Gonnolly Supplemental Decl. at para. 54 

See, e g , EhdFioretti Supplemental Rep11 Aff at para. 49 As discussed below. moreover. we do not believe 

94 

95 

that open issues in PMR 4 or PMR 5 do undermine the accuracy or reliability of Michigan Bell’s data. 

See June 30 BcarmgPoint Report at 5 

Michigan Bell July IO €r forre Letter, Attach. at 3 

See Michigan Bell EhrlFiorctti Supplemental Aff. at paras 1 15-16. Exception 181 (available at 

96 

9’ 

98 

hrtp /lwww ossfestrng c o m / D o c v m e n t s / ~ c e p ~ 1 o n s I ~ ~ e p 1 1 o n % 2 0 ~ ~ ~ ~ ~ ~ ~ ~  

See Michigan Bell EhrFioretti Supplemental Aff af para. 1 IS. 99 
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challenged these arguments here. In light of Michigan Bell's unrebutted evidence (1 ) that the 
only remaining P M B  4 issue affects just one measure. which is diagnostic in name and thus 
involves no penalties for poor performanee. (2) that it has worked to remedy the issue. and (3) 
that the issue did not materially S e c t  any memc. we conclude that BearingPPoint's BMR 4 results 
do not bar a finding that Michigan Bell's data are accurate and reliable. 

(iv) PMR 5 (Metrics Calculation and Reporting) 

34. PMR 5 assesses Michigan Bell's calculation of performance measurement results 
and its application ofthe business rules and exclusions. Bearingpoint's PMR 5 test, which 
evaluates data from July, August. and September of 2002,100 is still in progess. We address only 
the components of the PMR 5 review which have revealed 

3 j .  PMR 5-2. PMR 5-2 comprises the "replication" analysis of Michigan Bell's 
performance measures. During the course of its PMR 5-2 review. Bearingpoint recalculates each 
measure using source data provided by Michigan Bell, attempting to match its findings to 
Michigan Bell's. As of June 30,2003, Michigan Bell had failed to replicate successfully several 
of the critical performance metrics on which we generally rely in assessing a carrier's section 271 
application. In only eight cases, however, did the mismatch meet the 5 percent EkkY materiality 
threshold.'02 We discuss each below. 

36. The material mismatches fell into three categories. First, fully half of the 
mismatches resulted €rom a one-time calculation error by Michigan Bell personnel, which 
affected the August 2002 performance results €or four rnetfi~s.'~' The error did not affect data in 

See Michigan Bell Ehr Aff. at para. 264; Michigan Bell Ehrffiormi Supplemental Aff. at paras. 63, 135. 

PMR 5-1 evaluates whether Michigan Bell reports all required performance measure disaggregations. There 

loo 

101 

are no open BearingPoint issues relatlng to PMR 5-1, and no commenter has alleged that problems in this area 
preclude a fmdmg that Michigan Bell's data are accurate and reliable. PMR 5-4 comprises Bearingpoint's 
evaluation of whether Michigan Bell has implemented exclusions in accordance with the applicable business rules. 
As of Bearingpoint's June 30,2003 report, no BearingPoint exceptions related to PMR 5-4. June 30 BearingPoint 
Report at 183-94, Michigan Bell Eht/Fiorem Supplemental Aff. at para 130. No commenter has cited PMR 5-4 
issues as a ground for denying Michigan Bell's application 

Although BearingPoint does not itself adopt this threshold, it has validated Michigan Bell's assertions that the 
remainmg mismatches fell within a 5 percent standard of error. See Michigan Bell EluFioretti Supplemental Aff. at 
Attach. C, Attach. D. The metrics for which the disparity w s  greater than 5 percent included PM I .2 (AcGuraCy of 
Actual LMU Info Provided for DSL Orden Manually). PM 37 (Trouble Report Rate), PM 37.1 (Trouble Report 
Rate Net of lnstall & Repeat Reports), PM 58 (% SBClAmernech Caused Missed Due Dates), PM 1 14 (% 
Premawe Disconnects (Coordinated Cutovers)), PM 1 14.1 (CHCCDT LNP w/ Loop Provisioning Interval), BM 
1 I5 (% of SBCIAmentesh Caused Delayed Coordmated Cutoven), and PM 1 15.1 (% Provisioning Trouble 
Reports). 

Io' 

LNP wl Loop Provisioning Interval), PM 1 15 (% of SBC/Ameritech Caused Delayed Coordinated Cutovers), and 
PM 1 15.1 (% Provisionmg Trouble Repons). 

IO? 

The afTeaed metrics were PM 114 (% Prernarure Disconnects (Coordinated Cutovm)), PM 114.1 (CHcFDT 
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July or September, the other two months evaluated.” To ensure accurate reponing of these 
measures going-forward. Michigan Bell reinforced its “measurement process training within the 
applicable service delivery organizati~n.’’~~~ Bearingpoint has closed the observation associated 
with these mismatches 8s “satisfied,“ and there is no evidence suggesting that the problem has 
affected data for the months at issue here. Thus, these four items do not undermine the accuracy 
or reliability of the four affected measures. much less that of Michigan Bell’s data more 
generally. 

37. Second, two of the material mismatches (relating to PM 1.2 (Accuracy of Actual 
LMU Info Provided for DSL Orders Manually) and PM 58 (% SBUAmeritech Caused Missed 
Due Dates)) appear to have resulted from BearingPoint‘s improper application of the relevant 
business rules. In both of these eases, Michigan Bell has worked with Bearingpoint to resolve 
the misinterpretation, and Bearingpoint is in the process of retesting Michigan Bell‘s figures.’” 
Under these circumstances, we cannot find that BearingPoint’s inability to replicate the two 
measures in question undermines the accuracy or reliability of the two af€ected measures. or that 
of Michigan Bell’s data more generally.”’ 

38. Finally, the remaining two mismatches (relating to PM 37 (Trouble Report Rate) 
and PM 37.1 (Trouble Report Rate Net of Install & Repeat Reports)) appear to have resulted 
from a combination of BearingPoint’s improper application of the relevant business rules and 
Michigan Bell’s use of incorrect records while calculating the measures. Michigan Bell 
corrected the errors beginning with the February 2003 data, meaning €hat they should not dEct  
the data for the months at issue in thio application.108 Bearingpoint is now retesting these 
measures. Given Michigan Bell’s efforts to media te  the problems identified, and the record 
evidence suggesting that those errors have net infected the data at issue here, we find that these 
mismatches do not undermine the accuracy or reliability of Michigan Bell’s data. 

39. PMR 3-3, PMR 5-3 comprises BearingPoint‘s analysis of whether Michigan Bell 
calculates performance results in accordance with the applicable business rules. As of 
BearingPoint‘s June 30,2003 report, only two BeafinpPoint exceptions related to PMR 5-3.’” 
The first, Exception 1 1 1 ,  cited improper treatment of certain order types in the calculation of 
performance measures 66 through 68, which address the timeliness of repairs to mbundlcd 

See Michigan Bell EhrFioretti Supplemental Aff. at para. 141 

See Michigan Bell July 10 Ex Parre Letter, Attach. EvZ at 7. 

See id. at 1-2. 

As explaured below, moreover, we do not rely en PM 1.2 in approving this application. See Infra Part 1V.B.2.b 

See Michigan Bell July 10 Ex Pane benet, Attach. Ev2 at 34. Moreover, Michigan Bell has restated data for 

l@l 

105 

106 

IO7 

IO8 

the months reviewed by BearingPoint See id 

io9 June 30 BeanngPoint Report at 174; Michigan Bell EhrlFieretti Supplemental Aff. at para. 119 
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loops.’’o Michigan Bell argues that it has responded to Bearingpoint’s finding by implementing 
process enhancements and clarifying its business rules.”’ No commenter disputes thls claim. 
The second exception, Exception 113, involved a dispute between BearingPoint and Michigan 
Bell regarding interpretation of the rules governing PM 2, which calculates the speed of 
responses to pre-order inquiries.”’ Michigan Bell states that it has recently clarified the rule to 
reflect its interpretation, and that the Michigan Commission has approved the clarification.’i3 
Again, no commenter has contested Michigan Bell‘s claims. 

4. Conclusion 

40. In sum, we conclude that the E&Y audit stands as prima facie evidence that 
Michigan Bell’s data are, on the whole, accurate axtd reliable, and that Bearingpoint‘s specific 
criticisms do not rebut this conclusion. In those cases where BearingPoint has identified specific 
concerns that it believes would likely affect pefformance measures critical to our evalliafion, the 
problems cited generally either do not affect the data for the months at issue, have been remedied 
by Michigan Bell, or are not material under the standards this Commission has employed in pior 
proceedings. We therefore believe that the commercial performance data before us form an 
adequate evidentiary basis on which we can render judgments regarding Michigan Bell’s 
satisfaction of the competitive checklist. 

€I. Checklist Item 2 -Unbundled Network Elemenb 

1. 

Checklist item 2 of section 271 states that a BOC must provide 
“[n]ondiscriminatory access to network elements in accordance with the requiremen& of sections 
251(c)(3) and 252(d)(l)” of the Act.’l4 Section 251(c)(3) requires incumbent LECs to provide 
“nondiscriminatory access to network elements on an unbundled basis at any technically feasible 
point on rates, terms, and conditions that are just, reasonable, and n6ndisctiminatory.””~ Section 
252(d)( 1 )  provides that a state commission’s determination oftbe just and reasonable rates for 
network elements must be nondiscriminatory, must be based on the cost of providing the network 
elements, and may include a reasenable profit.”6 Pursmr to this statutory mandate, the 

Pricing of Unbundled Network Elements 

41. 

‘ lo  

http,//www oss!esimng. com/Documents/Ersepprr ons/fiception%20lll v2.pdJ 

‘ ‘ I  

http://wuw. ossteslmng. c o m / D e c u m e n t s / ~ c e p l I o ~ / ~ c e p t i o n % ~ ~ ~  t ~ v ~ % ~ ~ ~ m s p o ~ 1 t i r m ~ ~ 6 I o 2 . p r y )  

‘I2 

http //www ossmtmng. corn/Documents/~ceptmons/~c~~tmon%20~ 13vZ.pdA. 

‘ I 3  Michigan Bell EhrRiorefti Supplemental Afy. at para. 129 B 11.74. 

‘ I ‘  47 U.S.C. $ X’l(c)(2)(~)(ii).  

47 u.s.c $ 251(c)(3). 

See Exception 1 1  1 v.2 (available at 

See Michigan Bell EhrFioretti Supplemental Aff. at para. 129; €xceptiofi 11 I v.2 Disposition (available at 

Michigan Bell EhRieretti Supplemental Aff at para. 129. Exception I13 v.2 (available at 

‘ I 6  47 U.S.C 5 252(6)(1). 
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Commission has determined that prices for UNEs must be based on the total element long-m 
incremental cost (TELRIC) of providing those elements.’” 

42. In applying the Commission’s TELRIC pricing principles in this application. we 
do not conduct a de novo review of a state’s pricing determinations.”* We will. however. reject 
an application if “basic TELRIC principles are violated or the state commission makes clear 
errors in factual findings on matters so substantial that the end result falls outside the range that 
the reasonable application of TELRIC principles would produce.””’ We note that different states 
may reach different results that are each within the range of what a reasonable application of 
TELRIC princ:ples would produce. Accordingly, an input rejected elsewhere might be 
reasonable under the specific circumstances here. 

43. The analytical framework we employ to review section 271 applications in these 
situations is well established. As the Commission’s previous decisions make clear, a BOC may 
submit as part of its prima facie case a valid pricing determination from a state commission. In 
such cases, we will conclude that the BOG meets the TELRIC pricing requirements of section 
271 unless we find that the determination violates basic TELRIC principles or contains clear 
errors of fact on matters so substantial that the end result falls outside the range that a reasonable 
application of TELRIC principles wmld produce.I2’ Once the BOC makes aprima facie case of 
compliance, the objecting party must proffer evidence that persuasively rebuts the BOC’sprima 
facie showing. The burden then shifts to the BOC to demonstrate the validity of its evidence or 
the state commission’s approval of the disputed rate or charge.’*’ When a party raises a challenge 
related to a pricing issue for the first time in the Commission’s section 271 proceedings without 
showing why it was not possible to raise it before the state commission, we may exercise our 

Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 117 

96-98, First Report and Order, 1 1 FCC Rcd 15499. 1584447, paras. 674-79 (1996) (Loco1 Competition First Report 
and Order) (subsequent history omitted); 47 C.P.R $5 5 I Sol-5 1.5 15. Last year the Supreme Court upheld the 
Commission’s forward-looking pricing methodology in detemining the costs of UNEs. Vercon Communicariom, 
Inc v FCC, 535 U.S 467,523 (2002). The Cornmission recently has initiated a proceeding to review its TELMUG 
rules. Review ofrhe Commission’s Rules Regording the Pricing of UnbundledNenvork Elements und rhe Resole of 
Service by lncumbenl Local Exchange Carriers, WC Docket No. 03-173, FCC 03-224 (Sept. 15,2003). 

I’ Application of Verizon Pennsylvania Inc , Ver con Long Distance, Verizon Enterprise Solutions, Vernon 
Global Nem’orks Inc , and Verizon Select Sewrces Inc for Authortotien To Provide In-Region. InterbATA Sewrces 
in Pennsylvania, CC Docket No. 01-138, Memorandum Opinion and Order. 16 FCC Rcd 17419. 17455. para. 5 5  
(citations omitted) (2001 ) (Veruon Pennsylvania Order) (subsequent history omitted); see also Sprirlt Gemmum. 
Co v. FCC, 274 F.3d 549,556 (D.C. Cir. 2001) (“When the Commission adjudicates 271 applications. ir does not 
- and cannot - conduct de novo revieu of state rate-sening dstsiininariens. Instead, it makes a general assessment of 
compliance with TELRIC principles.”). 

’I9 

”O 

Veri:on Pennsylvania Order, 16 FCC Rcd at 17453, para. 55 (citations omined) 

See, e g , Veerizon Mew Jersey Order, 17 FCC Rcd at 11385, para. 68. 

Appficmion by BellSouth Corporation, et a i ,  Pursuant to Section 271 ofthe Communications Act ef1934, as 
Amended, to Provide In-Region, InterLATA Services m Louisiana, CC Docker No 98-1 2 1 ,  Memorandum Opinion 
and Order, 13 FCC Rcd 20599,20635-39, paras. 51 -59 (1998) (BellSouth Second Louisiana Order) 
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