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Ex Parte 
 
 
 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, SW 
Washington, D.C.  20554 
 
Re: Verizon Telephone Companies Petition For Reconsideration, “In the Matter of Stale 

or Moot Docketed Proceedings”, CC Docket Nos. 93-193, 94-65 and 94-157 
 
Dear Ms. Dortch: 
 
On June 21, 2004, Verizon filed an ex parte in the proceedings cited above.  Pages 7 and 8 of 
Attachment B in that filing were inadvertently omitted from the filed copy.  The corrected filing is 
attached. 
 
If there are any questions, please do not hesitate to contact me 
 
Sincerely, 
 
 
 
 
/s/Susanne Guyer 
 
Attachment 
 

cc: W. Maher 
T. Preiss 
D. Shetler 
J. Jackson 
M. Dailey 
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ratepayers at the time of accrual — making them zero-cost funds — carriers do not recover 

OPEB costs from rate payers at the time of accrual.  Because OPEBs thus are not zero-cost 

funds, it is just and reasonable to treat them different from pensions and not to deduct them from 

the rate base.13 

But the Commission need not — and should not — reach this question.  As shown above, 

only months before Verizon’s 1996 tariff filings, the Commission expressly held that its rules did 

not permit the deduction of OPEBs from the rate base.  Because Verizon unquestionably 

followed the clear instructions that the Commission had so recent ly provided, its treatment of 

OPEBs was necessarily just and reasonable.  It would be profoundly inequitable for the 

Commission to find, eight years later, that Verizon acted unlawfully by following those 

instructions. 

3. For the same reason, the Commission should not require refunds here.  As the 

Commission has repeatedly recognized, the Commission “can exercise [its] discretion not to 

order refunds even when there is a finding of overearnings.”14  Refunds, as the federal courts 

have held and the Commission explained long ago, are “a matter of equity,” and the Commission 

must “balance the interests of both the carrier and the customer in determining the public 
                                                 

13 In requiring deduction of OPEBs from the rate base, the Commission stated without 
explanation that it was not “persuaded . . . that the amounts recorded in Account 4310 [for 
OPEBs] . . . were not factored into pre-price cap rates [and] have not been given exogenous 
treatment.”  RAO 20 Rulemaking ¶ 17.  But it offered no explanation for how an expense that 
was not recognized at the time could have been factored into pre-price cap rates, and it is 
undeniable that the Commission has refused carriers’ requests to give OPEBs exogenous 
treatment on an ongoing basis.  The Commission also asserted that “carriers are recovering their 
OPEB costs,” insofar as they “are earning a positive return on assets funded in part by the 
liabilities recorded in Account 4310.”  Id.  But because carriers are not recovering OPEBs from 
rate payers, there are no “assets funded in party by the [OPEB] liabilities recorded in Account 
4310.”  Id. 

14 Order on Reconsideration, 800 Data Base Access Tariffs and the 800 Service 
Management System Tariff and Provision of 800 Services, 12 FCC Rcd 5188, ¶ 18 (1997) 
(emphasis omitted) (“800 Data Base Order on Reconsideration”). 
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interest,” with “each case . . . examined in light of its own particular circumstances.”  American 

Television Relay,15 67 F.C.C.2d at 708-09, ¶ 15; see Public Service Comm’n v. Economic 

Regulatory Admin., 777 F.2d 31, 36 & n.5 (D.C. Cir. 1985); Las Cruces TV Cable v. FCC, 645 

F.2d 1041, 1047 (D.C. Cir. 1981). 

Equitable considerations demonstrate that refunds are not warranted here.  First, as 

explained above, it would be inequitable eight years later to hold that Verizon acted unlawfully 

— and even worse to require refunds — when Verizon was simply following the Commission’s 

clear, contemporaneous instructions.  Second, a decision not to require refunds would create no 

inequities, because carriers such as AT&T recovered additional costs from their customers based 

on Verizon’s and other LECs’ treatment of OPEBs in their 1996 tariffs.  Refunds would provide 

these carriers with unjustified windfalls because the carriers — many of which no longer exist or 

have avoided debts owed to Verizon through bankruptcy — would have no legal obligation or 

practical reason to pass through any refunds to the consumers they overcharged.  Because such 

refunds would be virtually impossible in any event — many of their former customers have 

shifted to long-distance calling options that did not exist in 1996 — these carriers would simply 

pocket the money and, therefore, would be unjustly enriched.  Taken together with the other facts 

and circumstances of this investigation, including the extraordinary delay in review, the 

dismissal and resurrection of the investigation, and the several changes in instructions to local 

carriers for accounting for the rate base (all of which were complied with), the balance of the 

equities all point to no refund requirement here. 

                                                 
15 Memorandum Opinion and Order, American Television Relay, Inc., Refunds Resulting 

from the Findings and Conclusions in Docket 19609, 17 F.C.C.2d 703 (1978). 




