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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSIO
VVASHlNGTON,D.C.20554

In the Matter of )
)

Applications of Verestar, Inc. (Debtor-ln- )
Possession) and Verestar Networks, Inc. }
(Debtor-In-Possession) for Consent to )
Assignment of Licenses and Authorizations)
To SES AMERICOM, Inc. )

ill Docket No. 04-174

PETITIO TO DISMISS OR DENY

GWTP Investments, L.P. ("GWTP'1, by its attorneys and pursuant to the

Commission's May 26, 2004 Public Notice,l as amended June 9,2004,2 hereby petitions to

dismiss or deny the above-referenced applications (the "Applications") seeking the

Commission's approval of the assignment of licenses held by Verestar, Inc. (Debtor-in-

Possession), Verestar Networks, Inc. (Debtor-in-Possession) (collectively. "Verestar") to

SES AMERICOM, Inc. ("SES Americom"), a wholly-owned subsidiary ofSES Global,

Inc. ("SES Global") (Verestar, SES Americom and SES Global, collectively, the

"Applicants"). GWTP is a party in interest with standing to submit this Petition.

I. Introduction and Summal'1'

The Commission cannot grant the Applications as presently cast. SES Arnericom

is wholly owned and controlled by SES Global, which is incorporated in Luxembourg and

Public Notice, Vcrestar Inc. (Debtor-in-Possession), Verestar Networks, Inc. (Debtor-in-Possession)
and SES Americom, Inc. Seek FCC Consent to Assign and/or Transfer Control of Licenses and
Authorizations, DA 04-1502, ID Docket No. 04·174 (rei. May 26, 2004) ("First Public No/ice").

Public Notice, Vcrestar Inc. (Debtor-in-Possession), Verestar Networks, Inc. (Debtor-in-Possession)
and SES Amcricom, Inc. Seek FCC Consent to Assign andlor Transfer Control of Licenses and
Authorizations. DA 04-1696, lB Docket No. 04-174 (reI. Jun. 9, 2004).



itself controlled by foreign entities, including the governments of Luxembourg and

Gemlany.J As discussed in detail below, the Commission's consent to the proposed

transaction would adversely affect GWTP and fail to setve the public interest.

At the very least, the Commission must review in detail the foreign ownership and

control and competitive impact issues raised by the proposed transaction. Because the

presumption established in the Commission's Foreign Participation Orde/ does not apply

in this circumstance, the Commission must specifically evaluate the appropriateness of the

assignment ofVereslar's licenses to SES Americom. In addition, the Commission must

specifical1y consider, in its public interest analysis, the competitive, national security and

law enforcement implications of the proposed transaction.

To this end, the Applicants must affinnatively prove to the Commission that the

transaction will promote the public interest and enhance competition. The record docs nOl

show that lhe Applicants have met this burden. The Commission, in concert with the

Executive Branch, cannot proceed without a record demonstrating conclusively that the

assignment oflicenses to a foreign entity will not create an opportunity for those licenses

to be used to contravene the Commission's policies and the laws of the United States.

First Public Notice at 2.

In the Foreign Participatioll Order, the Commission established, as a factor in its public interest
analysis, the rebuttable presumption that applications for Section 214 authority, applications to land and
operate submarine cables, and applications for common ctlrrier licenses filed by carriers from World Trade
Organization ("\VTO") member countries would not pose competitive concerns that would justify denial of
an application. Rules and Policies Oil Foreigll Participatioll ill the U.s. Telecommunications Market,
Market EIII1Y and Regultltioll ofForejgn-Affiliated Entities, Report and Order and Order on
Reconsideration, 12 FCC Rcd 23891, 23913, ~50 (1997) ("Foreigll Participation Order").

2



JI. Background

A. The Parties

Verestar, Inc., a wholly owned subsidiary of American Tower Corp.• provides

domestic and international communications services by reselling transponder space

capacity and providing teleport (earth station uplink/downlink) services.' Verestar is based

in Fairfax, Virginia and operates four teleports in the United States, in Holmdel. New

Jersey; Alexandria, Virginia; Brewster, Washington; and Cedar Hill, Texas.
6

Verestar also

owns Verestar, A.G. a Swiss Corporation, which operates a teleport in Leuk, Switzerland,

and serves Europe. Africa and the Middle East.' Verestar provides international

telecommunications services to several U.S. Government agencies. news backhaul and

distribution for television networks and provides commercial service to various maritime

mobile, fixed broadband. international telecommunications and Internet service provider

• •companIes.

SES Arnericorn, Inc. is a Delaware corporation with offices in Princeton, New

Jersey." SES GLOBAL S.A., the parent ofSES Americom, has several subsidiaries that

have interests in satellite service providers in other parts of the world and that provide

satellite services in the Americas. Asia, Europe and Mrica. 'o SES Global is a foreign

,
,

American Tower Corporation, SEC form IO-K, Dec. 3t, 2003, at 4.

"

SES Amcricom Signs Deal to Acquire Verestar Assets Out of Bankruptcy, Verestar Press Release,
Apr. 2, 2004. http://www.vereslar.com..
,

ld.

• /d.
,

Application ofSES Americom. Inc. and Verestar,IDc. (010), File No. SES-ASG-2004050J-00672,
Exhibit A, fCC Form 3 t 2, at 2.
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owned and operated company. Non-U.S. citizens hold approximately 70% of the

economic interest and approximately 80% of the voting power in SES Global.
lI

The two

largest shareholders, which in combination hold 29.27% of the economic interest and 45%

oflhe voting power in SES Global, are:

• The State of Luxembourg, which directly and through two wholly govemment
owned institutions, the Banque et Caisse d'Epargne de l'Etat and the Societete
Nationale de Credit et d'lnvestissement, holds 16.67% of the economic interest
and 34.9% of the voting power in SES Global;12 and

• Deutsche Telekom, A.G. ("DT"), which indirectly holds 12.6% of the economic
interest and 10.1% of the voting power in SES Global.

'J
The Gennan

"government owns 42.77% ofDT.

SES Americom and its affiliates provide domestic and international satellite

services through geosynchronous satellites and supporting network facilities. Ii The

company's primary business is providing bulk transponder capacity. \6 SES Americom's

" Application ofSES Americom.lnc. and Verestar, Inc. (DID), File No. SES-ASG-20040503-00672,
Exhibit A, FCC Fonn 312, at 2. See also In the Malter ofSES Americom, Inc. Applications for
Modification of Fixed-Salellite Service Space Station Licenses and Columbia Communications Corporation,
Application for Modification of Fixed-Satellite Service Space Station Licenses, File os. SAT-MOD
20021108--00204, SAT-MOD-2oo2110S-00205, SAT-MOD-20021IOS-00206, SAT-MOD-20021IOS-00207,
SAT.MOD-2002110S..Q0208, SAT.MOD-2002110S-00209, SAT-MOD-2oo2110S-0021O, SAT·MOD
2002110S-00211, SAT-AMD-20021108-00215, SAT·STA-20011211-00127, SAT-MOD-20020628..()()()94,
SAT-STA-20030613-OO106, SAT-STA-2002112I-00223, SAT-STA-20030610-00101, SAT-STA·2oo21121
00224, SAT-STA-20030410-OO063, SAT-STA-20021002-00185, SAT-STA-2oo30506-00082, SAT-STA
20021025-00197, SAT-MOD-20021 108-00216, SAT-MOD-20021 t08-002 t 7, SAT·MOD-200211 08-00219,
SAT-AMD-20021IOS-00218, SAT-MOD-20020627-OOO95, SAT-STA-2oo1 121 1·00131 , DA 03-2683 18
FCC Red. 16589, 165S9 at n.4. (reI. Aug.15, 2003) ("SES Americom/Columbill Order").

Application ofGeneral Electric Capital Corporation and SES Global. S.A.for Consellt to Transfer
Colltrol ofLicenses and Awilorizarions Pursllallt to Secti01lS lU(a) and 310(d) ofthe CommunicatiollS Act
and Petition for Declaratory Ruling Pursuallt to Section 31O(b)(4) ofthe Communications Act, Order and
Authorizations, File Nos. SAT-T/C200t0402-00030, SAT-T/C-2oo 10402·00031, SAT-T/c.200 10402
00736, SAT-T/C200 10402-00740, SAT-T/C-200 I 0402-0074 I, SAT-T/C·20010402-(X}742, SAT-TIC
200 10402-00743, SAT-T/C-200 10402-00744, SAT-T/C-200 I 0402-00 17S, 0000413466, and ISP-PDR
20010402-00017 16 FCC Red 17575, at 13 (reI. Oct. 2, 2(01) ("GEISES Global Order").
u

ld.

"
"

Deutsche Telekom Annual Report, 2003, at 116.

First Public Notice al t·2.

Id.
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customers use this satellite capacity for video distribution (e.g., broadcast, direct-ta-home,

and cable), radio programming distribution, high speed Internet access, private network,

data and voice services.
lJ

SES Americom's customers include carriers, private industry,

18
video service providers, government agencies and reseUers.

GWTP Investments, L.P., ("GWTP") is a Texas limited partnership. The general

partner of GWTP Investments, L.P. is GWTP Holdings, L.L.C., a Texas limited liability

company. Mission Holdings, Inc., ("Mission"), a Texas corporation, is a member of

GWTP Holdings, L.L.c. Mission has assigned to GWTP all of its rights, duties, and

obligations arising under and related to its agreement for the purchase of certain Verestar

assets, as described below.

B. G\VTP Is a Partv in Interest.

A party in interest may file with the Commission a petition to deny any application

to which Section 309(b)19 of the Telecommunications Act of 1934, as amended ("the Act")

applies.
31

A petitioner may establish that it is a party in interest if it can show that it will be

adversely affected or aggrieved by the protested Commission action.!1

" /d.

" /d

See 47 U.S.c. § J09(d)(I).

" Section 309(b) requires that the Commission must find that granting the application for II license
will serve the public interest, convenience llnd necessity. See 47 U.S.C. § 309(b).,.

" See James Robert Meachem alld JUlie H. Meachem, t2 Rad. Reg. 1427, 1429 (1955). In other
words, the party must be "able to establish that a grant of I.he instant application would result in, or be
reasonably likely to result in, some injury ofa direct, tangible or substantial nature." See Time Wamer
£lI1ertainmem, 10 FCC Red 9300. 9302, 17 (1995) (qlloting Pine/allds. IIIC., 7 FCC Rcd 6058, 6063, 18
(1992».
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On June 24. 2004. GWTP filed in the U.S. District Court for the Northern District

of Texas, Dallas Division, (the "Court") a complaint averring that SES Americom has

breached its Agreement with GWTP pursuant to which GWTP was to acquire certain

Verestar assets.
22

The Applicants now seek the Commission's approval for the assignment

of the licenses associated with these assets to SES Americom.

If the Commission were to continue to review or authorize the assignment to SES

Americom of the licenses relevant to the proposed transaction during the pendency of

GWTP's legal action against SES Americom, it is likely that the Court would gain the

incorrect impression that the Commission has "signed off' on the proposed transaction.

This misperception by the Court could prejudice the resolution of GWTP's contract and

other claims against SES Americom.

Moreover, the Commission's continued review of the proposed transfer will cause

GWTP to incur additional and unnecessary legal costs. Specifically, GWTP must not only

bear the cost of enforcing its Agreement and corresponding legal rights against SES

Americom before the federal court in Texas, but it must also participate in the instant

proceeding. The burden on GWTP would be exacerbated by the fact that the outcome of

the instant proceeding may be rendered moot if the Court rules in favor ofGWTP's

contract claims against SES Americom. Should GWTP prevail in its suit in Texas, it will

file an application requesting the assignment oCthe affected licenses to GWTP. This

outcome would render useless the Commission's current review of the proposed

assignment orthe affected licenses to SES Americom.

See GWTP Investments, L.P v. SES Americom, Inc., Civil Action No. 3-04CV-1383L, D. Tex.,
N.D.Tx., Complaint, anached hereto ("GWTP Civil Complaint").

6



Clearly, GWTP is a party in interest, as it will suffer prejudice and adverse

economic effects as a direct result of the Commission's ongoing review of the pending

Applications.

C. The Transaction

On December 22, 2003, Verestar, Inc. and its subsidiaries, Verestar Networks and

Verestar International, Inc. filed a voluntary petition for reorganization in the United States

Bankruptcy Court for the Southern District of New York (the "Bankruptcy Court"),ll This

Chapter 11 filing caused the FCC licenses and authorizations held by Verestar, Inc. and

Verestar Networks to undergo involuntary, proforma assignments to Verestar,lnc.

(Debtor-in-Possession) and Verestar Networks, Inc. (Debtor-in-Possession), respectively.2~

Also in connection with that bankruptcy proceeding, substantially all of the assets

of Verestar were offered for sale at an auction scheduled to occur on March 3D. 2004. The

assets were divided into eight (8) "asset pools" on which bidders could submit bids.

Mission desired to acquire the asset pools denominated as Asset Pool 5, «Brewster

Teleport," and Asset Pool 6, "Cedar Hill Teleport" (hereinafter "Verestar Teleports'1.

With the encouragement of the auction company, Mission began to contact other bidders

about combining bid efforts. On March 29, 2004, Mission contacted SES Americom. SES

Americom thereafter infonned Mission that it was interested in acquiring all of the

Verestar assets other thall the Brewster and Cedar Hill teleports. In light orthat, Mission

and SES Americom agreed that forming a strategic relationship for the purpose of

acquiring Verestar's assets would be beneficial to both parties, and entered into a

1/1 re Veres tar. II/C. et al., Case No. 03-18077 (Bankr. S.D.N.Y.).

First Public Notice at 2.
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"

Memorandum of Understanding ("MOU"). In the MOU, the parties agreed to "work

cooperatively" to purchase "the Verestar assets," The parties further expressed their

collective goal, specifically, that "Mission Holdings would offer to purchase Asset Pool 5,

Brewster, and Asset Pool 6, Cedar Hill (including the Texas Video Network). SES

Amcricom would offer to purchase the remaining Asset Pools,"

During the auction, on March 30, 2004, Mission and SES Americom entered into

an agreement wherein Mission would purchase the Verestar Teleports for a fixed sum not

to exceed $1.5 million, which could include up to $200,000.00 of "cure costs," (the

"Agreement"). Later that day, SES Americom made an ofTer of$25 million for all of the

Verestar assets on the condition that such bid would conclude the auction.

On April 2, 2004, the Bankruptcy Court accepted SES Americom's bid, contingent

upon the Commission's consent to the assignment of Verestar's licenses.
n

On April 23,

2004, the Bankruptcy Court issued an Order approving the proposed transaction between

Verestar and SES Americom.

On May 13,2004, SES Americom notified Mission that it would not honor the

Agreement, allegedly because it had no "legal obligation" to sell the Verestar Teleports to

Mission. Since that date, Mission has attempted to reach an accord with SES Americom,

but Mission's efforts have not been successful.

Mission thereafter assigned to GWTP, a newly-created entity in which Mission is a

member of the general partner, all of its rights, duties and obligations arising under and

related to the Agreement. On June 24, 2004, GWfP filed a complaint against SES

SES Americom Signs Dealto Acquire Verestar Assets QUI of Bankruptcy, Vercstar Press Release,
Apr. 2, 2004. hupJ/www.vercstar.com.

8



Americom in the United States District Court for the Northern District of Texas, Dallas

Division seeking relief for the damages it has suffered as a result of SES Americom's

26
breach of the Agreement.

III. The Commission Should Not Approve the Assignment of Licenses to a
Party that Does Not Have A Clear Right to Own the Corresponding
Communications Assets.

SES Americom has reported to the Commission that it intends to purchase

substantially aU of Verestar's assets, including Verestar's interests in the subject FCC

licenses at issue in this proceeding,V and filed a request for the Commission's approval to

assign the following licenses to SES Americom:

Earth Stations:

File No.

SES-ASG-20040503-00672
SES-ASG-20040503-00673

Other Wireless Licenses:

"File umber
0001685559

Licensee

Verestar, Inc. (DIP)
Verestar, Inc. (DlP)

Licensee
Verestar, Inc. (DlP)

Lead Call Sign

E030294
E020093

Lead Call Sign
WAH564

As noted above, GWTP has an agreement with SES Americom pursuant to whjch

GWTP will acquire the Cedar Hill and Brewster teleports and the associated licenses.

However. the Applicants have included these licenses with their request to assign

Verestar's wireless licenses in File No. 0001685559. Because the Applicants include these

"
"

See GWTP Civil Comp/aill!, attached hereto.

Firsl Public Notice at I.

See Wireless Telecommunications Bureau Assignment of Liccnse Authorization Applications,
Transfer of Control of Licensee Applications, and De Facto Transfer Lease Applications Accepted for
Filing, Public Notice, Report No. 1827 (WTB rei. May 12,2004).

9



licenses among those for which they request consent to assign, the Application is incorrect

and should be dismissed or denied.

Continued Commission review or approval of the Applications will substantially

prejudice GWTP's legal suit against SES Americom.
19

Fundamentally, continuing this

proceeding even though SES Americom does not have the clear right to acquire the Cedar

Hill and Brewster teleports and associated FCC licenses would send to the Court the

message that the Commission has "signed off' on the proposed transaction and that

GWTP's case lacks substance and merit. This impression would cast a dark shadow on the

merits ofGWTP's claims against SES Americom and could unfairly affect the outcome of

the adjudication in Texas. Therefore, the Commission should at least dismiss the

Applications in their present fonn.

Even if the Commission's approval of the Applications was not likely to prejudice

the outcome ofGWTP's suit against SES Americom, it would remain contrary to the

public interest for the Commission to continue to entertain the Applications in their present

fonn. Clearly, if the Court were to find in favor ofGWTP. the Commission's review of

the Applicant's proposed transaction would be rendered pointless, any corresponding

Commission decisions rendered moot. and the executed assignments reversed. Expending

precious and scarce Commission resources in an unnecessary, or at least untimely, review

of the proposed transaction would not benefit the public interest generally. More

specifically. however. continuing the Commission's review of the proposed transaction

before the matters between GWTP and SES Americom are resolved would not benefit the

" See Section H.B, supra.

10



"

parties, as the litigation pending in Texas would continue to interfere with the ability of

Verestar and SES Americom to complete the proposed transaction. Finally, if the Court

ultimately decides in favor of GWTP's claims, the Commission will have to review again

the assignment of the licenses associated with the Brewster and Cedar Hill teleports, and

the Commission's current review of the assignment of those licenses will have been for

naught.

IV. The Commission May Not Short-Circuit its Review of the Proposed
Transaction Merely Because it has Previously Approved Another
Acquisition by SES Global.

The Applicants claim that, although SES Americom is a wholly-owned subsidiary

of a foreign company, a declaratory ruling approving foreign ownership exceeding the

statutory foreign ownership benchmark
JO

is not required because (1) the Commission has

previously approved the indirect foreign ownership of SES Americom in excess of 25

percent,)1 (2) the foreign ownership of SES Americom has not materially changed since the

Commission's rulings, and (3) the Commission has previously determined that SES

Americom is qualified to hold common carrier licenses.)!

It would be inappropriate for the Commission to accept at face value this bold and

unjustified assertion. Giving the Applicants a "pass" on the foreign ownership review

required for the approval of the proposed transaction would be contrary to the

TIle slatUIOry benchmark for foreign ownership set forth in SCClion 3 to(b)(4) of the Act is 25%. 47
U.S.C. § 310(bX4).

See Applicatioll ofGe1leral Electric Capital Corporatio1l. Transferors. ami SES Global. S.A.
Transferee. Order and Authorization, 16 FCC Red 17575 (IB/WTB 2001); Application ofGel/eraI Electric
CapiUtI Corporatioll. Transferors. ami SES Global. SA. Tra1lsferee. Supplemental Order, 16 FCC Red
18878 (lBfWTB 2(01).

First Notice at 2.
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Commission's statutory obligations. Moreover, rubber stamping the proposed acquisitions

by SES Global or its subsidiaries, including SES Americom, without proper review of the

foreign ownership implications has no basis in Commission precedent, is contrary to the

Commission's own statements regarding the SES Americom in prior transactions,33 and

would create a dangerous precedent that could cloud future transactions involving foreign

ownership,

A. The Commission Must Adhere to the Statutory Standard of Review.

Section 31 O(a) of the Act prohibits "any foreign government or the representative

thereof' from holding Title Illlicenses.
34

The Commission has held that "[i]fa forcign

government or the representative thereof has either de facto or de jure control of the

liccnse, it would be deemed to hold the license" in violation of Section 31O(a) ofthc Act.
3S

The Commission has consistently adhered to this straightforward interpretation of Section

~

310(.).

Section 31 O(b)(4) prohibits the Commission from authorizing the transfer of

common carrier and certain other licenses to "any corporation directly or indirectly

controlled by any oLher corporation of which more than one-fourth of the capital stock is

SES AmericomlColumbia Order, 18 FCC Red. at 16595, 10.

47 U.S.c. § 310(,).

Orio1l Satellite Corp., Order, 5 FCC Red 4937, 4939 0.26 (1990).

See In the Matter ofApplicatio1ls ofINTELSAT LiC, 15 FCC Red 15460 (2000) C"INTELSAT
Order"). For example, in the INTELSAT Order, the Commission clearly stated its standard for reviewing
applications that implicate Section 31 O(a): "the Commission applies a 'control' test that considers whether
a foreign government or representative thereof exercises either direct de jure or de facto control over a
licensee. Neither form of foreign government control is pcnnissible under Section 31 O(a)." INTELSAT
Order at 48. See also Stars)>s Global Positioni1lg, II/C., Order, 10 FCC Red 9392, 9393 (Inri. Bureau
1995); Alpha Lyracom d/b/a Pan Americall Satellite, el 01., Order, 8 FCC Red 376, 378 n.21 (Com. Car.
Bur. 1992).

12



owned of record or voted by aliens. their representatives. or by a foreign government or

representative thereof, or by any corporation organized under the laws of a foreign country,

if the Commission finds that the public interest will be selVed by the refusal or revocation

of such license...
37

Historically. the Commission has applied Section 31O(b)(4) to

circumstances in which a foreign citizen, corporation or government sought, through a

holding company, to obtain ownership interests in a licensee in excess of the 25%

"benchmark.

Although entities from WTO member countries are entitled to a rebuttable

presumption that no competitive concerns are raised by indirect foreign ownership of a

company acquiring control of a U.S. communications company or its licenses, the

Commission must carefully consider "any relevant factors and evidence that might tend to

rebut this presumption."J9

B. The Commission's Prior Decisions Permitting SES Global to Exceed
Foreign Ownership Limitations in Specific Circumstances Do at Constitute
NIlIlC Pro Tillie Approval to Exceed Foreign Ownership Constraints in All
Future Acquisitions of U.S. Communications Assets.

The Applicants argue that, although the indirect foreign ownership interests in SES

Americom exceed the 25% benchmark set forth under Section 31 O(b)(4) of the Act,40 they

need not submit a petition for declaratory ruling in connection with this transaction

because the Commission has previously pemIiUed the indirect foreign ownership of SES

"
"

47 U.S.C. § 310(bX4).

See, e.g., Fox Tele"isioll Stations, Inc., 10 FCC Red 8452 (1995), at 44-56.

GElS£S Global Order, 16 FCC Red. 17589, at 30.

47 U.S.c. § 310(b).

13



Americom to exceed 25%.~' However, the Applicants fail to recognize that the

Commission limited the application of its prior approvals.

For instance, in the GEiSES Global Order, the Commission stated that the United

States' market-opening commitments in the WTO Basic Telecom Agreement do not cover

Direct-to-Home ("DTH"), Direct Broadcast Satellite ("D8S") and Digital Audio Radio

Service ("OARS''), and that the rebunable presumption in favor of foreign entry does not

apply to these services.
42

As a result, the Commission's review of (he GE Americom/SES

Global transaction did not encompass these services and SES Global had to obtain the

Commission's authorization to provide them separately.

In 2003, SES Global's subsidiary, SES Americom and its subsidiary, Columbia

Communications Corporation, petitioned the Commission for additional authority to

provide DTH service in the United States.
n

In its corresponding Order, the Commission

explained that "[t]o ensure .. .that the public interest is served, we will examine, pursuant

to our review under Section 309, whether the foreign ownership of the Applicants by SES

Global is likely to distort competition in any relevant U.S. market.".t.l The Commission

also emphasized that it may "take foreign ownership into account to detennine whether

there are public interest harms resulting from foreign investment in non-common carrier

wireless licensees pursuant to our public interest detennination under Section 31 Oed) of the

See G£JS£S Global Order, 16 FCC Red 17598,31 58. First No/ice at 2-3.

G£/SES Global Order at n. 110.

See SES AmericQmlColumbia Order, 18 FCC Red 16589.

SES AmericomlColrlmbill Order. 18 FCC Red 16595,31 10.

14



ACt.,,4~ The Commission further clarified that under both Section 309 and Section 31 O(d),

the standard for review is "whether grant of the application would serve the public interest,

convenience and necessity.46 To that end, the Commission considered, with respect to the

request by SES Global to provide DTH service in the United Slales, (I) the likely

competitive effect's and the possibility of significant anti-competitive issues, and (2) any

considerations raised by the Executive Branch regarding issues of national security, law

enforcement, foreign policy or trade policy_U

Nowhere in either the of these Orders did the Commission pre-approve, or even

consider, the extension of the foreign ownership exceptions granted to SES Global to apply

prospectively to the company's future acquisitions. Even if the Commission had desired to

do so, it could not have achieved that result within the constraints imposed by Sections 309

and 310 of the Act.-l3 Clearly, the Applicants have no basis for their request that the

Commission ignore its obligation to conduct a proper foreign ownership analysis and,

instead, simply presume that the proposed assignment of licenses from Verestar to SES

Arnericom will serve the public interest.

The Commission has already placed SES Americom on notice that its pemlission to

exceed statutory foreign ownership limits is narrow and inflexible. Specifically, the

Commission declared in the GEISES Global Order that no single non-U.S. investor or

entity, including any of the entities that currently control SES Global, may acquire

" It/.

/d.

Id.

47 U.S.c. §§ 309. 310.
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additional indirect ownership or voting interest in SES Global without further Commission

approval under Section 3 JO(b)(4).49 It would directly contradict that statement for the

Commission to pennit SES Global to acquire - and place under foreign contTOI-

additional U.S. communications assets without first subjecting the proposed transaction to

the same degree of scrutiny that the Commission applied to SES Americom's previous

transactions. To do so would mean that an existing foreign owner could not increase its

investment in SES Americom without the Commission first reviewing the potential impact

of that investment on the company's licenses and authorizations, but SES Americom, a

foreign-owned company, would be free to acquire any number of U.S. communications

assets, licenses and authorizations without substantial Commission review.

V. The Record Does Not Show that the Public Interest Would Be Served by
Assigning tbe Verestar Licenses to SES Americom, a Foreign Entity.

The Commission clearly stated in the Foreign Participation Order that a foreign

entity's "acquisition ofa controlling interest [in a domestic communications company]

would be reviewed under our merger analysis that examines in detail the competitive

impact of the proposed merger.")O To conduct its merger analysis, the Commission must

consider the likely competitive and anticompetitive effects of the proposed transfers of

control, any other public interest benefits and the prospect of national security. law

enforcement, foreign policy or trade policy concerns.)l Through this analysis, the

Commission balances the potential public interest hanns and benefits that may result from

GEISES Global Order 16 FCC Red. 17593, at 42.

Id. at n.85 (emphasis added)."
Vodafone Americas Asia II/C. alld Globalstar Corporatioll, 17 FCC Red 12849, 12854 at 15.

(2002) ("VodapIIOIleJGlobalstar Order").
"

..
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the proposed transfer.
S2

Because this proposed transaction involves the acquisition ofa

domestic carrier by a foreign entity, the inquiry also must consider how the transaction will

affect competitive conditions in the United States.
S
]

The Commission's merger analysis considers market power as well as antitrust

laws. s.c Here, the Applicants must demonstrate to the Commission, not merely that the

transaction will not «substantially ... lessen competition ... [or] ... tend to create a

monopoly"SS but that the transaction in fact "will enhance competition:..<6 In addition, the

Commission must consider whether any efficiencies or other public interest benefits are

likely to result from the proposed assignments.S? Therefore, the Applicants bear the burden

of affinnatively proving that the transaction will benefit, and not merely fail to hann, the

public interest.

The Applicants claim that the assignment of Verestar's licenses to SES Americom

will serve the public interest because, in the absence of the proposed transaction, Verestar

" AT&T Corp., British Telecommunications, pIc. VTC Co. L.L. C, Violet License Co. LLe. and TNI'
[Bahamas) Limited Applications: For Grant o/Seclion 214 AI/thori/)!, Modifications 0/Authorizations and
Assignme",s a/Licenses in COllnection With the Proposed Joim VenlUre Between AT&T Corp. amI British
Telecommunications. pIc, MemorandulII Opinion alld Order, 14 FCC Red. 19140, 19147, ~t5 (1999)
("AT&TIBT Order").

See SES Americom/Columbia Order, 18 FCC Red 16595, at 10.

MCIIST Order al

AT&T/BT Order at 16. In p;u1icular, the Commission must consider in its antitrust analysis the
horizontal effect of the transaction and the opportunity for the proposed assignee to exercise market power
by raising prices above competitive levels. See Merger 0/MCI COm11l1lllicatiolls Corporation ant! British
Telecommunicatiolls pIc. Memormulum Opinioll ami Order, 12 FCC Rcd. 15351, 15369, '137 (1997)
("MeIIBT Order"). See also United States Dept. of Justice Antitrust Division, and Federal Trade
Commission, 1992 Horizotllal Merger Guidelil/es, 57 Fed. Reg. 41552 (1992); United States Dept of
Justice and the Federal Trade Commission, Revision to HorizOl/tal Merger Gllidelines (1997) ("Horizomal
Merger Guidelilles").

" 15 U.S.c. § 18; See Merger ofMCI C011l11l1lllicl,tions Corporatiol/ alld British Teleconl1tlll"iclltiolts
pic, MemOl'lIndum OJ)illio" and Order, 12 FCC Red. 15351, at ~ 3, 28 (1997) ("Mel/ST Order").

"
See, e.g., VoiceStream/DTOrderal 17.
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might have to discontinue service.
58

The Applicants also maintain that the assignment of

Verestar's licenses will not adversely affect competition in the U.S. satellite service and

transponder leasing markets.5') The record in this proceeding, however, does not provide

sufficient information to show that the proposed transaction will "enhance competition."

Because the Applicants have not yet met this burden, it would be inappropriate for the

Commission to consent to the assignment of licenses to an entity that already exceeds

statutory foreign ownership limitations.

In its review of the GEJSES Global transaction, the Commission evaluated, on a

country-by-country and market-specific basis, the potential competitive effects of the

acquisition on international communications traffic from and to the United States.
60

Through that analysis, the Commission detennined that the proposed GE/SES Global

transaction would not produce a significant overlap in the provision of services in the same

product and geographic markets in, to or from the United States.
61

The basis for that

finding was that, because prior to the transaction SES Global did not provide services "in,

to or from the United States," the GFJSES Global transaction would not reduce

competition or result in the consolidation of assets used to provide U.S. services under a

foreign owner."l In this sense, the proposed Verestar/SES Americom transaction is

markedly different. As opposed to GE Americom and SES Global, which provided service

"
"

"

First Pllblic Notice at 1.

/d.

GEISES Global Order, 16 FCC Red al 17594, 45.

Id. at t 7594, 46.

/d. al 17593-594, 43.
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to non-overlapping areas of the globe, SES Americom and Verestar both provide the same

categories of services to the United States market. Therefore, the Commission must

examine closely the possibility that the proposed transaction will reduce competition in an

identifiable market.

VI. The Commission Must "Veigh Carefully National Security Concerns.

Finally, the Commission must consider whether the transaction will present any

national security, law enforcement, foreign policy or trade policy concems.
6J

A. The Transaction Could Result in Foreign Government Control of
Communications Facilities that Are Critical to U.S. Government
Communications.

In 1996, the President identified eight critical infrastructures, the loss of any of

which would have a debilitating impact on the defense or economy oCthe United States.~

One of tile eight critical infrastructures is telecommunications.
65

Similarly, Congress, in

the USA Patriot Act of2001 defined "critical infrastructure" as "systems and assets,

whether physical or virtual, so vital to the United States that the incapacity or destruction

of such systems and assets would have a debilitating impact on security, national economic

security, national public health or safety, or any combination of those matters."t16

Verestar's special government services unit carries communications for, ;lIler alia,

the Department of State, the Federal Aviation Administration, the National Oceanic and

Atmospheric Administration, the U.S. Drug Enforcement Administration and the U.S.

See Foreign Participatioll Order al . 61-66.

Execulivc Order 13010, Critical Infrastructure Prolection, July IS, 1996
http://www.fas.orglirpioffdocsleoI30IO.hlm.

" Id.

USA Patriol Act of200 1, 115 Stat. 272, § IOt 6(e).
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Navy.t>7 Verestar provides commercial satellite gateway service for government-leased C-

band transponders woridwide.
6B

In addition, Verestar has a contract with the Space and

aval Warfare Systems Command ("SPAWAR") to support the Navy Commercial

Wideband Satellite Program, Challenge Athena, a command and controUcommunications

~

system.

In addition, the supporting materials provided to the Commission in the

Applications indicates that the communications capability provided by the company to the

U.S. Government serves the Persian Gulfarea, Central Asia and western and southern

Africa. In fact, 80% of the satellite communications used during Operation Iraqi Freedom

were provided by commercial satellite providers, including Verestar.
70

Clearly, Verestar is

a provider of critical communications links that are very important to national security and

the war against terrorism. Therefore, the proposed transfer of Verestar's FCC licenses and

authorizations to a foreign-controlled entity warrants a thorough analysis.

VcrestarlSES Americom Applications, Supplement filed May 19,2004, at 4-5.

The Defcnse Information Technology Contracting Organization has established Contract No.
DCA200-98-C-0035, a finn fixed price contract, ...vith Maritime Telecommunications Network,
Inc.fVerestar, on a sole source basis. The contract expired on November 30, 2003, and has been cxtended
for onc year with two addition one year options to extend through November 30, 2006. FBO Daily Issue of
July 16, 2003, FBO #0594 Solicitation Nolice, http://www.fbodaily.com.

SPAWAR Business Opponunity, Solicitation NOOO39-02-R-2300 - C-Band Satellite Space
Segment and Gateway Services for U.S. avy Ships. https:llc--commerce.spawar.navy.mil. The Contract
extends from October IS, 200llhrough October 15, 2006. The nominal dollar amount of the contract is
536,577,440.

Satellite Industry Association, Government Use of Commercial Satellite Capacity, Presentation,
hnp:/Iwww.sia.org.
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B. The Commission Cannot Adequatelv Perform its Analysis Before the
Executive Agencies Review the National Security Implications of the Proposed
Transaction and the Comments oflnterested Parties on These Matters Are
Solicited.

Because the proposed transaction raises national security concerns, it is subject to

the provisions of Section 271 of the Defense Production Act.
l

• Consequently, the proposed

transfer should be reviewed by the Defense Infonnation Systems Agency ("DISA"), the

Defense Department's combat support agency responsible for planning. operating and

support of the U.S. government's command, control, communications and infonnation

systems. Ordinarily, a DISA review provides the Department of Defense with an

opportunity to infonn the Commission of any national security concerns that it may have.

In addition, the Department of State and the DEA, as well as the Department of Justice and

the Federal Bureau of Investigation should be given an opportunity to conduct an

independent review or the proposed transaction.

The Commission's responsibility would not be fulfilled ifit were to conduct its

public interest analysis without undertaking a thorough and independent analysis of the

national security, law enforcement, foreign policy and trade policy concerns raised by the

transaction.n At the very least, the Commission should not approve the Applications

without first establishing that the Executive Branch has satisfied its national security and

law enforcement concerns relating to the proposed transaction. The Commission should

obtain approval from the State Department and to seek advice from other Executive

" 50 U.S.C. App. § 2170.

In the Foreign Ptlrliciparion Order, the Commission noted the DOD and FBI's commenlS lhat "no
presumption should be applied to national security issues .... [E]very application should be reviewed on its
own facts, issues should be allirmatively resolved, and lhe FCC should defer to the Executive Brancb's
findings on national security issues." Foreign Participation Order at . 60-61.
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Branch agencies before approving the assignment of licenses that are currently used to

provide State Department, law enforcement and military communications. The

Commission should not undertake its public interest analysis of the proposed transaction

until it receives from the Executive Branch a clear. written communication regarding the

pertinent national security, law enforcement and military implications and obtaining public

comment on the Executive Branch's findings.

VU. Conclusion

WHEREFORE, in light of the foregoing, GWTP requests that the Commission

dismiss or deny the Applications.

Respectfully submitted,

G\VTP I"n~v:OSl"Pents,L.P.

PIPER RUDNICK LLP
1200 ineteenth Street, N.W.
Washington, D.C. 20036
Tel: (202) 861-3445
Fax: (202) 689-7525

Its Attorneys
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Berore the
Federal Communications Commission

Washington, DC 20554

In the Matter of

Applicatiolll ofVeraw, Inc. (Debtor·ln-
POllSCSlIion) and V Networks, Inc.
(Debtor-ID-P ioo) for Coment to
A5&ignmenl o£Licenses and AuthorizotiolU
To SES AMERlCOM, IDe.

)
)
)
) ill Docket No. 04-174
)
)
)

AFFIDAVIT

I, JluJj II X Wjq. do bereby attest as fo\lows:

(I) I am over 18 ran ofoge and am competent to provide this Affidavit. The s..temenls

contoiDed iD thia Affidavit arc bas«! OD my personaI knowledge.

(2) I am, and bave been siDee 1kt...lmonth). 200Q [yeor), :f!u,idurt[office) of

Mi...oo Holdings, Inc., • member ofOWTP Holdingl, L,L.C, the gmcnl portner ofOWTP

Inveatments, L.P.;

(3) [ bave ROd the ratt80ing Petition to Dismi.. or Deny. [declare under penalty of peljury

lba~ to the best ofmy Imowtcdge and belief, the faels set fortll therein are correct and true.

Executed this2t~ day of June, 2004.

Swom to, subscribed and aclmowledgcd iD my pno&eD<O t!ili'1!lr

_.
~~,....

~12.2a
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HUGHES I LUCE LLP
AllORHEYS AND CCJ4JNSEl.ORS

June 24, 2004

Via Courier

Ms. Karen Mitchell, Clerk
United States District Court
1100 Conunerce Street, Room 14A20
DaUas, Texas 75242

Re: GWTP lnvesbnents, L.P. v. SES Americom, Inc.
in the United States District Court for the
Northern District of Texas, Dallas County

Dear Ms. Mitchell:

1717 Main SIreeI. Sui' 18110
Da~as. T"" 75101

114.939.5500
114.939.6100 lu

Matthew G. Nielsen
214-939-5792 (Direct)

214-939-5849 (FAX)
matltlew.nielsen@hughesloce.com

Enclosed for filing of the initial lawsuit in the referenced matter are the original
and three copies each of the following:

1. Civil Cover Sheet,

2. Original Complaint,

3. Summons in a Civil Action, and

4. Plaintiff's Certificate of Interested Parties.

Also enclosed is our firm check in the amount of $150.00 for the filing fee. Please
return the file-stamped copies to the undersigned via the courier. Please call me if you
have any questions.

Thank you for your assistance.

Very truly yours,

~M-dfL-
Matthew G. Nielsen

013664.00011 :.850213.01
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SES AMERlCOM, INC.

Plaintiff,

Defendant.

.----:- -:- l'I'IC"[ C'"; '. r
, ........1. " v ..... ,

: . ,. ,,;':/1:'0 DiSTRICT Of ·1'::.'\A.~

IN THE UNITED STATES DISTRlCT!COURT FILED
FOR THE NORTHERN DISTRlCT O~ TEXA1 \

DALLAS DIVISION 1 JUN 2 4 2004 '
I

GWTP INVESTMENTS, L.P., ~ I Cl E,,~. U.S. "(STltleT U,co<"

§ CIVIL AqnO~' ,,,,.,, j
§ NO. __- _

§
§
§
§

v.

ORIGINAL COMPLAINT

Plaintiff GWTP Investments, L.P. files this Original Complaint and in support

thereof shows the following:

PARTIES

I. Plaintiff GWTP Investments, L.P. is a limited partnership formed under the

laws of the State of Texas with its principal offices located at 1950 Stemmons Freeway,

Suite 7014, Dallas, Texas 75207.

2. Defendant SES Americom, Inc. is a corporation formed under the laws of

the State of Delaware with its principal place of business located at 4 Research Way,

Princeton, New Jersey 08540·6618 and may be served with citation by serving its

registered agent for service of process in Texas, CT Corporation System, 1021 Main

Street, Suite 1150, Houston, Texas 77002.

ORIGINAL COMPLAINT - Page t
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JURISDICTION AND VENUE

3. This Court has subjcct matter jurisdiction ovcr this case pursuant to 28

U.S.C. § 1332(a)(I) becausc thc matter in controversy exceeds the sum or value of

$75,000.00, exclusive of interest and costs, and is between citizens of different States.

3. Plaintiff GWTP Investments, L.P. is a citizen of the States of Texas

and Pennsylvania. Mission Holdings, Inc., a corporation formed under the laws of the

State of Texas and who maintains its principal place of business in the State of Texas,

and Floyd Ganassi, who is presently domiciled in the State of Pennsylvania, are both (1)

the snle members of GWTP Holdings, L.L.C., the general partner of GWTP Investments,

L.P. and (2) the limited partners ofGWTP Investments, L.P.

b. Defendant SES Americom, Inc. is a citizen of the States of Delaware

and New Jersey.

4. Pursuant to 28 U.S.C. § 139 I(c), Defendant is subject to personal

jurisdiction in this judicial district at the time this action is commenced, and therefore.

venue is proper in this district pursuant to 28 U.S.C. § 1391(a) because Defendant

"resides" in this judicial district.

STANDING

5. On or about June 21, 2004, Mission Holdings, Inc. assigned to GWTP

Investments, L.P. all of its rights, duties, and obligations arising under and related to its

contract for the purchase of certain assets from Defendant. The term "Plaintiff' as used

herein refers to GWfP Investments, L.P. in its position as the assignee of the rights,

ORIGINAL COMPLAINT - rage 2
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duties, and obligations arising from the contract at issue in this case formed between

Mission Holdings. Inc. and Defendant.

FACfS

6. In connection with a bankruptcy proceeding in the Southern District of

New York, substantially all of the assets of Verestar, Inc., the bankruptcy debtor, were

offered for sale at an auction scheduled to occur on or about March 3D, 2004.

7. The assets were divided into eight (8) "asset pools" on which bidders could

submit bids. The asset pools are described in the document attached hereto as Exhibit

"A," which is incorporated herein by reference as though fully set forth.

8. Plaintiff desired to acquire the assets consisting of the asset pools

denominated as Asset Pool Five, "Brewster Teleport," and Asset Pool Six, "Cedar Hill

Teleport," which included the Texas Video Network (hereinafter "Brewster/Cedar Hill

Teleports''). Generally, teleports are the ground-based side of satellite networks that

receive signals from orbiting satellites and then transmit those signals to locations

throughout the world. Plaintiff wanted to purchase the Brewster/Cedar Hill Teleports

primarily to acquire the established business operations of those teleports that included,

iner alia: (a) the established relationships that both of the operations making up those

asset pools had with customers of teleport services; and (b) the talent and experience of

the management and employees of both operations.

9. With the encouragement of the auction company, Plaintiff began to contact

other bidders about combining bid efforts.

ORIGINAL COMPLAINT - Page 3
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10. On March 29, 2004, Plaintiff contacted Defendant through its

representative Brent Brun, who is the Vice President of Product Management and Lead

Generation for Defendant. Brun confirmed Defendant's earlier letter delivered to the

other auction bidders that it was interested in acquiring all of the Verestar assets other

than the Brewster/Cedar Hill Teleports that Plaintiff wished to acquire, thereby making a

strategic relationship between Plaintiff and Defendant beneficial to both parties.

II. Accordingly, the parties entered into a Memorandum of Understanding, a

true and correct copy of which is attached hereto as Exhibit "B" and incorporated herein

by reference as though fully set forth (hereinafter the "MOU''). In the MOU, the parties

agreed to "work cooperatively" to purchase ''the Verestar assets." The parties further

expressed their collective goal, specifically, that "Mission Holdings will offer to purchase

Asset Pool 5, Brewster, and Asset Pool 6, Ceder Hill (including the Texas Video

Network). SES Americom will offer to purchase the remaining Asset Pools."

12. During the course of the auction on March 30, 2004, Plaitniff and

Defendant initially bid jointly per the parties intent as expressed by the MOV. However,

in a stated move to successfully conclude the auction, Defendant's representatives stated

to Plaintiff that Defendant was going to begin to bid on all of the Verestar assets at

substantial increments. At that point, Plaintiff and Defendant entered into a contract

wherein Plaintiff agreed to purchase the Brewster/Cedar Hill Teleports for a fixed sum of

$1.5 million, which included up to $200,000.00 of "cure costs" (hereinafter the

"Agreement"). Later that day, Defendant made an offer of $25 million for all of the

ORIGINAL COMPLAINT - Page 4
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Verestar assets on the condition that such bid would conclude the auction. The

Defendant's bid was accepted.

13. During the hours while Defendant's ultimate wlIUling bid was pending

approval by the Board of Directors of Defendant, Brun again cantinned the Agreement

that Defendant would sell the Brewster/Cedar Hill Teleports to Plaintiff for a fixed sum

of $1.5 million. Later that same evening, after securing approval of the Defendant's

Board of Directors, Brun again confIrmed the Agreement and instructed Plaintifrs

representatives at the auction to call Brun the next day so that the parties could begin to

document the Agreement.

14. In the following days, Defendant, through Brun and Pete Gutsafson, an

employee of Defendant, consistently reaffirmed the Agreement to sell the

Brewster/Cedar Hill Teleports to Plaintiff. In fac~ Defendant provided wiring

instructions to Plaintiff, through which Plaintiff wired its $100,000 escrow deposit to

Defendant that had been earlier agreed upon on or abour March 31, 2004.

15. Despite repeated assurances by Defendant that it would honor its

Agreement, on May 13,2004, Dean Olmstead, the Chief Executive Officer and President

of Defendant, stated in a telephone conference with Plaintiff's representatives, (a) that

Defendant was "taking the position" that it had no legal obligation to sell Plaintiff the

Brewster/Cedar Hill Teteports, but (b) that Defendant would sell the Cedar Hill Teleport

to Plaintiff.

16. Olmstead's "position" that the Agreement did not exist was consistent with

a conversation between Plaintiffs representatives and Brun, Gustafson, and another

ORIGINAL COl'vIPLAINT - Page 5
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Defendant employee. Steve Mesarick. on April 30. 2004. In that conversation. Plaintiff

was infonned that Defendant was going to "take the position" that no "defmitive"

agreement existed between Plaintiff and Defendant for the sale of the Brewster/Cedar

Hill Teleports so that Defendant could obtain necessary governmental approvals on the

purchase of those teleports. In fact. by check dated May 3. 2004. Defendant returned

Plaintiffs $100.000.00 deposit paid on March 31. 2004. Plaintiffs representatives were

also informed in the April 30, 2004 telephone call that, while Defendant intended to sell

the Cedar Hill Teleport to Plaintiff after the governmental approvals were obtained,

Defendant no longer intended to sell the Brewster Teleport to Plaintiff.

17. Defendant's repudiation of its obligation to sell the Brewster Teleport on

April 3D, 2004 had evolved from earlier discussions between representatives of Plaintiff

and Defendant in which Defendant expressed hesitation about honoring the Agreement (0

sell Plaintiff the Brewster Teleport.

18. Initially. on or about April 19. 2004, GustafSon informed Plaintiff that

Defendant had changed its "thinking" on selling the two teleports and that Defendant was

"backtracking" on the sale of the Brewster/Cedar Hill Teleports. Then. on April 23,

2004, Brno clarified that the manner in which the Verestar assets had been divided

created logistical issues that Bruo was confident would be resolved. Brun once again

reaffirmed the Agreement for the sale of the Brewster/Cedar Hill Teleports. Defendant's

position again changed on April 27. 2004, when Defendant inquired whether Plaintiff

would accept certain "concessions" in tum for Defendant retaining the Brewster Teleport.

ORIGINAL COMPLAINT - Page 6
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As discussed above, Defendant finally began to claim it had no obligation to sell the

Brewster Teleport.

19. Since May 13, 2004, Defendant has continued to disclaim the Agreement

between Defendanr and Plaintiff for the purchase of the Brewster/Cedar Hill Teleports,

most recently on June 14, 2004 through Defendant's counsel.

20. Plaintiff has repeatedly reaffirmed its desire to complete the purchase of the

Brewster/Cedar Hill Teleports and has repeatedly requested that Defendant honor its

contract with Plaintiff. To date. Defendant has rejected Plaintitrs request.

FIRST CAUSE OF ACTION:
Breach of Contract

21. Plaintiff re-alleges and incorporates by reference the allegations contained

in all of the preceding paragraphs.

22. At all relevant times, Plaintiff and Defendant had a valid, binding contract,

the Agreement.

23. As detailed above, Defendant breached its obligations under the

Agreement.

24. All conditions precedent to Defendant's obligations under the Agreement

have occurred. Plaintiff has at all times been ready, willing, and has perfonned its

obligations under the Agreement.

25. The Brewster/Cedar Hill Teleports are have special and unique value and

character and, therefore, Plaintiff has no adequate remedy at law for Defendant's breach

of the Agreement. Specifically. the Brewster/Cedar Hill Teleports are unique business

ORIGINAL COMPLAINT - Page 7
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operations that include, among other things, uDlque well-established customer

relationships and management and employee talent and experience, the loss of which

cannot be adequately addressed by damages. Accordingly, Plaintiff seeks specific

performance of its Agreement with Defendant.

26. In the alternative, as a direct result of Defendant's breach of the Agreement,

Plaintiff has suffered actual damages for which it now seeks recovery, but which are not

an adequate remedy.

SECOND CAUSE OF ACTION:
PromissorY Estoppel

27_ Plaintiff re-alleges and incorporates by reference the allegations contained

in all of the preceding paragraphs.

28. In the alternative, Plaintiff is entitled to recovery of its damages under the

theory ofpromissory estoppel.

29. Defendant made a promise to sell the Brewster/Cedar Hill Teleports to

Plaintiff. Plaintiff reasonably and substantially relied on such promise to its detriment

by, inter alia, expending considerable resources to organize and prepare to take over the

operation of the Brewster/Cedar Hill Teleports. Plaintiffs reliance of Defendant's

promise was reasonably foreseeable by Defendant because by the terms set forth by the

bankruptcy court, Plaintiff's assumption of operational control of the Brewster/Cedar Hill

Teleports was scheduled to occur simultaneously with the closing of the entire Verestar

asset transaction, which was required to be done within 30 days after the sale of the

Vereslar assets was approved by the court.

ORIGINAL COMPLAINT - Page 8
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30. Defendant breached its promise to sell the Brewster/Cedar Hill Teleports to

Plaintiff and as a direct result of Defendant's breach of its promise. Plaintiff has suffered

actual damages for which it now seeks recovery.

ATTORNEYS' FEES

31. Plaintiff re-alleges and incorporates by reference the allegations contained

in all of the preceding paragraphs.

32. Plaintiff has incurred attorney's fees and litigation expenses in seeking to

enforce the Agreement.

33. Plaintiff is entitled to recover from Defendant its reasonable and necessary

anomeys' fees pursuant to Section 38.001 of the Texas Civil Practice and Remedies

Code.

34. Plaintiff hereby presents its claim to Defendant as required by TEX. CIY.

PRAC. & REM. CODE § 38.002 and, in the event payment is not tendered within 30 days,

Plaintiff requests judgment for its attorneys' fees.

DEMAND FOR JURy TRIAL

35. In accordance with FED. R. CIY. P. 38(b), • Plaintiff hereby demands a trial

by jury on all issues that are set forth in this Complaint.

ORiGINAL COMPLAINT - Page 9
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WHEREFORE, Plaintiff respectfully prays that it be awarded a judgment against

Defendant and that it be awarded the following relief:

(a) Specific performance of Defendant's agreement to sell the

Brewster/Cedar Hill Teleports to Plaintiff for a fixed sum of S1.5 million, or in the

alternative, an award of actual damages in an amount in excess of the jurisdictional

minimum afthis Court;

(b) An award of all reasonable and necessary attorneys' fees;

(c) An award ofal! court costs: and

(d) An award of such other and further relief, special or general, legal or

equitable, as Plaintiffs may show themselves to be justly entitled to receive.

Respectfully submitted,

HUGHES & LUCE, LLP

BY:

1717 Main Street, Suite 2800
Dallas, Texas 75201
214-939-5500 Phone
214-939-5849 FAX

ATTORNEYS FOR PLAINTIFF

ORIGINAL COMPLAINT - Pag. 10
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Verestor

Auction Pools

The Company was required to designate not more than eight asset pools in connection
with the proposed sale of substantially all of its assets. The list of those asset pools

appears below. Parties may submit bids on one or more of these asset pools.

1. Verestar, Inc. - Whole Company
All assets included in the stalking horse bid of SkyTerra Communications, Inc.
rSkyTerra~), plus a bidder may designate additional assets that it seeks to acquire
from the list of -excluded assets· in the SkyTerra proposal.

2. Core Business
Includes the Alexandria, Holmdel, Brewster and Leuk Teleports and leased facilities
at 60 Hudson St., NY. This asset pool does not include the broadcast businesses.
among other assets.

3. Government Contracts
Includes Verestar's government contracts, no assets.

Independent Teleports

4. Alexandria Teleport
Includes the Alexandria Teleport and all contracts supported by Alexandria.

5. Brewster Teleport
Includes the Brewster Teleport and all contracts supported by Brewster.

6. Cedar Hill Teleport
Includes the Cedar Hill Teleport, the Texas Video Network and all contracts
supported by Cedar Hill.

7. Holmdel Teleport
Includes the Holmdel Teleport and all contracts supported by HolmdeL

8. Leuk Teleport
Includes the Leuk Teleport, Verestar AG contracts and all Verestar, Inc. contracts
supported by Leuk.

In addition to the eight asset pools listed above, the Company will consider separate
bids for the Glenwood Teleport. which includes the teleport at Glenwood and all
contracts supports by Glenwood. A separate bid for Glenwood will not be part of
the SkyTerra auction process.

Exhibit A



Please direct any questions on the Verestar auction pools to Eric Thompson at
Alvarez & Marsal. Eric can be reached at 571-226-5741,
ethompson@alvarezandmarsa1.com
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Bid St:nltc:gies:

MJ!M0IlANDUM OF VNDIRSTA1"D1NG
Betweell SES Am.rico.. and Mi:nlOD Uoldia!2' be.

Mt1'ch]P, 200./

SES Amerioom and Mwlon Holdings have submitted separ.a1O bids°for
J;cJcckd assets ofVc:n:stat. roc. SES Amcricom and Miuioo Holdings
wid.. to wed" caopaiLtivdr to 1naea= their chaDl;.cs ofcompJdiQg •
~ auctioo. tl;amu;Uoa on 313a12D04 {or 1M V«e:Qt as:sot:s.

MIs,ion Holdinp:..·m ofi'erto JNrCbll$O As.saPooJ S. Drewster, and Asset
Pool6. Ccdu Hilt (incJllding tbc Taas Video Network). SES Amcricom
will atfa' to purdl.a9o the remaining Asset Pools.

SES,A.morirom aod Mlsslal Holdmp ....... di=os _ ...
_10 lllIorloprescol1homoot_. ollUlo!be V.......
:ru:ctforaeea.. Atusor~may include, but DOt be limited to.
~ tbC' bidprice and rqxt'MTIIn.g to terms 3Gd conditions ofthe
V............. purchase ogroc=nt.

Bid Price;

Employees:

Commercia.! ~lalionship:

Obli&.tion: .

Non-disclosur~:

Mission HoldiDp bas indkaLed. willingness to bidu lca.nSI.Dt>D,OOO foe
tho two Asset Pools noJ:cd llbcrvc" ..t....r..:':I ~ ~~ _ t ,..e:..,~c:.. .(~ oO..c.. .b:.Q...
WI ~ ~4L ,,~~bc....~ w.~~ _ r"\.-..~~ A •

MWion HoJdloD win agra::to otTer employment to c:bc employees ~.c.,.." 1.:.;.
usoeLaW wid:a the two As:sd Poob noted aboVe (J7 employees lII.tlk=wster v:"i: .
... 17omp1oy..... Ccdarffill~ - ......

~"'''''~d'"""'oollo""""",,,U....."''-01-4...*'...~C= UabJlWea <i'l.~ I
(alIlOUId to he lkltamined) Inoeiat.dwith the t- Auct. Poot. noted 'if'P
above..~ of4...s.~ ~cCS \,>,\00:4.. tt:'X>.~ ~9-......"S ...... io

~~ ...~ ..~'O~ L......~~,...;Y.s... ~" M.~,....~It--'Sc;:(~
[0 the evtnl: th&t bothcom~ rWiud their goals, Mi",ioo. HDtdinp tuU.I ~
su~agrcoto~tbcte:r.nlofad!'ftniliw;~ ~. r
1I'bor<by MWfonHol~ will an"" Sl!:l Amtricom lo hive • riglU ofJut V'"
Dffcrf« atcU=~..mmt basiDess thatMiuloo l-Iotding,l plans to
purohucl in the: 1bbR. and 8M.AJn=icom wiU allow MissionHol~ I.

rlgfrtofbstoffc:r ftx'tdcport acrvices that SES AmericomplaDs to parehau:
in thl;:.futun: from tho~ atCI ofthe: Bre'WSb:;f and cedar HiU
k'1c:portt and1bal cmuwt othawise be provided by lID SF.s ftlciUly.

M1&slon Holdings agee" to provide ctIn1inuity ofsavice at the Bl'C'WSlef
and Cedarmil tdcpodJ at a1lfUl1 nto.s for c;;ustomcn lhaI bc;c:om~ me;
re:!JpOn§ibility ofS£S Am.crioom through this trmsaetion.

Each of tha parties Ilcl:nowkdges that nD contndo;d agrocmcnt has bocn
reacbed with ~cd. to the IUbject mdt« hcRof and under DO

iJrt:nm~.;es would this MOO be legally biIuiing on or cz\far:e:ab1e:
agiIiii ~iEtipiifj iDa Goes not tiDpbs! llri CDlOiUible aut)' to concllldc
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me ut not to Jan of adua.I or
rweoues or pm ts. oss busmc:u. QIlStomCl1 or w:

..... 2
~c:s) the existc:ncc or COQ1c:nl:s l;lf th1J Mou or Dl4b MOwn any
facts re1a1cd. to dlc subjecl: matter hcreofwilhnut the prior written consent
ofthe 0Ih'! party.

In c::eumecl1oD wilhlhc~Q oftbe MOU, each party b 1"'"'1*00 to
fumIJh to tho Olhc< c=Uin _tiaJ and proprietuy W"",,"ion
~ its busiDt.:u and properties including third party customer
infunnatioA cd n:quiremc:nt:s. All intonnation slulll be treated as:
pnl'pricUty aod CODfilfcnda1 and IfWI only be dlsclotcd to pawwmcl CJn ..

~ to know basb IDd UDder" no c:irc:Dmstanccs to third parties wi.tbcut the
pdocwritlcc eaosea! altho od!.ccpcty. McnoV'el". infomWjQa cxc:bangod
under au.. MOV may be~c:d to u.s. expert coatroJ laws and.£'Cli'lllatioN:
ud ueh party agoc:s 1hat~ information·.man not be discloxd 0(

tnmIfcrted without :fir3t obtaining approval &om leJ11l counsel fi'om the
dbclOlmg 1*0/.

Eadl party will cadi beat hi own e:lqJcnJe::lI rdah:d to tho iuvC3'tigatioo,.
negoti.l1ioa. a:ad cnncnmmaDOb aftha Sl:JbJecI znattct set fOlds. heft:in.

~
'I'.$}

Jo the event tUt the parties ani unable ~ with mpect to
Chc subjca maItm" herein by • 2O!H• .nei'tmr will have any
lUbiIity oc obU a matter vc
ex. I olhc:r wrlttc:D aerume:ats bc:tweco the parties then in etJeet,. Ci,

--ld p:a"idc:d in Noa-dhc:losuRl ao.d. ConfldfmiaIity "cellon! above. which
provWoas ",ill~ iQddin1tdy, or CUi) tbe ,mCO"11m1 bRacb of this
MOU. UDci='DO~ wouJd oltbc:rpartyba liabJCltD me other tor
~ c; ot's
iD CODtBcI, tort m,ig or lJI1

The tL:nns of this MOV DUlY be modmaJ 01" walved Daly by • separate
writinz.dancd by eadl ofthe pan:ies that exprea;1)' modifies OJ" wVv'ca any_.......

Applicable LD.w: Thl$ MOU will be~ In """""-"= wi>!> md"",""""" by.Ihe~
of me. Stab ofNewI~ (without regard to the choice of law prvtisions
thereof). - ...

This MOU t1dY be signed in tll1Y rnunbc:r of~ with the same
effc:ct as if'eDeb. oftbc~WCR on the same ¢tccmeet..

Hllli."'C A&reemenr This ).fOU consthut.es tho =iro undmI!!!'dina beh.een me parties and
supmedes all proviollJ IIgrwmetl~ promise$, PloposW. ~tati003.
~ and negotiaticnu (wbether wnt1en or ore1) strictly with
res:pect to th8 sabjectnW1.- hereof.

C......L.~.{;"CJ..~~......,: ""r""... !l.w~ ~ ~;.\,;\'''' .-....-a.;,.
Ag:RlOdby. ,~t,.£o L-'~ '61t/K.c..~ lE"Jc,c:.£z!.o 4.. _ ,..~s ~_

. ~,.Jl-~w",,<-. ~I~D ~'b
MIssion Holdings. Inc. ~AmeriCOm. hu:. -~

__._ _ c/5.- _- !(y"
Philip J. Wbc P'dlC [C. RrulUl Date
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representativea) the cxistl:Dcc or contents of this MOU or make known my
mb rc1atcd to the subject matter hereof without the prior writtCD consent
of the other party.

Confidentiality: In eormoction with the consideration ortbe MOU. ear;h party is prepared to
furnish to the other certain confidential and proprietaIy infonnatioo
concerning iu ~e.s8 and properties mclooing third pany customer
information and requirements. All infonnation shall be treated as
proprietaly and confidential aDd shall ooJy be disclosed to pelSOnnel on a
need to know bois aDd under no cirt:ulmtmces So third parties without the
prior written consent of the other party. Moreover, infOJ'lJ'lAtion c:xchaDged
under this MOU roy be subject to U.S. export control laws and regulations
and each party agrees that· such information shall not be disclosed or
tnmBferred without tim obtaining apptoV1l from legal counsel from the
disclosing party.

Amendments:

Eacb party will each bear its own cxpel1SC3I related to the inve.stigati~n,

negotiation, and consummatiOn orthC~fff.AJ:IWtex set forth herein.

In 1M event that: the parties m: unabl .~ .gxeemez:lt with rcspet:t to
the subject ma.ttel"h~ by March ,2004, neither party will have lUIy

. liability or obli&ation to the other with respect to the subject maI:b::r above
except (i) othet writtc:a agreements bctwec:n the parlics then in affect, [Ii)
as provided in NOI'Hiisclosurc and Confidentiality sections ab9ve.. which
provisions wilJ.survive indcfini.tely, or (Iii) the aotecedeotb~ of this- .
MOU. Unde:"no cira:unstance, would either party be liable to au: other for
indirect, consequential, punitive, special or- other similar damagea: (whether
in cootraet. tad [lDClnding negligence). strict liability or under my tbc:ory
of Iability). iDclndiDi" but Dot limited to lou or actual or anticipaful
reVCDUCS orprofits,lDU ofbusiness, eustomc:1i or good will.

The tcnns Dr lhis MOU may bo modified or waived only by a separate
writing signed by each of the putir.a that expressly modifies orwai"ves any
snob_.

Applicable Law: This MOU will be coml:rUed. in .ccorrlam;o with and iovemod by thc laws
of tho State of~t:W Jersq (without regard to the choice or law provisioJ1J
~~~~. .

CountC{J'uts: This MOU may be Eigned in any Dumber of CODDtaparts with lhe same
effect as ifeach ofthe sigDltures were aD 1m: $&IDO .grccmcnt.

DatI:Brent C. Broun

This MOU COIlStitote.s the entire undemanding between the pllIties and
mpersedes all previOU3 agreements, promises. proposals, representations.
undemanding8', and negotiation. (whether written or oral) 6trictly with
resp=t to the subject matter hereof.

~"s"'0"'l0 ~tWi"Q) ~(~ -l- (.'11'(, '\.L. .t!Q/Ilj (oc.t'ils, ~d.,;"..{j~ L.·lL,;

.f ~ .(,,11£ • \It ttly of. :n.'"J I:,., ;"-\"l~~ '" e~86.
A\\ ex,)n t,.(l,01",( l~t w.rl oU.I''' \1,.~., ~..e c.en...:..t~t.i::st .I

Q"~pJrll/ ONo/t IU C"~L.
SES Amerieom, I.ee. Q.7 ~ 6'0

1
7~B

hili 1. Wise

Entire Agreement:

ear< ~;."'tly Lt.,) [1,,1...:

Agreed. by:

7IUVAn AND COf'IJ'IDDlT1A1.
1M """-PI """",,"w ,.,.,prl~"'d""lftdan.l~ofJLS~ h.e.. a4 ..../1_ 4> k~dtUuI", etf)'rhln/,.ny widt_ /IJ.

priflr _II... ..-....l D/SES.t.......""" f~



AQ 440 (Rev. 1CV93) Summons in a .il Action

United States District Court
"'N"O"R"T...,U"'f"'CRN""' ,DISTRICf OF -''I''''E'''XA=S

SUMMONS IN A CIVIL ACTION

GWfP Investments, L.P., Plaintiff,
v.
SES Americom, Inc., Defendant

TO: (Name and Address or Defendant)

SES Americom, Inc.
by and through its registered agent
CT Corporation System
1021 Main St., Suite 1150
Houston, TX 77002

CASE NUMBER: __

"

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S AlTORNEY
(Name and Address)
Matthew G. Nielsen
Hughes & Luce, LLP
1717 Main St., Suite 2800
Dallas, TX 7520 I

an answer to the complaint which is herewith served upon you, within 20 days after
service oftllls summons upon you, exclusive of the day afservice. Ifyau fail to do sO,judgment
by default will be taken against you far the relief demanded in the complaint. You must also file
your answer with the Clerk of this Caurt within a reasonable period oftirne after service.

CLERK OF COURT

DATE

BY DEPUTY CLERK

OI3664.00011:!SOI65.0I



AO 440 (Rev. lCV93) Summons in & i1 Action

RETURN OF SERVICE
Service of the Summons and Complaint was made by me DATE

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate approoriate method of service

0 Served personally upon the defendant Place where served:

0 Left copies thereof at the defendanl's dwelling house or usual place ofabode with a person of
suitable age and discretion then residing therein.
Name of person with whom the summons and complaint were left:

0 Returned unexecuted:

.

0 Other (specify):

STATEMENT OF SER.YICE FEES
TRAVEL ISERVICES ITOTAL

DECLARATION OF SERVER

[ declare under penally of peljwy under the laws oflhe United States of America that the foregoing
infonnation contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Do' Si~1lll:ofSc!ver

Addten ofSer/a

As to who may serve a summons see Rule 4 oflhe Federal Rules ofCivil Procedure.

OI3664.000II:ISOI6S.01
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Plaintiff,

Defendant.

IN THE UNITED STATES DISTRIq ~91'JR,'f·.,.:;' ; : .
FOR THE NORTHERN DISTRICT OF TEX};S-' " ..;, ".1(1 '"

DALLAS DIVISION' f .... F L F. D ":

! -WZ4/DJ4 ;
! 1
L I

CIVIL ACTION'· U.,;. "1","IUeT C"u,' I
NO. .,

GWTP INVESTMENTS, L.P.,

v.

SES AMERICOM, INC.

PLAINTIFF'S CERTIFICATE OF INTERESTED PERSONS

Plaintiff G\VfP Investments, CP. ("Plaintiff') files this Certificate of Interested

Persons pursuant to Local Rule 3.1(1).

I. The following persons are known by Plaintiff at this time to be financially

interested in the outcome of the present case:

a. Plaintiff and its partners, GWTP Holdings, CL.C. (plaintiffs

general partner) and Mission Holdings, Inc. and Floyd Ganassi (plaintiffs limited

partners); and

b. Defendant SES Americom, Inc.

Respectfully submitted,

HUGHES & LUCE, LLP

BY:

PLAINTIFF'S CERTIFICATE OF INTERESTED PERSONS - Page I

9S2OOll.01720:lS02Jl-OI



1717 Main Street, Suite 2800
Dallas, Texas 75201
214-939-5500 Phone
214-939-5849 FAX

ATTORNEYSFORPLAINT~F

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the above and foregoing

will be served upon Defendant SES Americom. Inc., through its registered agent for

service of process in Texas, CT Corporation Systems located at 1021 Main Street, Suite

1150, Houston, Texas 77002, by certified mail, return receipt requested

contemporaneously with the service of summons and civil complaint in the above-

referenced matter.

Matthew G. Nielsen

PLAIl'I.'TIFF'S CERTmCATE OF INTERESTED PERSONS - Page 2

9S2000.0 1720:1S02J2.0 I



CERTIFICATE OF SERVICE

I, Jennifer Short, hereby certify that a true and correct copy of the foregoing Petition to

Dismiss or Deny was served this 25th day ofJune, 2004 via E-mail or U.S. Mail, First Class,

postage pre-paid, to each of the following:

Best Copy and Printing, Inc.
Duplicating contractor
Federal Communications Commission
445 12<h Street, SW
Room CY-B402
Washington, D.C. 20554

Marilyn Simon
Federal Communications Commission
Satellite Division
International Bureau
445 12<h Street, SW
Washington, D.C. 20554

David Krech
Federal Communications Commission
Policy Division
International Bureau
445 12<h StTeet, SW
Washington D.C. 20554

Tracey Wilson
Federal Communications Commission
Competition Policy Division
Wireline Competition Bureau
445 lih Street, SW
Washington, D.C. 20554

Neil DeUar
Federal Communications Commission
Office of General Counsel
445 Iih Street, SW
Washington, D.C 20554

-WASHI:J814137.vl I

JoAnn Lucanik
Federal Communications Commission
Satellite Division
International Bureau
445 12<h Street, SW
Washington, D.C 20554

JeaneUe Spriggs
Federal Communications Commission
Satellite Division
International Bureau
445 12<h Street, SW
Washington, D.C. 20554

Dennis Johnson
Federal Communications Commission
Competition Policy Division
Wireline Competition Bureau
445125'" Street, SW
Washington, D.C 20554

JeITTobias
Federal Communications Commission
Public Safety and Critical lnfrastructure Division
Wireless Telecommunications Bureau
445 lih Street. SW
Washington, D.C 20554

Mark A. Shank
Matthew G. Nielsen
1717 Main Street, Suite 2800
Dallas, TX 75201



Scott H. Lyon
Assistant General Counsel
Verestar, Inc.
3040 Williams Drive,
Suite 600
Fairfax, VA 22030

Nancy Eskenazi
Vice President and Associate General Counsel
SES AMERICOM, Inc.
4 Research Way
Princeton, NJ 08540

Patrick S. Campbell
Paul, Weiss, Rifkind, Wharton & Garrison LLP
1615 L Street, W,
Suite 1300
Washington, D.C. 20036

Thomas Jones
Angie Kronenberg
WililOe Farr & Gallagher, LLP
J875 K Street, NW
Washington, DC 20006

Phillip L. Spector
Paul, Weiss, Rifkind, Wharton & Garrison LLP
1615 L Street, NW,
Suite 1300
Washington, D.C. 20036

-WASHI:JBI41J1.vl I


