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1. Introduction 

Phis papel- presents a history of the process by ivliicli applicants for broadcast licenses have 
been ,n\-ai-dsti licznses directly by the Federal Comrnunications Coniiiiiission ("FCC"). The paper has 
bscn prepared ;is a deli\~erable for the Study of Estiniation of Utilization RatedProbabilities of 
Ohtniiiiti~ BI-oadcast Licenses from tlie FCC (the "Comparative Hearing Study"). The Study will 
assist the Fc'c' in implementing Section 257 of-the Telecoiiimutiications Act of I996 ( " I  996 Act")' 
and Section 309(j) of the CommLinicntions Act of 1934 ("1934 Act").' Section 257 of the 1996 Act 
ma 11 date 5 that  the FC C i cle n t i ty an d e I i m i iia t e ma i- ket en t i-y barriers for small tel econi i i iui i  i ca t i ons 
btlsinesscs. Fuirhri-. Section 309(.]) of the 1934 Act requires the FCC to further opportunities in the 
iillocation of spectrum based services for small businesses and businesses o\vned by women and 
minorities. The Comparati\.e Hearing Study \vi11 help tlie FCC in examining whether there is 
e\ idence of pist discrimination i n  the process by which broadcast licenses hare been a\\iarded by the 
F(.'c'. 

One area of analysis for tlie study will focus on tlie FCC policies stated in  this paper and 
dstsrmiiw h o ~ .  these policies may lia\:e iiiipacted the outcomes of the licensing process. This paper 
is Iiiipnitant i n  that it provides a hacl;drop for understanding ho\v FCC policies map ha\-e affected 
sinnil nnd \\wiieii- iind miiiority-o\\,iied businesses. 

Tlic 1p;ipcr i b  o r p i i z e d  ;is follo\\x Section T I  describes the I934 Act and early coiiiprti-ative 
Iicxiiigb. Section 111 discusses the Policy Statement on Broadcast Comparati\.e Hearings. 1 
F.C.C.ld 393 ( I9Oj 1 (hereinafter 1905 Policy Statement). The 1965 Policy Statement w a s  the first 
major  official FCC statement that outlined many of the criteria that \ vo~ i l d  be applied by the FCC 
cl iiri 11 g the c o i i  s i de ra t i o n of m 11 It i 13 I e a pp I i ca t io n s for a si 11s le broadcast 1 i cense . Sect i o t i  I L: :i ddre sse s 
tlic fxtal-s t h a t  broirglit tlie eliiiiiiiatioii of comparati\;e hearings. Section V discusses broaclcast 
> e n  ices. Section \..I describes the e\.olution of the FCC's o\vnership rules. These rules Iia\:e 
changed substantially since the early 1930s in  order to reflect the vie\vs of Congress and the 
.iutlicinr!. ahout lie\\. much concentration should be tolerated in local and national broadcast markets. 
Sscticiii \I I clescrihes the c l i ro i idop  of FCC minority and gender based ownership and r111plo>~111e1it 
policiss. '1.licse policies \\'ere de\,eloped by the FCC in order to carry out that part of its mission as 
iistei-iiiincd b), Section 257' ofthe Telecoiiiiiiuiiicatioiis Act of 1996 and section 309(.i)i of the 1934 
Act.  This Section also pro\:ides a brief summary of recent developments as they relate to gender and 
race-based policies. Section VI11 pro\Gdes a summary to this paper. 



11. Communications Act of 1934 and Early Comparative Hearings 

The FC'C \+.as created hy the Communications Act of  I934 (the "Act").' The Act ?ranted the 
FCC' the authority to regulate "comiiiuiiicatioiis b y  wire aiid radio so as to make available to all the 
people of the United States 3 rapid. efticient. nation-wide. and worldwide wire aiid radio 
~cimmitnicuticiii ser\-ice." This A c t  also einpo\vers the FCC to issue broadcasting liceiises "as public 
con \ en ie iice. I t i  teres t. and tiecessi ty reqiiires."" 

One lanclmarli coiii-t case that was resolved in  I945 reinforced the iiiipcirtance of the 
cornpii'iiti\-c 1ie;iriii: process in a\\.arding a broadcast license \vhen there are iiiultiple applicants. 111 

t11at: 

I \ . / i / l c / t . / i ( , / .  K r i d i r i  C ' o r p  1'. FCC'. 326 U.S. 327 ( 1945). the Supreme Court of the United States held 

M'liere tlie F'ederal Cniiimunicatioiis Commission has before it tivo applications 
fo r  broadcasting permits \vhic l i  are mutually exclusi\.e. i t  may not, in \ k \ v  of the 
pi-o\ i5ic)tis of the Act for a hearing \vhere a11 application i s  not gr;lnted Lipoil 
5 Y ;i iii i I 1 ;it i o 11. ex e rc i se i t s  s ta tu t or? authority to grant an a p p 1 ica t i o i i  upon 
ewiiiiii;itiw \ \ . i t h i i t  a 1ie;iriiig. 

This decision set tlie legal prrcedeiit that a publicly distributed license niust bc assigned through a 
p i u c e ~  1Ii;it i io~\s not exclude competition for the license. Tlie process of coiiiparatiw liearings, 
t~ l~ l - c fo l -~ .  \ \ ; I \  1ll'ilc.Id. 

.A ccmip;irati\.e hearing \vas necessary when moi-e than one applicant applied for the same 
brondcast l i cense.  In the e\:eiit of multiple applicants. the FCC would hold a ciiinparative lieai-ing. a 
pi-ocectliri~ i l ia t  \\.as presided o \ w  by ;in .4diiiinistrati\:e La\\, .Judge ( A L I ) .  Tlie p~tqiose of the 
:oii ip;i inii \  c liearing \\.as to determine \\,hich applicant for a broadcast license is best qualified to 
IlOld tlli' I ICCl l>t ' .  

The rest ot'this section briefly describes the process to acquire a new station license as i t  is 
I-elated to the ccimjxirati\;e hearing ~irocess and the concept of "best qualified" applicant. 

1-hc t c'c' took se\-eraI miscellaneous factors into consideration in the pre- I965 coiiipai-atii\'e 
Iicai.iiig5. The iiictoi-s that t he  Comiiiission has f:i\wxxl are "( I ) local residency of the oumers. \ \ 3 1 1 ~  

are expected to be thoroughly con\.ersant ivitli local needs. ( 2 )  integration o f  ownership and 
manngement .  \\.liel-eb\. the o\viiers \vi11 take an acti\:e part i n  the day-to-day operation of the station. 



\ \ ' h i l t  r i i \  srsification of control \\'as iiewr an officially stated objective prior to 1905. the 
FC'C mentioned it in t l ie Federal Register i n  1943'. Early on. tlie FCC was sensitive to the danger 
mi nhuse t l i n t  could result f rom one orgnizatioii o u w i n ~  :I concentration of iiiedia interests and so 
the F C C  d i \ t ' a \  01-ed applicants \vho \\ ould gal11 a "monopoly" in a particular region. Mediii interests 
I \  crc 1101 Iimittd 1 0  broacicast media. rather. they could include newspaper or other media o~~ t l e t s .  
.~it~ioiigii  not common. tliere ~ v e r e  cases tiiat were cIecicIec1 on tile basis of di\,t:rsification." .AS w i I I  
he discusxed Inter iii t h i s  paper. i r i  1905''' the FCC made cIi\.ei.sificntion a "factor of priiiiary 
.;iyiificance" in thc cotiipwlti\-e heariny proce 

111 \ t i i i i .  i n  Iiic earl>, !'ears of the comparative hearing process. tlie FCC began to interpret the 
~ i ; i i i ~ L i i ~ d  <)t' "public interest. convenience or necessity" in the distribution of broadcast licenses. 
'Hiese earl>, interpretations de\,eloped a s  trends in the licensing process and were e\~ei~tually upheld 

decisioiis. and .  as \ \ i l l  he discussed Inter. \\.ere filially codified in  1965. 

1 I I .  1965 Policy Statement on Comparative Broadcast Hearings 



IHm\ mucli the prohabilit\, of success was reduced by this factor depended Lipon 

;I I rlir' .\i7i' o t  tlic ;ipplic;int's other media holdings: 
17 the  Imixitiiity of these holdings to the community associated \\!it11 the contested license; 
i') the iicgrce to  \\liicli these other holdings \\.ere regional or national: and 
i l i  the qii;iiitity and quality of competing m e d i a  outlets in  the localities associated \\it11 the 
a p p  I 111.5 CLI 1-re11 t I 1 0  lcli 11:s . 

Tlit FC'C' rrs;itsd thz degree of full t i m e  participation in stat ion operation a s  of substantial 
iiiipcirt:iiic,c in  the i'oiiipirati\.e hearing process. An applicant \vould receive no credit for t l i i b  

q i a i i o i i .  Credit \ \ ~ o u l c l  be given if tlic applicant could demonstrate that he;she \ \ u ~ t l d  be i n  a 
position ot' intluence in the daily operation of the station ( e . g  general manager, station 111anager. 
progi-iiiii director). Credit \vould also be received i f  the applicant could show local residency 
; i n i I  or CI\ ic p;irticipatinii. Finall>.. the applicant could i-ecei\,e limited credit iflie.she proposed 
to iiio\ c t o  ttii' localit!, nssociated \\.it11 the station or if tlie applicant could demolistrate some 
expci.icii~~c \i it11 die coiiiiiitrnit)~ e\ en i f  they \\.ere not t o  be i i i \d\ ,ed in the day-to-day operat~oiis 
c)i .  tlii' . ; ( , i t ion.  

lic slic could denionstrate some for111 o f  daily participation in tlie operation of the 

4. TIIL IF(.(' i.oii~iilsi~cd pi-c\.ic)tih bi-oadcast csperience as substantially impoi-tant. This fiicror had 
i l~c potciiri:~ t to add t o  01' subtract fi-om an applications probability of success. Unusual 
arreiiti\ ciiex~ t o  public needs and interests \vould improve the chalice of a successful application 
\ \ . l i i te ob\. ious inattention to public needs and interests \\.otild reduce the cha~ices of success. 
T11i\ f'actor \\.as tis~i;iIIy i)nly rrle\.aiit f o r  applicants \\,it11  inu usually good or unusually poor past 
17 c rt\ lI-111 2 I1 c i' rcco rci s. 

6 



Tlic 1965 Pol ic\ I  Statement introdiiced applicant character as a relevant consideration in tlie 
compnrnti\ i' hearing process. Character deficiencies associated with a11 applicant 1iii1y be cited as 
yrou lid 5 fo r  ii i xi LI ;I I i ti cat io t i .  

Tlic F-C'C' li:t> scrtitinizecl crist iny ;inti potential licensees 011 the basis of"cl1aracter." Cp until 
1 i i S 5 .  tiic term "cliiiracter" \\.as often interpreted as mwal  character and cliaracter inquiries often 
i 'oIlci\\cd ilic >;~ii ie interpretation. I n  IOS1 ,  the Commission issued a notice of inquiry \\.hich 
ctrsi~tih~cii tlic ;taiitlal-tlization of policies regarding character issues \i:hich \vas later described as an 
effoii to  "cI iminat[e] . . . the morally-tinsed decision-making of the past." On January 1-1. I9S6. tlie 
FC'C' i shued ;I polic>. statement on character!' that outlined \\4iich cliaracter issues shoulti be 
cori~1~1crcc! arid t ic ) \ \ .  thost '  issties sliould be iii\:estigated. Those actions to he considered include the 
~ ' , ) t l O \ \  Ill$ 

Fraudulent misconduct before a go\wi i i i ie i i t  agency: 
C 1-1 mi na I coini  c t i oii s: h i t  i t TU s t and a ti t  ico mpe ti t i \.e c o i i i  iiierc i a1 prac t i ce s 
\ ' i o  I a t  i o 11 i i) f t he Co m 111 ti 11 ic a t i on s Act. C o r n  111 is s i on FC C ru 1 es iiii c l  po I i c i e;: 
r \ l  i';rCI~rCseiitation oi' lack of cantlor tc) the commission & ahust: of ~ I W X  

U ec ept i e o I_ fra LI d u 1 e 11 t programm i ng : 
r\ 1 i XW 11 d II c't by co r p  rn te ap 11 I i can ts: 
E 111 1' I o>.e e m i sco 11 duct : ;I i i  d 
2 1 i sc o iid tic t i ii parsii t - s ti bs I cl i a ry re 1 at i o 11 s l i  i p s and re 1 a t  et1 SLI bs i d i ai-y . 

\ \ ' i i i l c  ilie range anti w i p e  of tlie character policy remained relatiwly large, in practice. character 
i>>t ies gi.iiei-all>- amounted to one oplmiei i t  sho\ving another oppoi~eiit's lack ofcaildor to the 
CoiiiiiiIs;ioii ~-cg;iiding finances. business clealings. or proposed statio11 a r r a ~ l g ~ ~ ~ l e ~ t s .  E\.entually. 
cIi:iucter i h s i i c h  \\.ere eliminated as a compar;iti\~e criterion but \\'ere kept as a basic requirement. 



\llillc tlic 1065 Polic!. Stntement dicl not explicitly aclclress the financial requireiiients of 
~pp1ic:iiits. th i \  \\:is ;I ccntral issue ti1 a 1965 Memomnclum of Opinion and Order issued by the FC'C'. 
.rhe ~'uiiiiiii~sion nssiyied a panel of three commissioners to re\.ie\v the tinancial issues iiivolved in 
t lme c:tseh relnterl to applications for UHF tele\Gsion stations in B~iffdo.  Cleveland. and Boston. In 
tach amiiiutiit!.. t l i rce commcrcinl VHF stations were in operation. and the question arose as to 
\ \  l i c ~ l w t ~  .I htgliei- st: inhrtl  shou ld  be appliecl i n  tleterniining the fiiiancial qualifications. Thr panrl 
i( i n c' I ii di' cl t h ;i I c' ;I i h app  1 i c;i 11 t s liou 1 d he req LI ired to project est i mated annual rove nu es o\.er a t li ree - 
1 c;it. period ,i t ic i  io estnhlih.  17). c.\-ideiitiaty proof. the basis for such estimates. A majority of the 
pai ic l  further cc>ncltided that :i realistic estimate of coiistiniction costs and operating expenses \vere 
:itsti essential :iiid rccitiirecl tliut e:icli applicnnt disclose all factors \vliicIi were considered in 
coiiipiiliii: >t ic t i  costs a n d  espcnses. 011 .lune 30. 1965. the Commission adopted the foIlo\\~inp rules 
2 I ) \ c 1-ii 1 ti 2 1.1 ii I i i  i' I ;I I IC' q 11 i re iii C' 11 t fo I. ;i 1) 11 I i c;i ti t for propo be cl s tiit i o n 5 : 

( ; I  I J-112 Coi~iiiitssiw 1i;icI to cleteriii ine the basis of each appl icant 's ( I ) estimated 
conrtt-nctioii costs. a n d  ( 2 )  estimated operating expenses for  the first year of 
L~\lcr:Il l ~ ~ l i .  

i ii I ! t i  [ t i i s  i'\ t ' i i t  tli;it the applic;iiit depended upon operating re\;enues cluring the 
t i r h i  !.cni- oi' operation t o  meet fixed costs and operatitip expenses. the 
C'wimixiiori hiid to detrriiiine the busis of each such applicant's estimated 
IT\ f n w .  tbt- the f i t - s t  !-ear of q x r ; i t i m .  



\\ .itIiiii  tlic' p i b l i c  interest. To ensure cqiial opportunity i n  every aspect of eiiiploymcnt opportunity. 
c !I b I.() ;I ci L' ;I \ t 5 t ;I t i 11 11 \\.:I s il i rc c t i'il to est ab I is 11 ;I 13 ro;ic: t i \.e eq ti a I e ni 13 I o yii e 11 t up port  LI 11 it?' 13 r o p  m . 

T h e  FC'C' i - e x m  CII the right t o  act against an): broadcast s tat ion that violated th is  policy. This 
c ~ t a b l i ~ l i c d  the Commission's right to.  amonp other actions. revoke licensees and distribute them by 
dibri-css !-.;iles and t o  hear allegations of EEO \.iolations i n  compar:iti\~e hearinys. While these actions 
prcs~iitcd ~Iii'iiiscI\~cs (in \'cry lare occasions. and such occasions \\'ere restricted to actual tindings of 
iii\ci.iiiiiii;iti~,ii 17). ;I coi i r t  01- the EEOC. t h i s  policy \ \ .as seen as a significant gcnder and race based 
; > t : j  l L ' \  



C I) iii i i i  I c I i  a I I s ii g sd t lie FC c' ' s re fu sa I to e xi, I i c i t  I): consider race i ii t l ie  c oiii par  ati ve he 31-i ng p IX'IC~ s s 
. ind nppeiileci t l i e  FCC ruling to the DC Court o f  Appeals. 

I O  







Looti :ii'tcr ilic C i a i n e h \  ille decision. a re\-ie\v board clarified tlie justification and reasoning 
t i i t -  t>iii:ilc o\\  iii'i.\litI? politics. Thc Board concluded: 



.i'h i 3 d c' c i 5 i on dei i i  o n st rated t 1i;i t c red i t is app I i ed for fen1 a I e pa i t  i c i pat i on i n a broadcast 
iicriise npplicntion. but  that credit is not as significant as the credit applied tor minorit>! participation 
i i i  , I  hi-o;iJc;ist l i cc i iyc  applicatic>n. 

Tlic Sicelc' Court. in contrasr to Mid-Florida. rulcd ayainst the iise o f ' p n d e r  policies in the 
L'ti i i i1lci:; i1 I \  e lic;ii-ing proce [See S ' t c ~ 4 ~  1'. FC'C 770 F.2d I I92] . (D.C.  C i r .  1'985). hlr. Steele 
,:~~p::ilc(l ( 1  ~ ~ ~ i ! i i p ~ i r ; ~ r i i ~ e  hearing decision I-tiling that the gender credits provided b!, tlie F C C  in t h ?  
L,(,#nip:li.iiti\ i' licariiig \.iolateil the Constitution. While not ruling oil the constitutionalit!, of the 
geiider distinction. the court did rule t h a t  the FCC exceeded its authority in eslablishing the 
gciider crcd i ts .  

\ .  I l i i i i i i r a t i o u  of Conipai-ati\re Hearing Process 
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