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1. Introduction

This paper presents a history of the process by which applicants for broadcast licenses have
been awarded licenses directly by the Federal Communications Commission (“FCC™). The paper has
been prepared as a deliverable for the Study of Estimation of Utilization Rates/Probabilities of
Obtaining Broadcast Licenses trom the FCC (the “Comparative Hearing Study™). The Study will
assist the FCC in implementing Section 257 of the Telecommunications Act of 1996 (1996 Act”)'
and Section 309()) of the Communications Act of 1934 (“1934 Act™).- Section 257 of the 1996 Act
mandates that the FCC identify and eliminate market entry barriers for small telecommunications
businesses. Further. Section 309(3) of the 1934 Act requires the FCC to further opportunities in the
allocation of spectrum based services for small businesses and businesses owned by women and
minorities. The Comparative Hearing Study will help the FCC in examining whether there is
evidence of past discrimination in the process by which broadcast licenses have been awarded by the
FCC.

One area of analysis for the study will focus on the FCC policies stated in this paper and
determine how these policies may have impacted the outcomes of the licensing process. This paper
is important in that it provides a backdrop for understanding how FCC policies may have affected
small and women- and minority-owned busiesses.

The paper is organized as follows. Section Il describes the 1934 Act and early comparative
hearings. Section 11} discusses the Policy Statement on Broadcast Comparative Heanngs. |
F C.C.2d 393 (1963) (hereinafter 1963 Policy Statement). The 1965 Policy Statement was the first
major official FCC statement that outlined many of the criteria that would be applied by the FCC
during the consideration of multiple applications for a single broadcast license. Section IV addresses
the factors that brought the elimmation of comparative hearings. Section V discusses broadcast
services. Section V1 describes the evolution of the FCC’s ownership rules. These rules have
changed substantially since the early 1940s in order to reflect the views of Congress and the
Judiciary about how much concentration should be tolerated in local and national broadcast markets.
Section V1 deseribes the chronology of FCC minority and gender based ownership and employment
policies. These policies were developed by the FCC in order to carry out that part of its mission as
determined by Section 257" of the Telecommunications Act of 1996 and section 309(j ) of the 1934
Act, This Section also provides a brief summary of recent developments as they relate to gender and
race-based policies. Section VIII provides a summary to this paper.

L 47 U0 3237 (1uuny,
2 AT USCL R308) (1934,

347 USCS 3 257 spates that the "Commssion shall complete a proceeding for the purpose of identifying and eliminating .. . market
entry barriers for envepreneurs and other small businesses i the provision and ownership of telecommunications services and
Sformation services. or i the pravision of parts or services 1o providers of telecommunications services and information services.”

LT USCS 8 3091 2 B states that the FCC has the respensibility of "prometing economic opportunity and competition and
ensuring that new and innovative technologies are readily accessible ro the American people by avoiding excessive concentration of
licenses and by dissemingting licenses among a wide variety of applicants. including simall businesses. rural teleplione companies. and
businesses owned by members of minonty groups and women,”
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[f.  Communications Act of 1934 and Early Comparative Hearings

The FCC was created by the Communications Act of 1934 (the “Act™)." The Act granted the
FCC the authority to regulate “‘communications by wire and radio so as to make available to all the
people of the United States a rapid. efficient. nation-wide. and worldwide wire and radio
communication service.” This Act also empowers the FCC to issue broadcasting hicenses “as public
convenience. interest, and necessity requires.”™

One landmark court case that was resolved in 1945 reinforced the importance of the
comparative hearing process in awarding a broadcast license when there are multiple applicants. In
Ashbacker Rudio Corp. v FCC.326 U.S. 327 (1945). the Supreme Court of the United States held
that:

Where the Federal Communications Commission has before it two applications
for broadeasting permits which are mutually exclusive. it may not, in view of the
provisions of the Act tor a hearing where an application is not granted upon
examination. exercise its statutory authority to grant an application upon
exanunatoen without a hearing.

This decision set the legal precedent that a publicly distributed license must be assigned through a
process that does not exclude competition tor the license. The process of comparative hearings,
theretore. was upheld.

A comparative hearing was necessary when more than one applicant applied for the same
broadcast license. In the event of multiple applicants, the FCC would hold a comparative hearing. a
proveeding that was presided over by an Administrative Law Judge (ALJ). The purpose of the
comparative hearing was to determine which apphicant for a broadcast license is best qualified to
hold the license. ‘

The rest ot this section brieflv describes the process to acquire a new station license as 1t1s
related to the comparative hearing process and the concept of “best qualified” apphicant.

The FCC took several miscellaneous factors into consideration in the pre-1965 comparative
hearings. The tactors that the Commission has favored are "(1) local residency of the owners. who
are expected to be thoroughly conversant with local needs, (2) integration of ownership and
management. whereby the owners will take an active part in the day-to-day operation of the station.

S Commumeatians et of 1934, cho 632,48 Sl 1064, 73rd Cong., 2d Sess, (1934) codified as amended at 47 U.S.C. 8151 et seq,
VPRRT

& Lawmakers anticipated the possibiline that dispates might arise in the process of awarding broadeast licenses. Section 309 (a) of the
Awt grants authority to the FOC 10 assign any dispuie over a license 1o a judicial hearing:

[ upon examination of any application for a station heense or for the renewal or modification of a station ficepse the
Commission shall determine that public interest. convenience, or necessity would be served by the granting thereofl 1t shall authorize
e sannee. renewal o modification thereof in accordanee with siid finding, I the event the Cammission upon examination of any
such applicanon dues not reach such a decision with respeet thereto, it shall notify the applicant thereof. shall fix and give notice ot
tinie and place far the hewring thereon. and shall afford such applicant an opportunity to be heard under such rules and regulations as it
may preseribe,




(3) active participation by applicants in civic affairs. (4) broad diversification of background and
mterests. and (3) past broadcast experience.”

While diversification of control was never an officially stated objective prior to 1965. the
FCC mentioned it in the Federal Register in 1944". Early on, the FCC was sensitive to the danger
and abuse that could result from one organization owning a concentration of media interests and so
the FCC distavored applicants who would gain a "monopoly” in a particular region. Media interests
were not limited to broadeast media. rather. they could mclude newspaper or other media outlets.
Although not common. there were cases that were decided on the basis of diversification.” As will
be discussed fater in this paper. in 1963" the FCC made diversification a "factor of primary
stenificance” n the comparative hearing process.

In sum. in the early vears of the comparative hearing process. the FCC began to interpret the
standard ot "public interest, conventence or necessity" in the distribution of broadcast licenses.
These early interpretations developed as trends in the licensing process and were eventually upheld
by decistons. and. as will be discussed later. were finally codified in 1965.

HL 1965 Policy Statement on Comparative Broadcast Hearings

Until 1965, comparative hearings proceeded on the premise that the winning applicant should
prove to best serve the public interest. convenience. or necessity out of all of the applicants. These
criteria were too broad however and left many issues undecided. Realizing this. the Commission
issted the 1963 Policy Statement. This statement defined the "two primary objectives toward which
the process of comparison should be directed. They are. first. the best practicable service to the
public. and. second. a maximum diffusion of control of the media of mass communications.” While
trving to avoid aitaching absolute values to each criterion. the Commission provided guidance on
seven areas o which a comparative hearing could be decided.

Diversitication of control of the media of mass communications.
Full-time participation 1n station operation by owners.

Proposed program service.

Pust broadceast record.

Etficient use of frequency.

0. Character.

7. Other tactors,

T R S R

.J.-.
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Fach of these seven factars will be discussed below,
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The FCC treated diversification of control of the media of mass communication as a factor of
primary importance in the comparative hearing process. [f an applicant had controlling interests
m other media of mass communications then there was the potential for this factor to reduce the
probabihity that this applicant would be awarded a hicense.

How much the probability of success was reduced by this factor depended upon:

a1 the size of the apphicant’s other media holdings:

by the proximity of these holdings to the community associated with the contested license:
o) the degree to which these other holdings were regional or national; and

) the quantity and quality of competing media outlets in the localities associated with the
applicant’s current holdings.

This factor was ot such significance that the details of the rules and how they have changed over
the vears are worth describing (see section V).

The FCC treated the degree of full time participation in station operation as of substanual
importance in the comparative hearing process. An applicant would receive no credit for this
tuctor unless he she could demonstrate some form of daily participation in the operation of the
station. Credit would be given if the applicant could demonstrate that he/she would be in a
position of mfluence in the daily operation of the station {e.g. general manager, station manager,
program director). Credit would also be received it the applicant could show local residency
and-or civie partcipation. Finally. the applicant could receive limited credit it he/she proposed
to move to the focality associated with the station or if the applicant could demonstrate some
experience with the community even if they were not to be involved in the day-to-day operauons
of the station.

Proposed program service was an additional factor considered by the FCC in the comparative
hearing process after 1963, Applicants had to demonstrate that their program proposals were
desiened 10 meet a public need. Superior devotion to public service and local mauers was
looked upon favorably. This factor was only relevant when there were significant differences
between the program services of competing applicants,

The FCC considered previous breadeast experience as substantially important. This factor had
the potennial to add to or subtract from an applications probability of success. Unusual
artentiveness to public needs and interests would improve the chance of a successtul application
while obvious inattention to public needs and interests would reduce the chances of success.
This factor was usually only relevant for applicants with unusually good or unusually poor past
pertormance records.

Efticient use of frequency was a tactor established to capture variation in the technical

characteristics of each application. Namelv. the Commission was interested in the number of
people who lived within the proposed station’s service area. This factor was typically evaluated

§




on o case by case basis. It was especially relevant for services in which technical processes are
less regimented (e.g. AM radio).

The 1963 Policy Statement introduced applicant character as a relevant consideration in the
comparative hearing process. Character deficiencies assoctated with an applicant may be cited as
grounds tor disqualitication.

The FCC has scrutinized existing and potential licensees on the basis of "character.” Up unnl
TYRS. the rerm "character’ was often interpreted as moral character and character inquiries often
iollowed the same interpretation. In 1981, the Commission issued a notice of inquiry which
discussed the standardization of policies regarding character issues which was later described as an
effort to "eliminatfe] . . . the morally-tinged decision-making of the past." On January 14. 1980. the
FCC issued a policy statement on character'' that outlined which character issues should be
constdered and how those issues should be investigated. Those actions to be considered include the

followmy:

a) Fraudulent misconduct before a government agency:

b) Criminal convictions: Antitrust and anticompetitive commercial practices:
o) Violations of the Communications Act. Commission FCC rules and policies:
d) Misrepresentation or lack of candor to the commission & abuse of process:
) Deceptive or fraudulent programming:

i Nisconduct by corporate applicants:

g) Emplovee misconduct: and

53 Misconduct in parent-subsidiary relationships and related subsidiary.

While the range and scope of the character policy remained relatively large, in practice, character
issues generally amounted to one opponent showing another opponent's lack of cander to the
Commission regarding finances. business dealings, or proposed station arrangements. Eventually.
character issues were eliminated as a comparative criterion but were kept as a basic requirement.

0. The FCC also allowed for an "other” category. This category allowed applicants. via a petition
or motion 1o enlarge issues. and to submit other evidence they felt should be significant in the
decision making process. The applicant submitting this addinonal information was reguired to
demonstrate the relevance of the information, The practice of enlarging issues became
widespread cnough where. at one time, the Commission designated a separate board to hear and
rule on these petitions. Ultimatelv. though. this responsibility was returned to the Administrative

Law Judges.

Fmancial Reguirements

11 Policy Regardine Character Qualificarions in Broadeeast Licensing, 102 FCC 2d 1179 ¢1986) ("Character Qualificanons™),
modified. £ FCC Red 3232 11990 ¢"Chacacter Qualifications Modification™). recon. granted in part, 6 FCC Red 3448 (19911
modifiod s part T FCC Red 63640 6366 (19920 ¢ "Further Character Qualification Modification™).

-




While the 1965 Policy Statement did not explicitly address the financial requirements of
apphicants. this was a central 1ssue in a 19635 Memorandum of Opinion and Order issued by the FCC.
The Commission assiened a pane! of three commissioners to review the financial issues involved in
three cases related to applications for UHF television stations in Butfalo. Cleveland. and Boston. In
cach community. three commercial VHF stations were in operation. and the question arose as to
whether a higher standard should be applied in determiing the financial quahifications. The panel
concluded that cach applicant should be required to project estimated annual revenues over a three-
vear pertod and to establish. by evidentiary proof. the basis for such estimates. A majority of the
panel turther concluded that a realistic estimate of construction costs and operating expenses were
alsa essennal and required that each applicant disclose all tactors which were considered in
computing such costs and expenses. On June 30. 1963, the Commission adopted the following rules
coverning fmanciat requirement for applicants for proposed stations:

() The Comnussion had to determine the basis ot each apphcant's (1) estimated
construction costs. and (2) estimated operating expenses tor the first year of
operation.

(b In the event that the applicant depended upon operaung revenues during the
first vear of operation to meet fixed costs and operating expenses. the
Commission had to determine the basis of each such applicant's estimated
revenues for the first vear of operation.

(o1 The Commission had to determine. in light of the evidence. which of the
applicants. if anv. demonstrated a reasonable hikelihood ot constructing and
continuing the operation of its proposed station in the public interest.

IV, Minority and Female Employment and Ownership Policies

Starting in the 1960s. the FCC has paid close attention to race and gender issues as they relate
ro broadeasting and the award of broadceast licenses. [n this section. we deseribe the chronology of
the FCC s minority and female ownership policies. from their rise in the 1960s and 1970s to their
reetaluation 1 the 1990s, The Jogic for these programs is best expressed in various court cases and
FOC pohey statements. Therefore we cite below the most important cases and policy statements
affecting the award of credit for minority and female participation in the determination of license
awards in the comparative hearing process.

-l Nondiscriminarion Emplovee Practices of Broadeust Licensees

The first tme the FCC directly addressed the issue of race in a formal policy ruling was in tts
1969 policy forbidding discrimination on the basis of race. color. religion. or national origm in
smptovment practice by licensees of commercial or noncommercial broadceast stations (18 F.C.C.2d
2400 1969 FCC LEXNIS 347 16 Rad. Reg. 2d (P & Fy1561). The Commission asserted its authority
i this arca by noting that the FCC s charged with ensuring that broadcast stations operate within the
public mterest and broadcast stations that have diseriminatory emploviment practices do not operate

S




within the public interest. To ensure cqual opportunity in everv aspect of empioyment opportunity,
cach broadeast station was directed to establish a proactive equal emiployment opportunity program.
The FCC reserved the right 1o act against any broadcast station that violated this pohicy. This
established the Commission’s night to. among other actions. revoke licensees and distribute them by
distress sales and to hear allegations of EEO violations in comparative hearings. While these actions
presented themselves on very rare occastons. and such occasions were restricted to actual findings ot
diserimination by a court or the EEOC. this policy was seen as a significant gender and race based

RIS

However, the LS. Court of Appeals for the District of Columbia Circuit, in a decision issued
i April 1998 (Lutheran Church - Missourn Svned v. FCC). held that certain provisions of the FCC's
broadeast equal emplovment opportunity rules were unconstitutional. That fail. the U.S. Court of
Appeais dented the FCC s request for a rehearing of 1ts decision. Thereafter. on November 19.
t99a. the Commission adopted a notice of proposed rulemakig (NPRM) outlining new rules to
further equal emplovmient opportunity in Broadcasting m a manner that is consistent with the court’s
decision,

B Pre-197N hvenership Policies
IR Mid-Florida Television Corp.

While the FCC monirored tor discrimination on the basis of race in the employvment practices
ot broadeast stations, imitially the FCC refused to include the racial composition of an applicant
croup as a relevant factor in a comparative hearing. This position was initially challenged in 1965
by the Comint Corp applicant group in the comparative hearing for a TV broadeast license in
Orlando. Florida.

In 1965 the D.C. Court of Appeals vacated the decision that awarded the TV license to Mid
Flonda Corp. and opened the license to competition. Eight applicants filed for ownership and the
matter went to comparative hearing. In the comparative hearing. one of the applicants. Comint
Corp.. filed an application which included two black owners with a 14% shared interest. The
proposed community tor the license awarded had a 25% minority population. Comint argued that
minority ownership should be siven comparative credit on the basis of the 1903 statement on
comparative hearings (1 F.C.C.2d 393 (1965)) which stated that the "two primary objectives toward
which the process of comparison . . . are . . . the best practicable service to the public. and . . . a
maximum diftusion of control of the media of mass communications.” The FCC noted that while it:

“is svmpathetic with Comint's argument and recognizes the validity of the goa!
of inercased minority ownership of the media of mass communications
however. the Communications Act, like the Constitution. 15 color blind and
theretore. in a comparative broadeast proceeding. which is governed by the
Comnussion's Policy Statement ... Black ownership cannot and should not be
an ndependent comparative factor . . . rather. such ownership must be shown on
the record to result in some public interest.”

9



Comint challenged the FCC's refusal to explicitly consider race in the comparatve hearing process
and appealed the FCC ruling to the DC Court of Appeals.

in the 1974 decision 495 F.2d 929 (D.C. Cir. 1974). the DC Court of Appeals reversed the
result of the Mid-Flortda comparative hearing. The Court held that comparative merit should be
awarded to an apphicant. two of whose stockholders. each owning approximately seven percent ot
the applicant's stock. were Black and would participate in the operation of the station. The Court
pointed out that both of the Black prmeipats were local residents of the community being apphed
tor whoe had been active in advancing the interests of Black members of the community. and that
25 percent of the population of the area applied for were Black. [t also noted that since the
mgehest imterest owned by any of the applicant’s principals was ten percent. the two stockholders'
individual and combined ownership was substantial. In addition. no Blacks were then
participating i the ownership or management of any of the media of mass communications in
that community, In these circumstances. the Court concluded that minority stock ownership 1s "a
consideration relevant to a choice among applicants of broader community representation and
practicable serviee to the public.” (161 U.S. App. D.C. at 357. 495 F.2d at 937.) The court went
an to comment:

It 15 consistent with the primary objective of maximum diversification of
swiership ot mass communications media for the Comnuission in a
comparative license proceeding to afford favorable consideration fo an
appheant who. not as a mere token but in good faith. as broadznig
community  representation.  gives  a  local minority  group media
entrepreneurship. . We hold only that when nunority ownership is likely
10 inerease diversity of content. especially on opinion and viewpoint, merit
should be awarded. (TV 9 Inc. v. FCC. 495 F.2d 929 (D.C. Cir. 1973).
cert. dented. 418 ULS. 986 (1974y).

Accordingly. without recommending or requiring any quota system, the Court held that mer

should be wwarded for minority ownership where it is likely to increase the diversity of program

it

content. especially of opinion and viewpoint. In a Supplemental Opinion. the Court emphasized that
it was not holding that merit should be based on Black ownership alone. but rather in that case upon

a meaningtul combination of ownership and participation in station affairs which indicared that

Black persons having a substantial identification with minority rights would b2 able to translate their

positions and their ownership stake into meaningtul effect on this aspect of station programming.
The Court also explained that "merit” meant only "favorable consideration.” or a plus-factor. not a
“prefercace.” and that it was to be weighed along with other relevant factors in determining which
applicant is to be awarded a preference. (161 US. App. D.C.at 361,495 F.2d at 941

This decision set a new precedent for the corporation of minority participation as a factor

1he comparialine hearng process.,

10




2 Rosemaore

Not long atter the Court of Appeals decided that minority credit for integrated nuinority
owners was appropriate. Administrative Law Judges began deciding cases on this basis.
Additionallyv. administrative law judges at the FCC expanded on the Mid-Florida decision. In
particular. the considerations applied to race in the Mid-Filorida decision were applied 1o gender in
the Kosemore decision.

In Rosemore Broadeasiing, Co.. Ine (534 F.C.C.2d 394,418 1975)). the FCC reasoned that
mtegrated female ownership should be awarded credit in comparative hearings because women. like
minorities. are "likeh to increase diversity of content.” The FCC went on to state that temale
participation i an application can be given credit when it “retlects broader community ‘
representation.” Because two of the three individuals associated with Rosemore Broadcasting Co.'s
application were female and these women planned on playing a significant role in the day-to-day
operation of the broadcast station. the Rosemore application was enhanced in the FCC eves. The

Rosemore Broudeasting Company went on to win the license in the comparative heanng.
I Attas Conmnenications

Asn other cases . in 1976 the FCC relied on reasoning set forth in Mid-Florida when it
cranted o nightime broadeast license 1o a minority owned organization. In this decision. known as
Uhe 1y Commmications decision (01 F.C.C.2d 995: 1976 FCC LEXI1S 1997: 39 Rad. Reg. 2d (P
& Fiy228). the FCC reasoned:

Black ownership and  participation are likely to bring  about
programming responsive 1o the needs of the Black citizenry. Therefore. 1t
held that Garrett's identification with Black listeners was a factor to be

VDR Famiiy Radio Inc.

fo e 197 Fhne Famhy Radio (61 F.C.C.2d 99501976 FCC LEXIS 199739 Rad. Reg. 2d (P &F) 228} decision the
FOC appears 1o herehten the importance of minority ownership and proposed panicipation in the comparative hearing
weiting, The Commission applied the ratonale of the TV 9 case to thix proceeding. and decided that “it1s apparent . ..
athstantial merit for . . . Black ownership and proposed participation must be awarded o an applicant with minority
ownership mterests.” Ultimately. the FCC awarded "moderate preference for integration of ownership and management
L o substntind preterence for Black ownership and participation” and mude “these preferences. . . decisive” in

v arding e Heense to Fline Metro Mass Medias Ine. The commission stated thav

W hiie we agree that ¢ivic participation 1s a factor 1 be considered i determining the significance
of the merit. the Supplemental Opinion of the Court makes it quite clear that the two essential
clomenis necessany Lo receive merit are Black ownership and participation by these owners 1n
ation alfaies. Moreoyer. as detailed i the Initial Decision (see paragraphs 39-78% ot the Imtial
Decisan . Netro's principals sufficiently participated i ¢ivie affains to sustain the award here.
This ciatement chirtied the primacy of importunce of both minoriey ownership and the participation of these owners m

~tahion atfurs,




wken into account by the Commission in passing on requests for waivar of
= technical requirements.

Co 1978 Starement of Paolioy on Minorite Ovnership

Sinee the DC Court of Appeals in 1974 had set in place minority ownership and emplovment
paticies within comparative hearings the FCC and Administrative Law Judges had started awarding
minority credit to applicants for broadeast hicenses. However. in 1978 the FCC observed a
"eontinuation of an extreme disparity between the representation of minorities in our population and
i the broadensting industry™ and subsequently issued "further Commission action” or Statement of
Policy on Minority Ownership of Broadeasting Facilities (See 68 F.C.C.2d979,982). This
sLitement Tormalized the use of minority merits in the comparative hearing process. In this
stiterment. the Cammission also officially set in place two programs that favored minority ownership
of broadeast stations. First. the tax certificate policy encouraged and promoted minority ownership
by giving a nwo-vear fike-kind-exchange transfer tax break (USC 1071) for the sale of licenses to
minorities i0the proceeds were reinvested m a simlar communication industry.

The basis of the tax certiticate resulted from decisions made more than 30 vears earlier. In
1941, the Commission and Congress developed tax certificates as a means to mitigate some of the
financial paia inflicted upon RCA due to the involuniary sale of its broadcast property, Tax
cortificates were used again during the 19705 o case the pan associated with “voluntary™ divestiture
of properties assochtted with the new cross-ownership constraints. The use ot tax credits for media
outicts. however. was repealed by Congress in 1995 on the basis of perceived abuses but new tax
incentive legislation which addresses any previous abuse is currently being proposed by Congress.
The second program put into place was the distress sale policy. which allowed for license owners
it were under serutiny by the FCC (and under threat of license revocation) to sell their station to &
minarite for 730 ot the appraised value. Inreturn, the FCC would cease its inquiry into the heense
daner. Belween 1978 and 1991, the FCC approved 15 distress sales. Note that both of these
programs apply to the secondary market. not the initial award of a license.

Muetvo Browdeasiing. Ine.

Revicwine the FCCTs policies under intermediate scrutiny. the Supreme Court held that the
FCU's policy of minority ownership and employment in comparative hearings which gave
enhancement credit for minority ownership and participation and the policy of allowing "distress
wiles™ 10 FCC-approved minority-owned firms did not violate equal protection under the Fifth

Amendimeni.
The Court reasoned:

Minority preference  policies  adopted by the Federal Communications
Commission (FCC)-- do not violate the equal protection component of the Federal
Constitutions Fifth Amendment. where Congress has enacted appropriations
leorstation (101 Stat 1329-31. 102 Stat 22106, and 103 Stat 1020) prohibiting the

12




FCC from spending any appropriated tunds to examine or change 1ts minority
ownership polices. because (1) the policies in question have been mandated by
Congress: (2) the interest in enhancing broadceast diversity ts. at the very least, an
pportant - governmental  objective: and  (3) the policies 1 guestion are
substantialiv related to the achievement of the government's nterest, since (a)
both the FCC and Congress--whose joint determination must be given great
welght--have concluded that there 15 a refationship between expanded minority
ownership and greater broadeast diversity. (b) this judgment is based on extensive
cmptricat evidence rather than on impermissible stereotyping. and (c¢) the policies
are o other relevant respects substantially related to the goal of promoting
broadeast dhversityv..,

I8 Gonder Ownership Policies
{0 Gatnesville Media, Inc.

Approximately one month after the Commission issued Statement of Policy on Minority
Cnvnership of Broadeasting Facihities. a Review Board hearing the Gainesville Media. Inc. case
reanahyzad iis decision regarding female ownership credit in comparative hearings. [nitially, the
bourd hetd that ..

sinee there was no evidence in the record of the extent of female ownership in
the mass media in Gamesville. we had no basis on which to conclade that
such parucipation would achieve a public interest benefit. Upon further
reflecnion. we now believe the better course is to consider female ownership
and participation. desplte the absence of record evidence regarcing the
ownership situations at other stations (see Ganesville Media. Inc.. 70
F.OOC2d 143, 149 (Rev. Bd. 1978)).

Soon after the Gainesville decision. a review board clarified the justification and reasoning
for tenuade ownership policics. The Board concluded:

. omerit for female ownership and participation i1s warranted upon essentially
the samie basis as the merit given for black ownership and participation. but
that 1t is o merit of lesser signiticance. The basic policy considerations are the
same. Women are a general population group which has suffered from a
discriminatory attitude in various fields of activity. and one which. partly as a
consequence. has certain separate needs and interests with respect to which
the inclusion of women in broadeast ownership and operation can be of value.
On the other hand. it is equally obvious that the need for diversity and
sensivity reflected in the structure of a broadcast station is not so pressing
with respect to women as it s with respect to blacks--women have not been
excluded from the mainstream of society as have black people (see Mid-
Floruda Television Corp.. 70 F.C.C.2d 281, 326 (Rev. Bd. 1978). set aside on
other prounds, 87 F.C.C.2d 203 ¢(1981)).




This decision demonstrated that credit 1s applied for female participation in a broadcast
license application. but that credit is not as significant as the credit applied for minority participation
i a broadeast Hicense application.

_ Srecie

The Steele Court. in contrast to Mid-Flonda. ruled against the use of gender policies in the
comparative hearing process. [See Sicefe v. FCC 770 F.2d 11921(D.C. Cir. 1985). Mr. Steele
sppeaied a comparative hearmg decision ruling that the gender credits provided by the FCC in the
comparatve hearing violated the Constitution. While not ruling on the constitutionality of the
gender distinction. the court did rule that the FCC exceeded its authonty in establishing the
vender credits,

After rendering s decision. a majority of the judges on the D.C. circust court agreed to
rehear the case and the initial decision was vacated. Prior to the new hearing, the FCC imittated a
notice of mquiry on the topic of race and gender ownership and employment policies in the awarding
of broadceast licenses ( Reexamination of the Commission's Comparative Licensing, Distress Sales,
and Tax Ceruficate Policies Premised on Racial, Ethnic. or Gender Classifications, Notice of
Inguiny. 1 FCC Red 1313 (1986). moditied 2 FCC Red 2377 (1987)). The goal of this inquiry was to
collect information in support of the Commission’s standing poiicies. This inquiry was frozen in
Tuss by an act of Congress (Continuing Appropriation Act for Fiscal Year 1938) and remained
frozen through 1994,

o Lanmprech

The carly 1990°s saw a movement away from the use of gender and racial ownership and
emplovment policies in the comparauve hearing process. In Lampreche v, FCC, 938 F.2d 382 (D.C.
19920 the D.C. Crrcuit Court held that the FCC’s use of gender integration as a “plus factor”™ n the
comparative hiearing setting was unconstitutional under Metro Broadeasting's intermediate level of
strict serutiny. The court asserted that the emplovment of generalizations concerning a particular
v Tavior as contrasted with another group’s behavior must be supported by evidence. The
Court tound that the FCC had not met this standard by demonstrating a measurable hink between
temale participation in the dav to day operation of a broadcast station and the programming choices
of said staton

roup s he

\. Elimination of Comparative Hearing Process

AL Bochel

I 1993 s Bechired deciston 10 F.3d 875 (D.C. Cir. 1993), the D.C. Circuit Court tound
that the “continued application of the integration credit is arbitrary and capricious. and therefore
unfawtul.” The couwrt stated that the policy of extending additional credit to applicants who
miended o personally manage and operate the broadeast stations was “without foundation.” By
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mvahdating the mtegration credit the court effectively eliminated gender and race ownership and
cmploviment policies associated with the integration credit. In 1994 the FCC suspended all active
comparative hearings until an adequate resolution to the issues raised in Bechrel could be
formulated.

The Telecommunications Act of 1996 eliminated the role of comparative hearings in the
renewal of broadeast licenses.  The 1994 suspension of the comparative hearing process effectively
became permanent in 1997 when Congress mandated that the FCC utilize a competinve hidding
process for the distribution of all future commercial broadcast license awards.”” The first auction
ssociated with this mandate oceurred in October of 1999 and generated (unotficially) about S38
mition from the distribution of 116 broadeast licenses and included several frozen license
applications from the Bechel ruling.

While minority ownership policies were not included in this auction process. first-time
ireadensters and “small” broadeasters were accorded with auction bidding credits to assist in

thor bidding.

V1. Broadceast Services

Botore 1965, AM radio was the primary broadcast service. Both telev sion and FM radio
wore cenerally m the experimental stage prior to World War 11 and theretore, the earty years of the
Leense application process and comparative hearing process consisted almost entirelv of AM radio.

A AM Radio

L these carly vears tand still todav). the AM radio license application process largely
consisled of meeting echnical requirements. The applicant was required to find a frequency that did
ot intertere with existing stations and had to meet a variety of other technical requircments. Some
of the technical tests necessary to complete the application process can be complex and therefore
quite expensive. [n particular with AM radio. applicants must deal with the use of directional
natterns and the use ot ditferent transmitter power during the day and night to minimize potential
Iterforence with other stations. Applicants were also required to demonstrate that an award n their
Svor would result in an “efficient and equitable™ distribution of radio spectrum. For example. each
applicant was required to describe the local community's broadcasting needs and how their station
would meet those needs. '

Onee the applicant had met the technical requirements. the application for an AM radio
rondeast license was listed in the Federal Register for 30 days. During this time. interested parties
could 1ile @ complaint against the applicant or apply for the same license. Because the mitial
applicant received no preterence tor filing first. these rules presented a significant amount of risk for
the initial applicant that they might not receive the benefits from their investment in time. cffort and
moeney spent to pass the technical requirements.

13 e Omnibas Budeer Reconciliation et of 1993 Pursiant to this Act the FOC received the authoriy to conduct auctions, Also
oot tiad compertive bidding was not reguired for broadeast heense awards in which enty one applicant expressed nterest,
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I cases where there was a legitimate objection to a license application from a third party or
even when there was an objection from a superficially qualified competing applicant. then the
license application would be redirected to a comparative hearing. 1f there were no competing
applicants and no third party objection. then the license would be granted if the applicant had no
other significant defects.

Ax s the case with almosi all formal legal proceedings. it was possible for the interested
mrties 1o settle the dispute outside the formal proceeding. n particular. comparative hearings could
be setded by the competing parties betore the ALJ reached a decision. Often one of the applicants
competing for a license “bought-out” the other applicants by offering money. payment of costs.
cooperiation or outright merger.

i the 1940s. the Federal Communications Commission {the successor 1o the Federal Radio
Commission) created a aroup of 28 powerful stations operating at S0kw. Each station shared 1ts
duvtime channel frequeney with other stations around the country, but at sundown as the other
oft the air the channel was clcar except for the powerful stations that at night could reach

sLafrons

Jdistant and remote areas of the country.

n 1980 the FCC decided to end the “clear channel”™ protections but to protect those stations
from interference for a radius of 730 miles. It allowed the clear channel stations 10 reach larger areas
than ordinarny stations. but permitted an additional 125 stations at night. The new stations were
Simted opower o Tk exeept in special cases. and the FCC expressly refused to allow the clear

Canmel stations o raise their power above S0kw."

international developments led the FCC to decide to reduce the congestion in the existing
AN band. By allowing existing AM licensees to operate new stations in the expanded band and then
Ater a trmsition period shut down their old stations. the FCC hoped to reduce interference and
dnprove sienad quality. The FCC limited the entire expanded band to the migrating AM stations.

I 1990, there was a freeze on all AM broadeast applications during the inquiry into improving
AM radio. Final assignment of the new channels was delayed by petitions for reconsideration filed
by the NAACP. the League of United Latn American Citizens. and the National Black Mediu
Coalition. Thev asserted that "awarding 100%, of the expanded band to mcumbent broadceasiers 'will
Lave Hule or no impact on AM band interference.” whereas awarding some of the expanded band to
minorites would substantially alleviate the 'gross underrepresentation’ of minorities in the ownetship
of broadeast stations.” These groups proposed that incumbent broadcasters migrating to the
expanded band would issue tax certificates for selling their existing band stations to minonues. The
woller would retain iy license for a station in the expanded band. The FCC rejected this proposal and
held thut i1s earlier decision in reducing AM congestion had to be the top priority in awarding

expunded band licenses.

T The Ut oo expanded the A hand in 1979 as part of the World Administrative Radio Conference. At this time the AM band
‘ ooty Hemisphore from 225 o FT03 kHz Agrecments reached at subsequent Regienal Admisiratnve Radio

Yo <hlions i the new section of the hand te FOkw
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5. FM Readio

FAL is located 1n the VHF band. Tt occupies frequencies berween 88 and 108 MHZ and is
Alowed @ broadeast range of 30 10 75 miles. That spectrum space 1s divided into 100 assignable
Chunnels cach 200 kKHz wide. The lowest 20 channels are reserved for noncommercial educational
Gations: the remaining 80 are for commercial use.

[0 1983 in an effort to meet the increased demand for FM stations. the FCC initiated a drop-in
rulemaking atlowing new FM stations to be started without interfering with present broadcasters.
o the FM drop-in rulemaking. the FCC voted to give a preference to both AM daytime broadcasters
and o mmoriy apphicants.

C Teltovinion Stations

By the end of 1936, 3935 VHF stations and 96 UHF stations were on the air. By 1960 only 75
(15701 of the 375 commercial stations on the air were UHF. even though 70 percent of the total
channel assigniments were UHF. The underutilization of UHF spots led the FCC 1o reallocate
frequencies to other uses. e.¢.. land mobile use. In 1980. 63 percent of the television assignments
wore UHE The vacaney rates were as follows: 61 of the 578 VHFs: 266 of the 648 commercial
U HF< I the top 100 markets. vacancies existed on 86 UHE channels but on rio commercial VHF. In
Uhe top 2060 marckets the figures were 176 UHF vacancies and six VHF vacancies.

Starting tn 1979, UHF stations became more attractive due to the growth and development of
cabie television. When received through cable. UHF and VHF stations are of comparable quality.
Moreover, FCC rule changes regarding cable allowed a single television station to become a
“auperstation” by supplyving its programs by satellite to cable svstems throughout the country.

i Ditlerences hetween AMFM and TV

The 1eleyision and FM radio license application process had a few important differences
font the AN radio license, Technically, television and FM licenses were less complicated and
therefore less expensive to apphy for. In particular, the guidelines associated with the assignment of
requency and distance separation of stations is relatively straight-forward given that both of these
corvices broadeast on a “ling-of-sight™ principle and are not subject to the same impact that the
onosphere inflicts upon AM ransmission. Rules for the separation of television and FM stations are
cven listed clearly in the Code of Federal Regulations (47 CFR Part 73). Further. the Commission
o allocated tefevision and FM wchannels™ to cities. which as a result frequently eased the search
for an apen frequency. As with AM radio license applications. the initial application fora particular
FA] racio Hcense was listed in the Federal Register for 30 days. Again. during this listung period
sdditional Hieense applicants could enter the process or a third party. not associated with an
applivant. could object to any ot the applications, In particular. an incumbent radio station could
hav ¢ objected toan application on the basis that the market in question could not economically

e U O TEY e 14, 1983 Releaseds Adopted May 26, 1983

DOUHI ations e ore SSponsive 1o operate heeause 1iakes H lmies as much power for i UHE ransmirter to reach the same arca

sy O e




support anot ther station or if they felt that the new station would improperly interfere with their
stenal. Mutually exclusive licenses would eventually be resolved through the comparative hearing
process. Also. similarly to AM stations. these mutually exclusive applicants could settle thew case

nrive o an ALl decision.
Ve Evelution of Ownership Rules

As discussed previously. diversification of control of mass media was of primary importance
as o fctor i the comparative hearing process. Theretore the ownership rules had a very significant
ctTect on determiming who could apply for a broadeast license. This section de seribes the chronology
of the ownership rules as they have evolved since the early 1940s.

The onlv information that we have seen regarding rules prior to the 1930s pertains to the
‘11*L;1l\'1=-1 of RCA In the carly 194075, Resulung ’nom the Chain Broadcasting Report. the FCC. with
fe blessing at the Supreme Court. ordered RCAL which owned two separate . NBC radio networks
ithe Red and Blue networks). to divest the Blue network to Edward Noble (the Blue network would
cventually become ABC ). In response to the dramatic growth in broadeast outlets and their growing

influence 10 the transmission of information to society in addition to the possibility of a firm

controlling oo much of an arca’s media. the FCC introduced its first set of ow nership rules in the
SRS

i its role of ensuring that a diversity of viewpoint exists. the FCC has the authority 1o
determine how many stations a single person or group may control and at tumes s has determined what
percentage of the audience a single person or group may achieve. The limits on ownership have
Shaneed over the vears as prevaling views have changed on just w hat constitutes too little diversity

oo much control of the media. Also impacting these prevailing views has been the increise m
miedin oullcis i most markets. from new radio and television stations to cable ‘satellite television to
now the Internet. Until recentlv. though. the limits on the local ownership of media outlets did not
vary according 1o the size of the market that the station 1s uying to reach. In effect. the local
ownersiup constraints were one size fits all.”

.
Ve
\

[N

The logic for the ownership limitation were reaffirmed in a pumber of judicial decisions. For
example. in Cirizens Compumnications Center v, FCC. 347 F.2d 12010 (D.C. Cir. 1971). the
Lnited States Court of Appgdl\ for the District of Columbia observed that "public interest.
convenience. and necessitv would be best served it licenses were ow ned bv a diverse set of

people. The court stated:

Since one very significant aspect of the “public nterest. convenience. and’
necessitv” s the need for diverse and antagonistic sources of information. the
Conmmission simply cannot make a valid public interest determination without
considering the extent to which the ownership of the medm will be concentrated
or diversitied by the arant of one of the applications before

While this decision reflected the belief that ownership should not be concentrated in the
hands of a fow. it also reflected the beliet that even a diffuse ownership did not necessarily fultill the
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public need for a diversity of viewpoint. In this decision. the court also recognized the disparity
herween the number of licenses held by minorities versus the number of licenses held by non-
mMInorites.

*As new interest groups and hitherto sitent minoritics emerge in our cociety. they
Jrould be given some stake in and chance to broadeast on our radio and television
frequencies. According to the uncontested testimony of petiticners, no more than
4 dozen of 7.300 broadcast licenses issued are owned by racial minoritias,

While no quota svstem is being recommended or vequired. and while the faumess
doctrine no doubt does serve 1o guarantee some minimum diversity of views. we
simply note owr own approval of the Commission's long-standing and firm!yv held
policy in favor of decentralization of media controt. Diversification is a factor
praperly to be weighed and balanced with other tmportant factors. including the
renewal applicant's prior record. at a renewal hearing. For two strong statements
by the Commission itself on the importance of diversification, see Bamberger
Brondeasting Service, Inc.. 3 Pike & Fischer RIR. 914, 925 (1946). and Polwey
Statement on Comparative Broadeast Hearings, | F.C.C.2d 393. 594 & . 4

(196G

Table 1 shows the ownership limits and how they have changed from 1950 to today. From 1950
unuil 1970, any single person or group could own 1 AM and 1 FM station and 1 television station n
local market. For the national market. the limits were 7 AM and 7 FM and 7 television stations. of
which only S could be VHF. Therce was no limitation on cross ownership during this period. During
this period. owners of an AM station frequently applied for and/or purchased FM and television
stations to complement the AM station that they already owned m the market.

The 1970s introduced cross-ownership rules to stimulate the growth in diversity i the media.
Firat o 1970, the Commission prohibited the cross ownership of radio and TV faciliues 1 a city.

| ier in 173, the Commission extended the cross-ownership prohibition to newspapers and
broadeast facilities. In both cases. the new rules prohibited new combinations. but grandfathered
srior combinations. To encourage breaking up pre-existing cross ownership situations, the FCC
olTered the use of tax certiticates which provided some monetary incentives for owners holding a
Cariery of medi interests to voluntanly divest. In some occasions. interested parties challenged the
sroadenst fieenses of firms that had not voluntarily divested of some properties.

In contrast to the more stringent regulations with respect to Cross ownership of local media.
dhe Tocai and nanenal ownership regulations regarding television and radio stations have. in general.
hecome ioss siringent over tme. Since 1985, there has been a aradual retaxation of the restrictions
on the number of radio and TV stations that can be held in both local and national markets. with
dramatic rule shifts in 1992 and 1996, Today. the number of stations per market now depends on the
aumber of stations in the overall local market (although both the Department of Justice and the FCC
frequentiv review the share of advertising revenue held by the merged firm before approving of any
meaction. . For the national market. there has been a gradual increase in the number of stations
Wi nathy in 1996 there is now no limit on the number of stations that can be held nationally
raitheuch. firms cannot own television stations that serve more than 33% of the nation’s population}.
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With respect to cross ownership rules. there has also been some aradual increase n flexibility. By
LONS, the 1O hevan granting occasional waivers (such as in the case of Capiral Cities purchase of
A13C 0 which Capital Cines was allowed to maintaim cross ownership ot radio and television
Cilions 1n several mavkets). allowing some degree of cross ownership of TV and radio stations and
between broadeast stations and newspapers. As recent as this year. the FCC has begun to liberalize
the rules prohibiting cross ownership and has formally relaxed the prohibition so that cross
ownership between radio and television stations can oceur in markets where there are at least a
miminaum threshald number of media outlets. The relaxation of cross ownership restrictions has so
for nol been exiended to joint ownership of TV and newspapers. or radio and newspapers.
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Table 1. Local. National, and Cross Ownership Rutles

(1930 - 1999)

Year Local Market : National Market I Cross Ownership ‘
— . | Rules :
1930 Radin 1 adband L EM ST AMand TEM . None :
T TN 7TV of which only S can be VHF i
fy N Prabizhin ownership ol radio and L Samic as 1930 | Prohibit ownership of radio and |
TV starrans 3 the g okt ETV statjons in the same market,
L ; sdoxdstng cross ‘ ¢+ Grandftathered existing cross :
o onciership, | | ownership. "
[yTa Nameas 1970 ¢ Same as 1970 —: Additional prohibition of
’ ownership of TA and :
L newspapers in same market. :
I Grandfathered existing cross !
i B owaership. o
fuss Jandie 1 AN and FA] 12 AN and 12 FAL plus 2 addinonal AN Same as 1975
and FALIE they are vontrojied by Minorities | Howeverowiivens .
arsmall business. i occasionaliy granted, :
s . vl e . F—— !
I I TV exeept conld add w 2™ imwas a 12 TV plus 2 TV ifthey are conrodled by |
satediite ot the first munoritics or small business. TV Stations
may reach no more than 237 of popuianion. ‘
LT receive 30%a eredit i population i
o [ determmation,
Py Rl S s LUNE Same s TO83 T The Commission adopted
& ruling that refaxed previous
Iy T ulings prohibniing cross
Cownership of TV and Radio,
The FOC adopied 2 wmser ‘
i policy permung many Radio
. TV combinations, {tor
: ©aunpiary See MM Docket No.
; 91-221 Releused Aug 51999
1Yz Radio © Inmarkets with 13 or more stations. 2 | 18 AM and 18 FM: plus anon controlling | Same as {959
Vi and 2 EAT as lony s the combined  antrihutable interest in 3 AN and 3 FME
e of andienee 1 Tess than 2370 In | they are controlled by minorities or small
Markoors worh foss thae 15 stations. 3 Buisiness.
Srators wth o more than 2 as AN ‘
de BN s Tong es it Bas nomoere than i
St ot market s stattons, ‘
1 ,
" S s JUNE, Same s TUNS, :
Tl Radio Name s R 20 AN and 20 FA plus a non controlling L Same as 1984
| autributable iterest i 3 AM and 3 FhOIE !
i thev are controllied by minorities or small
| busincss,
3 l
i i s JUNS Sime as IS :
| T T ket with 45 o muore siitions S No it P Same as 1URY
setops with peomore thian 3 aither i
S ar FAT Tnmackeis with A0 ‘

4dsutens: T ordio with noomore
that 4 aithier service. I markets
with 12-29 stagons: & radio stations
thoo more than 4 either semaee.

sty fewer than T3 sihions:

o stailops with oomore than 3 n

No hnit as fong the stations do not serve
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Siher servee, i mere than 35% of the nation’s population | i
. = . . . ! H
UHF receive 307 credit in population i !
™ Same as 1983 determination i

Table 1. Local, National, and Cross Ownership Rules continued

Year : Local Market } National Market I Cross Ownership !
- ‘ Rules
a0y

|

iLadio Namu s 190G Same ax 19960, 1 e market has at Teast 20
!
I separately owned broadeast
]

IRy Twe TV snanons i marker it the F Same as 1996 bur in markets where firms

i newspaper. cable “volees:T 2
second autlet s Financiallv troubled” . F own 2 TV doesn 't double count towards P TV andd 6 radio stations or 1TV
ot vet bl or s not amony the © 3% of nationwide population hinn andd 7 radie stations,

I¥"he market has ar east 10
separately owned broadeast.

marker’ s 4 rop-rated stations ar time ol
purchase ad ~adependentiv ovwned

T STOns T, A OWRer may I newspaper. cable “vorees:” 2TV
o conmor averlapping statiops if ‘ ‘ and 4 radio.

s e based in different designaed IV and 1 radio allowed |
marke arcis. ‘ P overvwhere, TV Newspaper |

|
cross-ovwnership remain |
profubited {for how). ‘

Suuree:

cords and case b A er TYS00 only policy changes are presented in the rahle. Where “same™ ondicaed. the same limits

St d i pres oas periods

VL Recent Developments

Adarand and U.S0v Virginia

Afler the suspension of the comparative hearing process due to the Bechire! decision, but
betore the implementation of the broadcast license auctions. two important court cases were
decided which will impact the ability of the FCC to implement minority and female ownership
Al emploviment pohicies in the futuare,

Inthe 1993 ddarand decision {315 U.S. 200 (1995)]. the Supreme Court held that any
federal program that uses racial or ethinic criteria as a basis for decision making must serve a
compelling vovernmental interest such as remedying past discrimination and must be narrowly
milored 1o serve that interest. Furthermore. the court ruled that any racial distinctions emploved
B foeal state. or the federal government “must be analyzed by the reviewing court under strict
sorutiny” specitically overruling the standard of review used m Merro Broadceasting.

- g

cast o ot e tetlowing condimions must applyvihy Station has been ofT the air far at least four months thecause of financial
Doy and the puver s the only “reasonably avaitable™ entine walling 1o operate the station: 2y the station has an audience share
bobow <" 31 statien s b poar financiad condition negative cash flow for the previous 3 vears ) 41 ther2 is proot of ne out of town
buser Sy there is a demonstration of “tangible and verifiable™ public-interest benefits beyvond mere cost savings and ctficiencics.
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\o Caited Staies v, Virginia, 318 U.S. 515 (1996). the Supreme Court considered the
distinetions made by local. state. and the federal government with respect to gender. In this case
the court reaffirmed that these gender distinctions need only satisfy “intermediate scrutmy’
While the definition of intermediate scrutiny is somewhat vague. itis clear that intermediate
~erutiny is a lower standard than strict serutiny.

N, Conclusion

As described above. the history of the license application process has been subject to
many chanees over the vears. Continuous changes in ownership regulations. and minority and
female ownership and emplovment policies have occurred throughout the period. The 1960s and
Uie 19708 s an increase in minority and gender policies. The basis for many of these policies
were court rulings that reversed comparative hearing results. Yet. it was not until 1978 when the
comparative hearing process specifically outlined the use of minority ownership policies and the
ntroduction of other programs aimed to spark minority wterest in the secondary license market.
Sinee this dite. however, the constitutionality of minority and gender ownership policies have
hocome more uncertain and can be implemented only under more rigorous cirsumstances.




