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THE COMMISSION HAS BROAD AUTHORITY TO ESTABLISH INTERIM AND
TRANSITIONAL RULES TO MAINTAIN COST-BASED UNBUNDLING

The Commissionhasbroad authority to adoptunbundlingrules that continueaccessto

combinationsofswitching andotherelementsat existingrates,with an appropriatephase-outof

thoserequirementsunderproperconditions and after an adequateand stabletransitionperiod.

First, given the chaosthat would result if cost-basedaccesswere endedat the close of this

calendaryear, theCommissionshouldpromptly issueinterim rulesthat maintainthestatusquo

of existingswitchingunbundlingrequirements(andmakeclearthat therewill be no subsequent

“true ups” to higherrates),pendingfinal rules that respondcomprehensivelyto USTAII. The

needfor this immediateCommissionactionis so clearthat theycanbe and shouldbe adopted

without notice and commentpursuantto the “good cause” exceptionin the Administrative

ProcedureAct. Mid-TexElectric Coop. v. FERC,822 F.2d1123 (D.C. Cir. 1987).

But this stop-gap measureis not alone sufficient to preserve local competition.

Competitive carriers must make decisions now that will commit capital well beyond the

Commission’spromulgationof final rules. In order to continueto providecompetitivelocal

services,carriersmustthereforehavereasonableassurancestodaythat they will continueto be

ableto leaseswitchingat cost-basedratesfor a significantperiodafterfinal rules issueto allow

for an orderly transition to the provision of facilities-basedservice to new and existing

customers. Accordingly, the Commissionshould immediately, expressly,and unequivocally

commit that its final rules will include a reasonablemulti-yeartransitionplan for unbundled

switching. Anything lesswould be readby thecompetitivecarrier andinvestmentcommunities

as a clear signal that the Commissionlacks any commitmentto take the stepsnecessaryto

facilitate local competition, and anything less would therefore inevitably causecompetitive



carriersandinvestorsto redeploytheircapitalandresourcesandradicallyscalebackoreliminate

theirmassmarketofferings.

Thereasonthatsuchtransitionalrulesfor switchingarenecessaryis the samereasonthat

virtually no competitivecarriertodayusesits own switchesto providelocal telephoneservicesto

massmarketcustomers— despitethe incentivesandmassiveeffortsby AT&T andotherCLECs

to do so. Therehavebeenand continueto be severeoperationaland economicbarriersto the

provision of such services. It will necessarilytake several years of hard work by the

Commission,statecommissionsand the industry for theseexisting operationaland economic

barriersto be eliminated. Specifically,it is concededthat theILECs do not currentlyhave,and

needto put into place,“bulk hot cut” proceduresthat will allow customersto be transferredto

newfacilities-basedarrangementswithout servicedisruptionsandthat areshownto besufficient

to meetforeseeabledemandandperformancestandards.Further, theCommissionandthestates

needto takethe stepsnecessaryto ensurethat today’s competition-foreclosingILEC hot cut and

collocationchargesareconstrainedto levels that will support competitiveswitch deployment.

And evenafterthe conditionsthat give competitivecarriersthecapability ofeconomicallyusing

theirown switcheshavebeencreated,it will takesubstantialtime beforetheseswitchescanbe

deployed,testedandmadeoperationalin volumesthat will allow millions ofUNE-P linesto be

cut-overusingthenewlydevelopedbulk hotcutprocesses.

The courtsroutinely approveof theuseof transitionalrules as “a standardtool of the

Commission,”WesternUnion Tel. Co. v. FCC, 815 F.2d 1495, 1505 (D.C. Cir. 1987). And, as

explainedbelow,both § 271 and§ 251 oftheCommunicationsAct give the FCCclearauthority

to reflect the economicandmarketplacerealitiesby adoptingreasonablemulti-yeartransitional

rules. Moreover, SBC and Verizon are independentlyobligatedto continueto provide cost-
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basedunbundledswitchingunder the mergerconditionsto which thoseentitiesvolunteeredto

gainapprovaloftheAmeritech-SBCandBell Atlantic-GTEmergers,respectively.

To ensurethat facilities-basedarrangementswill bepossible,the Commissionmustalso

act quickly with respectto high-capacity ioops, transport and loop-transportcombinations

(known as “EELs”). Although the D.C. Circuit upheld the Commission’shigh-capacityloop

rules,the ILECs areclaiming that thoseruleswereimplicitly vacatedby the “reasoning”of that

decision. The Commissionshouldpromptly confirm that its high-capacityloop rules remain

binding. In addition, theCommissionshouldimmediatelyissuea standstillorderwith respectto

unbundleddedicatedtransportthatpreservesthecapacity-basedunbundlingobligationsthatwere

endorsedby all five FCC commissionersin the Triennial ReviewOrder. The Commission

should then promptly addressthe D.C. Circuit’s concernswith respectto the availability of

specialaccesstariffs andissuepermanentrules requiringaccessto dedicatedtransportup to the

capacitythresholdsidentifiedin the Triennial ReviewOrder. Finally, the Commissionshould

eliminateall existing“userestrictions”onEELs,asthesecanno longerbemaintainedin light of

USTAIi’s vacaturof the FCC’s “qualifying service” definition (and, indeed,have neverbeen

supportedby anyvalid justification).

Regardlessof what statutory vehicleusedon remandby the Commissionto maintain

existing unbundling obligations, the Commission’s interim rules will not require state

commission-approvedrevisionofthecontractsthat governthe interconnectionrightsenjoyedby

competitivecarriersvis-a-visILECs. ThesebindingcontractscurrentlyrequireILECsto provide

unbundledloops, transportandswitchingand, as a generalmatter,maybe reformedonly when

therehasbeena “changeof law” that eliminatesentirelyan ILEC’s obligation to continue to

provide unbundledaccessto its network. Thus, to the extent that the FCC simplypreserves
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existing unbundling obligations, there has been no action that would necessitatecontract

reformationunderinterconnectionagreement“changeoflaw” provisions.

Section 271 Authority. Section 271 grantsthe Commissionclear authority to adopt

transitionalrules that will protectcompetitionduring the periodin which existing operational

and economicbarriers to self-deploymentof switching are eliminated and customersare

migratedto new facilities-basedarrangements.AlthougheachBOC hasreceivedlong distance

authority in eachstate, § 271(d)(6) of the CommunicationsAct gives the Commissionthe

authority to revokethis authorizationor to imposeconditionson its exerciseif the BOC is no

longer in compliancewith the competitivechecklist or if changedconditions meanthat the

BOC’s provision of long distanceis no longer in the public interest. The Commission’s

authorityto insist that theBOCs continueto provideaccessto combinationsof switching and

otherelementsat cost-basedratesduring atransitionalperiod— thatwill allow competitionuntil

competitivecarriershave been able to transition customersover to their own switches— is

beyondseriousdispute.

First, the competitivechecklistunambiguouslyrequiresthat switchingbemadeavailable

by BOCs with long distanceauthority— evenif switchinghasbeenremovedfrom the national

list of § 251 network elements— and the Commissionis authorizedunder § 201(b) of the

CommunicationsAct to adoptrules cappingthe ratesunderwhich suchswitching (and other

elements)must be madeavailableby BOCs. Second,the Commissioncandeterminethat the

BOCs’ continuedprovisionof long distanceserviceswould not bein the“public interest”under

§ 271(d)(3)(C) unless they continue to provide cost-basedaccessto switching during the

transitional perioduntil millions of massmarket customerscan, in fact, be servedthrough

facilities-basedarrangements.
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TheCommissioncanand shouldimplementthesefindingsby adoptingnationalrulesthat

so provide. Although § 271(d)(6) provides, as an enforcementmatter, for state-by-state

revocationproceedings,§ 201(b)authorizestheCommissionto adoptrulesto implementeachof

theprovisionsoftheAct, including § 271. Theserulescanembodygenericdeterminations,and

the Commissioncan apply its rules in individual revocationproceedingsunder § 271(d)(6).

Alternatively, the Commissioncould make “generic” determinationsin a unified complaint

proceedingandconfirmthatthesefindings apply to particularBOCsin individual orders.

Section 251 Authority. The Commission also has authority under § 251 of the

CommunicationsAct to adoptbothinterim andtransitionalunbundlingrulesthat continueaccess

to combinationsof switchingandotherelementsat existingrates,with anappropriatephase-out

ofthoserequirementsunderproperconditionsafteran adequateandstabletransitionperiod. In

USTAII, thecourtof appealsfaultedtheCommissionfor not examiningmorecarefullywhether

impairmentcouldbe solvedby requiringtheILECs to providebulk hot cutsthat weresufficient

to supportexpecteddemand. Shouldthe Commissionon remand“regulatedirectly” ILEC hot

cut processes,it would not follow that existingoperationalandeconomicsourcesof impairment

would be immediatelyeliminated. To thecontrary,thereis everyreasonto believethat it would

be severalyearsbeforethe conditionswould exist to allow competitivecarriersto self-deploy

theirown switches.

Critically, to theextenttheunbundlingrulesthat theCommissionpromulgateson remand

reflect apredictivejudgmentasto thetime in the future whenswitching impairmentwould be

eliminatedby themechanismsit wasrelying on to solvethehot cut problemandotherbarriersto

self-deploymentof switches,a predictive finding that impairmentwould be eliminatedin the

future would not meanthatthe Commissionwould be requiredto eliminateunbundledaccessto
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switchingat that precisepointin time. To thecontrary,the Commissionhasauthorityto phase-

out unbundlingover a reasonableperiodof time. Under the “at a minimum” languagein §

251(d)(2) of the Act, for example,the Commissionhasthe authorityto adoptrulesthat require

cost-basedaccessto anelementduring transitionalperiodsevenaftertheCommissionhasmade

findings of non-impairmentfor the particularelement. As noted,even after the severalyear

period requiredto establishadequatebulk hot cut processes,it will taketime for competitive

carriers to purchasethe necessaryswitches, securethe necessarycollocation arrangements,

deploy those switches, securethe necessarybackhaultransport arrangements,and cut-over

existingcustomersto thoseswitches. For thesereasons,in instanceswhenunbundledaccessto

network elementsis eliminatedon the basis that competitive carriershave the capability of

deploying their own switches, § 251(d)(2) gives the Commissionauthority to promulgate

reasonablerulesto protectthepublic interestby preservingexisting unbundlingrequirementsto

give competitivecarriersarealisticopportunityto deploytheirown facilities.

Mid-TexElectricCooperativev. FERC, 822 F.2d 1123 (D.C. Cir 1987)confirms thatthe

Commissionalso has § 251 authority to establish interim rules requiring that unbundled

switching remainavailableat existing ratespendingcompletionof the remandproceeding.In

that case, the D.C. Circuit vacateda FERC rule allowing utilities to changedepreciation

methodologies,becausetheFERChadfailed adqeuatelyto addressargumentsthat thechangein

methodologycouldproduceanticompetitivepricesqueezes.On remand,FERC promulgatedan

interim rule that did not change“the substanceofthe generalprovisionsof the [vacated]CWIP

rule,” id. at 1124,but respondedto thecourt’s concernsby notingthatit would considerrequests

to waive the rule upon a showing of anticompetitiveeffects, id. at 1131. In upholding the

FERC’s interim rules, the court of appealsstressedthat its mandate“was clear on what was
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expectedof FERC at the end of the line, i.e., on the standardsagainstwhich anypermanent

[depreciation]rules would be measured,”id. at 1130, andnot a requirementthat interim rules

exhaustivelyaddresseveryaspectof the court’s opinionvacatingthe prior rules. Id. at 1131

(“FERC hasput into place safeguardsadequate,at leaston their face, to protect customers

againstthe kind of injuries its [depreciation] policy may cause”). The Commissioncould

similarly justify maintainingcost-basedunbundledswitchingduring the remandproceedingby

agreeingto entertainwaiverrequestssupportedby conclusiveevidencethat thehot cut andother

entry barriersto the presentuse of competitive switcheshave been removedin particular

geographicareas.

The Merger Condition Unbundling Obligations Of SBCAnd Verizon. In both the

Ameritech-SBCMergerOrder, 14 FCC Rcd. 14,712 (1999)andtheBell Atlantic-GTEMerger

Order, 15 FCC Rcd. 14,032(2000),the Commissionfound that the mergerswould harmlocal

competition. Nonetheless,it permittedthepartiesto mergeon certainconditions,includingthose

specifically designedto facilitate local competition. One of the central conditions was a

condition designed to protect local competition given the uncertainty surrounding the

Commission’s unbundling rules. To addressthis, SBC agreed “to reduce uncertaintyto

competingcarriersfrom litigation that may arisein responseto the Commission’sorder in its

UNE Remandproceeding,”andagreedthat “from now until thedateonwhich theCommission’s

orderin thatproceeding,andanysubsequentproceedings,becomesfinal andnon-appealable”it

“will continueto make available to telecommunicationscarrierseachUNE that wasavailable

underSBC’sandAmeritech’sinterconnectionagreementsasofJanuary24, 1999, evenafterthe
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expiration of existing interconnectionagreements.”Ameritech-SBCMerger Order ¶ 394~1 In

the subsequentBell Atlantic-GTE merger,the partiesagreedto a virtually identical condition

(thatalsopreservesline-sharingrequirementsunderthe samestandard). SeeBell Atlantic-GTE

MergerOrder¶ 316.

Thus,the Commissionneeddo nothingto continueexisting unbundlingobligationswith

respectto SBC andVerizon. TheseILECsvoluntarily agreedto provideall existingUNEsuntil

the Commissionaffirmatively relieves them of that obligation (and that Commissionorder

becomesfinal andnon-appealable).In its remandorder, theCommissionshouldconfirm thatthe

mergerconditions continueto obligateSBC and Verizon to provideunbundledswitching and

transportpendinganyfinal andnon-appealablerulesthatrelievethemofthat obligation.

Section4(z) Authority. Somehavesuggestedthat the Commissionshouldadoptinterim

or transitionalrules relying exclusivelyon § 4(i) of the CommunicationsAct. Although the

Courtshaverecognizedthat § 4(i) givestheCommissionauthorityto protectits corejurisdiction

andto issueinterimrules,see,e.g.,Lincoln Tel. & Tel. Co. v. FCC, 659 F.2d 1092, 1108 & n.76

(D.C. Cir. 1981),theyhavealso heldthat “section 4(i) is not a stand-alonebasisof authority”

and “section 4(i) authoritymust be reasonablyancillaryto otherexpressprovisions.” Motion

1 Themergerconditionitself (MergerConditionXVII) statesthat SBC/Ameritechwill continue
to provideTiNEs

under thesametermsandconditionsthat suchUNEsorcombinationsof UNEs that were
madeavailableon January24, 1999,. . . until the earlierof (i) the datethe Commission
issuesa final orderin its UNE remandproceedingin CC DocketNo. 96-98 finding that
the UNE or combinationof UNEs is not requiredto beprovidedby SBC/Ameritechin
the relevantgeographicarea,or (ii) the dateof a final, non-appealablejudicial decision
providing that the TiNE or combination of TiNEs is not required to beprovidedby
SBC/Ameritechin the relevantgeographicarea. This Paragraphshallbecomenull and
void and imposeno further obligation on SBC/Ameritechafter the effective dateof a
final andnon-appealableCommissionorderin theUNE remandproceeding.

Ameritech-SBCMergerOrder, App. C, ¶ 53 (emphasesadded,footnoteomitted).
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PictureAss‘n ofAmerica,Inc. v. FCC, 208 F.3 796, 805 (D.C. Cir. 2002). Thus, although§ 4(i)

confirmsthe abilityoftheCommissionto issueinterim andtransitionrulespursuantto § 251 and

§ 271, transitionalrules expresslybasedupon authorityundersections251 and 271 would be

easierto defend.

Authority To Continue Unbundled AccessTo High CapacityLoops and Transport

Facilities. Thesesameprovisionsgive the Commissionthe authority to mandateinterim and

permanentaccessto high capacity loops and transport facilities, both individually and in

combinedform. Indeed,USTAII compelsretentionof high-capacityloops and the elimination

ofuserestrictions,andleft undisturbedthe Commission’skey impairmentfindingswith respect

to dedicatedtransportfacilities — eachof which were endorsedby all five FCC commissioners.

Immediate action by the Commission is necessaryas accessto thesenetwork facilities is

essentialto thosecarriersseekingto deploytheirownnetworks.

With respectto high capacityloops, USTA II upheldtheCommission’srules. TheD.C.

Circuit clearlyspecifiedthat it only vacatedthe Commission’simpairmentfindingswith respect

to “dedicatedtransport”andthat, “the petitions for review areotherwisedenied.” 359 F.3d at

594. Further,the D.C. Circuit expresslyreliedon availability of unbundledhigh capacityloops

in affirming the Commission’srules with respectto hybrid fiber-copperioops. Id. at 582. In

light of ILEC threatsto withhold accessto thesefacilities, the Commissionshouldimmediately

clarify that its high capacityloop rulesremainin effect.

With respect to dedicatedtransport, the USTA II court expressly approved the

Commission’sbasicimpairmenttest and did not disturbthe Commission’sfactual findings that

these facilities enjoy natural monopoly characteristics. Thus, the Commissionhas ample

authorityagainto find that “impairment” exists under § 251(d) for dedicatedtransportbelow
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certaincapacitythresholds—asit unanimouslydid in the TriennialReviewOrder. All that USTA

II requiredwas for the Commissionto makefinal impairmentdeterminationsitself (ratherthan

“delegating”thosedeterminationsto statecommissions)andfor the Commissionto addresswhy

above-costspecialaccessservices(thateffectpricesqueezes)arenot a substitutefor cost-based

dedicatedtransport. To besure,the USTAII court alsostruckdowntheCommission’sattempts

to eliminateunbundledaccessto entrancefacilities by redefining“dedicatedtransport,”but that

holding clearly supportsexpansionof unbundlingobligations to all point-to-point transport

facilities, whetherthosefacilities connectILEC endoffices or connectan ILEC end office to a

competitor’snetwork.

In this regard,the Commissioncanalso maintainexistingdedicatedtransportunbundling

obligationsunder § 271 and,for SBCandVerizon,underthefederalmergerobligationsof those

ILECs. Section271 requiresBOCsto provide“local transportfrom thetrunk sideof awireline

local exchangecarrier’s switch” regardlessof whether or not dedicatedtransport must be

unbundledasa networkelementunder§ 251. TheSBCandVerizonmergerconditionslikewise

requirethose ILECs to continueto provideall existing network elements,including dedicated

transport,until a final determinationby theCommissionto relievethemofthat obligation.

Finally, theCommissionshouldeliminateall “eligibility criteria” onEELs. As the USTA

II court madeclear, the “qualifying service” definition uponwhich theseuserestrictionswere

basedis foreclosedby the plain textof theAct. USTAII thusconfirms thatunbundlednetwork

elementsmay be usedto provideany “telecommunicationsservice.” Full accessto EELs is

critical to facilities-basedcompetition, for EELs permit competitive carriers to extendtheir

networksto serve “low volume” locationswhere it is not economicalfor them to deploytheir

own last-milefacilities.

10


