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SUMMARY

VolP services that provide real time, two-way voice services that are offered directly to
the public for a fee and use the telephone number system of the North American Numbering Plan
must be classified as telecommunications services, as they are direct substitutes for traditional
wireline voice service. The technology used to deliver services should not drive the degree or
type of regulation. Rather, regulation should be imposed only as necessary to curb market power
and to achieve public safety and public interest objectives.

Sprint agrees that the regulation applied to VoIP and all competitive voice services
should be minimized. The FCC should use its authority under Section 10 of the
Communications Act to forbear from economic regulation of competitive telecommunications
services. However, it is imperative that all competitive providers, including VoIP providers,
have interconnection rights and access to UNEs and telephone numbers. Moreover, the FCC
must ensure that all competitive providers share in the obligations to support universal service,
disabled access and 911 services.

Irrespective of the classification of VoIP service, it is clear that VoIP providers must
compensate other carriers for their use of the PSTN. Sprint urges the FCC to complete its efforts
to reform the access system; however, until such reform is implemented, VoIP providers must be
required to pay the same access charges its direct competitors currently pay. The FCC should
issue an immediate ruling on this issue.

Finally, Sprint encourages the FCC to work with the states to minimize the impact of
differing regulations by multiple jurisdictions upon all competitive voice providers. The FCC
must take an active role in promoting uniform policies that can be followed in every jurisaiction.
Nonetheless, where state regulation of competitive services goes beyond minimal regulation, the

FCC should use its authority pursuant to Section 253 to preempt such regulation.
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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the matter of

IP-Enabled Services WC Docket No. 04-36

REPLY COMMENTS OF SPRINT CORPORATION
Sprint Corporation (“Sprint”), by its attorneys, hereby submits its reply comments in the
above-captioned rulemaking.'
L REAL TIME, TWO-WAY VOICE SERVICES ARE PROPERLY CLASSIFIED

AS TELECOMMUNICATIONS AND ALL COMPETITIVE VOICE SERVICES
SHOULD BE MINIMALLY REGULATED.

VolIP services that provide real-time, two-way voice services that are offered directly to
the public for a fee and use the telephone number system of the North American Numbering Plan
are direct substitutes for traditional circuit-switched and packet—sWitched wireline voice services
and must be defined as telecommunications services. Delivery of voice services via new
technology (IP) does not change the fact that providers are still offering basic, voice services.
The FCC’s long-standing policy to tailor regulation to the services offered, not the technology

employed, cannot be ignored.® Services should not be regulated based on the technologies over

! See IP-Enabled Services, Notice of Proposed Rulemaking, 19 FCC Rcd 4863 (2004)
(“NPRM”).

2 Consistent with Congress’ intent to adopt the general framework of the Computer
Inquiries, these voice services are to be regulated -- and deregulated as appropriate -- as
“basic” services under the 1996 Act’s definition of “telecommunications services.”

3 Comments of Sprint Corporation at 8-12. In Section 332, Congress elected to address
directly issues specific to the wireless industry.
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which they are delivered, but rather based on the substitutability of the services provided.
Otherwise regulation will skew the investments made in new technologies and ultimately
diminish consumer welfare.

Virtually all commenters in this proceeding agree that regulation of VoIP services should
be minimal and should occur only where it is necessary to satisfy fundamental legislative
policies. Sprint agrees. Indeed, minimal regulation should apply to all competitive voice
providers -- regardless of the technology employed to deliver those services.* The FCC can, and
in the absence of market power, should use its forbearance authority under Section 10 to
minimize economic regulation of all competitive voice services under Title II.

Moreover, there is some consensus among commenters that certain rights and
obligations, arising out of Title II, should apply to VoIP service providers. First, VoIP providers
terminating calls on other networks must pay equitable compensation for the use of those
facilities. Concomitantly, VoIP service providers that terminate calls over their own network
should be equitably compensated for that service.” Second, VoIP providers must have
interconnection rights and access to UNEs and telephone numbers. Third, VoIP providers
should share the obligations to support universal service, disabled access and 911 services as all

other competitors do. It follows then that VoIP services should be classified as

\

4 Only those voice providers that have market power should be subject to economic
regulation pursuant to Title II.

> Similar to the regulation of CLEC access charges, VoIP terminating access rates should
be held to the rates charged by the incumbent LEC in order to avoid any opportunity the
provider has to exploit its terminating access bottleneck. See generally Access Charge
Reform, Reform of Access Charges Imposed by Competitive Local Exchange Carriers,
Seventh Report and Order, 16 FCC Red 9923 (2001).
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telecommunications services and be subject to the provisions and policies of Title II in order to
more quickly effectuate these goals.

Those commenters asserting that VoIP services should be regulated as information
services have not adequately demonstrated that the FCC can extend to VoIP providers all the
rights established in Title II, such as interconnection and access to numbers, through Title I
ancillary jurisdiction. As demonstrated in Sprint’s comments, the classification of POTS-
equivalent services using internet protocol as information services and the efficacy of the FCC’s
Title I ancillary jurisdiction to establish the necessary rights and obligations is tenuous.
Interconnection rights, access to UNEs and telephone numbers all hinge on the services provided
being “telecommunications.” No commenter proposing to classify VoIP as information service
offers an analysis that adequately addresses how VoIP providers can obtain the rights to UNEs,
interconnection, and telephone numbers found in Title II through the FCC’s Title I ancillary
jurisdiction. By classifying VoIP services -- the functional equivalents of POTS -- as
information services, the FCC risks appellate reversal and the perpetuation of the uncertainties
that exist today, defeating the very purpose of this proceeding.

Moreover, should the FCC classify VoIP services as information services and then
invoke Title I to regulate them as telecommunications services, it would raise the spectre of
potential future regulation of non-VolIP information services (such as ordinary internet access
service) and risk all the success previously brought by distinguishing POTS from information

services.
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Importantly, classification of VoIP as information services may threaten the goals of
universal service.® Universal service goals cannot be achieved if certain providers of fully
substitutable services are excluded from contributing to universal service.” It is clear from the
statute that Congress intended equitable and nondiscriminatory contributions to universal
service.® All providers that share in the benefits of universal service -- networks are more
valuable as a direct result of the increased number of people connected -- must contribute in
order to sustain and increase the value of those networks. And, of course, separate and apart
from the economic efficiency gains, the societal benefits to maintaining universal service are
self-evident.

Signiﬁcaht shifts of TDM traffic to IP are underway. Inviting arbitrage by exempting
VolIP providers from contributing directly to the universal service fund will have dire

consequences for universal service policy as the revenue base needed to support it quickly

6 See Comments of Sprint Corporation at 30-33. The specific language in Section 254
requiring entities providing telecommunications service to contribute to universal service
may foreclose the extension of its requirements to information service providers.

7 VolIP providers’ assertions that they already contribute to universal service as end users
and should not be required to directly contribute to the universal service fund are either
disingenuous or sorely misinformed. Comments of Skype, Inc. at 5; Comments of Pac-
West Telecomm, Inc. at 18-19; Comments of Vonage Holdings Corp. at 47-48; and
Comment of Nuvio Corporation at 11. These “indirect contributions™ -- based on the
wholesale costs of only one input of the services they offer -- are nothing more than the
charges all end users pay, in clear contrast to the startlingly substantial contributions
carriers make -- based on the retail revenues they receive -- to the universal service fund.
Direct contributions based on the gross retail revenues from interstate
telecommunications services are both quantitatively and qualitatively different from the
indirect costs these entities now incur, and are required from a host of providers,
including, for example, cellular, PCS, paging and satellite providers, among many others.

8 See 47 U.S.C. § 254(b)(4).
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erodes. Congress’ objective “to make available, so far as possible, to all the people of the United

States .

.. arapid, efficient, nation-wide and worldwide wire and communications service with

adequate facilities at reasonable charges....” will be severely disserved.’

I

THE FCC SHOULD ISSUE AN IMMEDIATE RULING THAT VOIP
PROVIDERS MUST PAY ACCESS CHARGES FOR THE USE OF ANOTHER
PROVIDER’S FACILITIES AND ANY REFORMS TO THE ACCESS REGIME
SHOULD BE APPLIED TO VOIP SERVICES.

Irrespective of how the FCC classifies VoIP providers, they must pay access charges

when they use the facilities of another provider.'® The current regulatory regime requires that

providers of interexchange services pay for access when their calls originate or terminate on -

another provider’s facilities."! When a VoIP provider uses the PSTN, it must compensate that

carrier for the costs it imposes on the network provider.

The FCC has not required information service providers to pay switched access charges

imposed upon interconnecting carriers.””> But this policy was established in the context of value-

10

12

See 47 U.S.C. § 151.

See also Comments of Alcatel North America at 19; PointOne at 33 (“[A]ny service
provider that sends traffic to the PSTN should be subject to similar compensation
obligations™); and Comments of 8x8, Inc. at 23 (“[T]o the extent the facilities of carriers
are being used to complete calls, appropriate compensation should be provided.”).

Access Charge Reform; Price Cap Performance Review for Local Exchange Carriers;
Transport Rate Structure and Pricing; End User Common Line Charges, First Report and
Order, 12 FCC Red 15982, 4 67-68 (1997) (“Access Charge Reform Order™).

As noted in our comments, an inequity remains for CMRS carriers’ ability to collect
access charges from interexchange carriers that use wireless networks. See In the Matter
of Sprint PCS and AT&T Corp. Petitions for Declaratory Ruling Regarding CMRS
Access Charges, Declaratory Ruling, 17 FCC Red 13192 (2002). This should be
remedied in the Commission’s proceeding on intercarrier compensation.

See NPRM at n. 179.
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added, non-voice services -- not services that are direct substitutes for POTS. The FCC’s
decisions to withhold such an access charge payment obligation have been based (and survived
court appeals) on the factual predicate that ISPs do not use the LEC network to the same degree
or in the same manner as do interconnecting carriers, and further, that their services do not
compete with telephone services. The rationales for exempting ISPs from access charges simply
do not hold in the context of VoIP services.

As noted by the U.S. Court of Appeals for the Eighth Circuit, the FCC’s determination
not to impose access charges on ISPs was due, in part, because the FCC believed that ISPs use
the local networks differently than do interexchange carriers.”> Against challenges that the
agency’s exemption was discriminatory, the Eighth Circuit upheld the FCC precisely because the

FCC had reasonably concluded that ISPs provide services distinct from telecommunications

services:

[TThe Commission's actions do not discriminate in favor of ISPs,
which do not utilize LEC services and facilities in the same way or
Jfor the same purposes as other customers who are assessed per-
minute interstate access charges. n* As this Court noted in
Competitive Telecommunications, even where two different sets of
carriers seek to use LEC network services and facilities that might
be "technologically identical," the services and facilities provided
by the LEC are "distinct" if the carriers are making different uses
of them.

n* ISPs subscribe to LEC facilities in order to receive local calls from
customers who want to access the ISP's data, which may or may not be stored in
computers outside the state in which the call was placed. An IXC, in contrast,

13 See Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523, 542-4 (8" Cir. 1998) vacated &
remanded, Ameritech Corp., et al. v. FCC, et al., 526 U.S. 1142 (1999), reinstated, in
part, Southwestern Bell Tel. Co. v. FCC, 199 F.3d 996 (8th Cir. 1999).
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uses the LEC facilities as an element in an end-to-end long-distance call that the
IXC sells as its product to its own customers.

VolIP services, defined to be traditional voice equivalents, not only use LEC networks in
the same manner as traditional voice services, they also compete directly with those services. To
treat them differently violates specifically Section 254(c)’s mandate that contribution obligations
be equitable and nondiscriminatory and more broadly, reasoned decisionmaking principles. See
generally Melody Music, Inc. v. FCC, 345 F.2d 730 (D.C. Cir. 1965).

That VoIP providers “already pay” access charges as end users is irrelevant;'® end user
charges are not the equivalent of paying access charges for terminating and originating calls on
another provider’s network. Moreover, assertions that the impact of VoIP on access charge
revenues is minimized by the fact that carriers are compensated through purchasing business
lines also miss the mark.'® Carriers do not recover the costs imposed on their networks when
VolIP providers purchase business lines.!” This problem is exacerbated now that VoIP providers
are terminating calls on other carriers’ networks (for which »no business lines are purchased).
This problem must be remedied expeditiously.

The FCC should reject the notion that because the current access regime needs reform,
VoIP providers should not have to pay access charges until that reform is complete or the

alternative argument that they should only have to pay the much lower reciprocal compensation

14 1d. at 542, citing Competitive Telecommunications, 117 F.3d at 1073 (emphasis added).

15 Comments of Skype, Inc. at 5; Comments of Nuvio Corporation at 11; Comments Pac-
West Telecomm, Inc. at 24; Comments of 8x8, Inc. at 23.

16 See, e.g., Comments of the VON Coalition at n. 73.

17 Cf. Access Charge Reform Order at § 346.
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paid on interconnecting local calls.'® Sprint supports the FCC’s efforts to reform its access
regime, and has urged the Commission to promptly address the need for a more efficient
structure. Realistically, the FCC’s efforts will take some additional time to be completed
successfully. Until such reform occurs, there is no sound reason to relieve VolP providers of the
access obligations to which IXCs are subject. The economic distortions created by imposing
inequitable and uneven requirements upon directly competing entities are too significant to be
brushed aside, and the economic dislocations imposed on recipients of compensation -- the LECs
-- could impair universal service.

Sprint urges the FCC to issue an immediate ruling that VoIP providers must pay access
charges, even if that requires a ruling separate from deliberation on the larger issues presented in
the NPRM. All interexchange calls should be treated similarly, regardless of the technology used
to provide the calls. The NPRM tentatively concludes that:

[A]ny service provider that sends traffic to the PSTN should be
subject to similar compensation obligations, irrespective of
whether the traffic originates on the PSTN, on an IP network, or on

a cable network. We maintain that the cost of the PSTN should be
borne equitably among those that use it in similar ways."

Many commenters agree.”’ Whether VoIP services are classified as information services or

telecommunications services, it is clear the FCC has the authority -- indeed the obligation -- to

18 Comments of VON Coalition at 27-28; Comments of Vonage Holdings Corp. at 47,
Comments of PointOne at 33; Comments Pac-West Telecomm, Inc. at 24; Comments of
Pulver.com at 22; Net2Phone, Inc. at 26.

9 NPRMat9q6l.

20 See, e.g., Comments of ALTS at 5; Comments of CenturyTel at 11-13; Comments of
NASUCA at 70-73; Comments of NECA at 3-5; Comments of OPASTCO at 3;
Comments of Time Warner Telecom at 41-42; and Comments of Verizon at 43-47.

-8-
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require VoIP providers to pay access charges.” The FCC should issue an immediate, stand-
alone ruling on this matter in this proceeding. Whatever the course of action on the broad issues
raised in the NPRM, it is clear that the FCC should issue a decision on access charges without

delay.

III. REGULATION BY MULTIPLE JURISDICTIONS IMPOSES COSTS AND
SHOULD BE LIMITED.

Carriers offering nationwide service must conform their practices to differing regulations
produced by multiple jurisdictions. Sprint is acutely aware of the costs and burdens faced by
entities that are regulated in multiple jurisdictions. Indeed, the record demonstrates that costly
and varying state regulation can damage the very progress national policy seeks to promote.

There are several states that recognize the problems faced by national providers in
meeting multiple sets of regulations, and they have expressed their willingness to work with the
FCC to find solutions.”> Moreover, several states agree that VoIP — and indeed all voice services
-- should be minimally regulated.? Sprint believes the Commission should work with the states
to more actively consider ways in which they can reduce burdens on all competitive voice
i)roviders. The FCC must take an active role in promoting uniform policies to ease the burden on

competitive providers. Indeed, most states are concerned about the same public interest goals as

2 Even if the FCC were ultimately to rule that VoIP services involving a net protocol
change should be treated as information services, it has the authority to narrow the
information services “exemption” from access charges to non-VolIP information services.

2 See, e.g., Comments of Maine PUC at 4 and Comments of Nebraska PSC at 7.

2 See, e.g., Comments of New York Department of Public Service at 3; Comments of the
People of the State of California and the California PUC at 34; Comments of the Arizona
Corporation Commission at 2; and Comments of Nebraska Public Service Commission at

2.
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the FCC -- for example, preserving universal service -- rather than economic regulation. The
goal should be to formulate consistent and economically rational policies that can be followed in
every jurisdiction. Where a state’s regulation of competitive voice services goes beyond
minimal regulation, the FCC should use its authority under Section 253 to preempt such
regulation.

The FCC can and should take the lead on all issues affecting the national investment in
communications infrastructure. The Communications Act gives the FCC new and sweeping
responsibilities for the restructuring and economic rationalization of the telecommunications
industry. The Supreme Court’s decision in lowa Utilities Board made clear the 1996 Act altered
the Communications Act division of federal-state authority in fundamental ways.?* The decision
explained that Section 152(b)’s preservation of state authority over intrastate matters must
necessarily yield to the> FCC’s exercise of Section 201(b) authority to carry out the provisions of
the Communications Act, including the Telecommunications Act of 1996.° In this light, it is
equally clear that the Commission has not begun to consider the broad authority granted to it by
Section 253(d) to preempt state and local regulations. Section 253(d) provides the FCC the
authority to preempt any statute, regulation or legal requirement of a state or local government
when they “prohibit or have the effect of prohibiting the ability of any entity to provide any

interstate or intrastate telecommunications service.”® Economic burdens may be as great as

24 AT&T v. lIowa Utilities Bd., 525 U.S. 366 (1999).

2 Id at 377-81 and n.8 (“After the 1996 Act, Section 152(b) may have less practical effect.
But that is because Congress, by extending the Communications Act into local
competition, has removed a significant area from the States’ exclusive control”).

2 47 U.S.C. §§ 253(d) & (a).
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those which make entry physically difficult. Where state regulation overrides federal goals
established by the 1996 Act and/or FCC policy or impedes competition, the FCC can and should

use its authority to preempt such regulation.

-11 -
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Sprint respectfully requests that the Commission promptly adopt its VoIP policies

consistent with its comments and reply comments submitted in this proceeding.

July 14, 2004
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Respectfully submitted,

SPRINT CORPORATION

/s/ Richard Juhnke
Richard Juhnke
David Nall
Norina Moy

Sprint Corporation

401 9th Street, N.W.
Suite 400

Washington, D.C. 20004
(202) 585-1912
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