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DocketNo. 99-68; ImplementationoftheLocal CompetitionProvisionsof
theTelecommunicationsAct of 1996, CC DocketNo. 96-98

DearMs. Dortch:

OnTuesday,July 20, 2004, RobertQuinn and theundersigned,representing
AT&T, met with ChristopherLibertelli andAaronGoldberger,Legal Advisorsto
ChairmanPowell, andCory Jackson,asummerlegal intern, concerningreciprocal
compensationunder47 U.S.C. § 251(b)(5)asit relatesto ISP-boundtraffic. AT&T
discussedtheargumentscoveredin its May28, 2004writtenexpartesubmissionin the
above-captionedproceedingand I haveattachedasummaryofthoseargumentshere.

Consistentwith Section1.1206oftheCommission’srules,I am filing one
electroniccopyof this noticeandrequestthat you place it in therecordoftheabove-
captionedproceeding.

Respectfullysubmitted,

ATTACHMENT

cc: C. Libertelli
A. Goldberger
C. Jackson



May 28, 2004

SECTION 251(B)(5)APPLIES TO ISP-BOUND TRAFFIC

THE VERIZON/BELLSOUTH CLAIM THAT SECTION 251(B)(5) IS
LIMITED TO “LOCAL” CALLS BETWEEN LECS IS INCORRECT AND
FORECLOSED BY PRECEDENT.

A. The Verizon/BeliSouth Construction of~251(b)(5)Is Incorrect.

• In their May 17 ex parte submission in CC Docket Nos. 96-98 and 99-68,
Verizon/BellSouth claim that § 251(b)(5) is limited to calls that originate and
terminatewithin a local calling areabetweentwo LECs, andthat becauseISP-bound
traffic doesnot terminatelocally, it is beyondthe scopeof § 251(b)(5). The statutory
languagecontainsno such limitations, andCommissionandD.C. Circuit precedent
foreclosethe Verizon/BellSouthclaim.

• The Commission has already held that § 251(b)(5) is not limited to local traffic.
The plain language of § 251(b)(5) imposes a duty “to establish reciprocal
compensation arrangements for the transport and termination of
telecommunications,”“Telecommunications”is adefinedterm in the Act which is
not limited to local traffic. See47 U.S.C. § 153(43). In theISPRemandOrder, the
Commissionexpresslyacknowledgedwhatthestatuteplainly says. The Commission
found that “on its face,” § 251(b)(5) requires LECs to establish reciprocal
compensation arrangements for the transport and termination of all
“telecommunications”that they exchangewith anothercarrier, “without exception.”
ISPRemandOrder¶ 31. The Commissionexplainedthat“[u]nless subjectto further
limitation, section251(b)(5) would requirereciprocalcompensationfor transportand
terminationof all telecommunicationstraffic — i.e.,wheneveralocal exchangecarrier
exchangestelecommunicationstraffic with anothercarrier.” Id. ¶ 32; seealso Bell
Atlantic, 206 F.3d 1, 4 (D.C. Cir. 2000) (noting that “~ 251(b)(5) purportsto extend
reciprocalcompensationto all ‘telecommunications”).

• The Commissionthought that § 251(g) imposedsuch a “further limitation” with
respectto ISP-boundtraffic, but the D.C. Circuit rejectedthe Commission’sattempt
to use§ 251(g) to limit the scopeof § 251(b)(5). WorldComv. FCC, 288 F.3d429,
432 (D.C. Cir. 2002)(~25 1(g) “is not susceptibleto the Commission’sreading”). As
the court held, § 251(g) operatesonly to save certain specific, pre-Act consent
decreesand FCC regulations from immediaterepeal; with respectto ISP-bound
traffic, thereis no rule to grandfather,because,as of 1996, therewas no federal rule
governingintercarriercompensationfor suchtraffic. WorldCom,288 F.3dat 432-33.
The state of the law after WorldCom is clear: § 25 1(b)(5) applies to all
telecommunications,and § 251(g) cannotbe usedto exemptISP-boundtraffic from
the scopeof § 25 1(b)(5).



• The Verizon/BellSouthclaim (at 24-26) that the Commissiondid not repudiateits
prior interpretationof § 251(b)(5) as limited to “local” traffic is quite wrong. The
Commissionaffirmatively amendedits reciprocalcompensationmule to apply to all
traffic (including information traffic) not coveredby § 251(g). This amendmentto
the rule was necessarilybasedon the Commission’sview that § 251(b)(5)appliedto
all traffic, excepttraffic exemptedby § 251(g). Indeed,the Commissionexplained
that it was “modiflyingi” its “analysis and conclusion in the Local Competition
Order” that § 251(b)(5)appliedonly to local traffic, and that it was “correct[ing~that
mistake.” ISPRemandOrder ¶ 46. And the D.C. Circuit likewise recognizedthat
§ 251(b)(5) governed ISP-bound traffic, because it cited §~251(b)(5) and
252(d)(B)(i) as authorizing bill-and-keep arrangementsand providing potential
supportfor future FCC action relating to ISP-boundtraffic on remand. WorldCom,
288 F.3dat 434.

• Verizon and BellSouth misread the statutory language. The Commission’s
conclusionsin the ISPRemandOrder regardingthebroadscopeof § 251(b)(5)were
basedon theplain languageof the statuteandcannotnow be revisited. The attempts
by Verizon and BellSouth to find other sourcesof limitation on § 25 1(b)(5) are
baseless.

• Vemizon/BeilSouthargue(at 28) that § 25 1(c)(2), which obligatesincumbentLECs to
interconnect with requesting telecommunicationscarriers for, inter alia, “the
transmissionand routing of telephone exchangeservice and exchangeaccess,”
confirms that § 251(b)(5),which is a duty of all LECs anddoesnot contain those
terms, is likewise limited to “telephoneexchangeservice” and “exchangeaccess”
(with the latter exemptedfrom presentapplication of § 251(b)(5) by § 25 1(g)
“grandfathering”). In fact, § 25 1(c)(2) underminestheseBells’ argument,becauseit
demonstratesthat when Congresswanted to limit an obligation to “telephone
exchangeservice,”it knewhow to do so. Congresscould havelimited § 251(b)(5)to
“telephoneexchangeservice,”but instead it used the much broaderdefined term
“telecommunications.” In all events, Verizon/BellSouthdo not even attempt to
explain how a statutory duty that falls only on incumbentLECs could be read
impliedly to limit aseparateduty that appliesto all LECs.

• Similarly, nothing in § 251(b)(5) requiresboth partiesto thereciprocalcompensation
arrangementto be LECs. To the contrary,§ 251(b)(5) placesaduty on eachLEC to
enterinto reciprocalcompensationarrangementsfor the transportandterminationof
“telecommunications.”Accordingly,underthe plain termsof the Act, any carrierthat
providestelecommunicationsis entitled to approacha LEC and ask for a reciprocal
compensationarrangement,andthe LEC hasaduty to enterinto such anarrangement
under § 25 1(b)(5) for all telecommunications(except telecommunicationsthat
remainssubjectto pre-1996Act chargingrulesby virtue of § 251(g)).

• Nor does § 251(b)(5) require every call subject to a reciprocal compensation
arrangementto “terminate” on LEC facilities. To the contrary, the Act usesthe
separateterms “transport”and “termination,” which refer to different functions. On
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any given call, aparty may perform one or both functions. Indeed,the Commission
hasexpresslyrecognizedthat transiting is encompassedwithin § 251(b)(5). SeeTSR
Wireless,LLC v. US WEST(~ommunications,Inc., 15 FCCRcd. 11166 (2000), aff’d
QwestCorp. v. FCC, 252 F.3d462 (D.C. Cir. 2001). It would be unreasonablein the
extremeto read § 251(b)(5) as excluding transiting; Congresscould readily foresee
that, as the number of carriers expands with the developmentof competition,
situationsin which threeor morecarriers(eventhreeLECs)would carry asinglecall
would becomemoreand morecommon.

• Verizon/BellSouth’srelianceon § 252(d)(2) is misplaced. SeeVerizon/BeUSouthEx
Parte at 26, 28. Section 252(d)(2) provides that reciprocal compensation
arrangementsmust“providefor the mutual and reciprocalrecoveryby eachcarrier of
costsassociatedwith thetransportandterminationon eachcarrier’snetwork facilities
of calls that originate on the other carrier’s facilities.” Nothing in that language
requirescalls to terminatelocally. Rather,the duty appliesregardlessof wherecalls
terminate(or originate). The Commissionhasthusheldthat the termsof § 252(d)(2)
establishonly that theremust be a mutual obligation to pay for the transportand
terminationof calls, and that compensationcannotbe soughtfor the origination of
calls. See, e.g., Local CompetitionOrder ¶ 1042; 47 C.F.R. § 51.703(b);see also
Local CompetitionOrder¶ 1036 (applying reciprocalcompensationfor CMRS calls
notjust locally but throughoutanMTA).

• Verizon/BellSouth’s attemptsto distinguish Bell Atlantic are baseless.Verizori
and BellSouth spendroughly ten pages (3 1-41) trying to re-openand re-arguethe
D.C. Circuit’s decisionin BellAtlantic. The D.C. Circuit’s decisionis bindingon the
Commission,andthe Commissionhasno authorityto decidethatthe court was wrong
or misinformedin that case.

• The Bells’ central argument,consistentwith their erroneousview of the statute, is
that ISP-bound traffic cannot be governedby § 251(b)(5) becauseit does not
“terminate” on the CLEC’s network. SeeVerizon/BeilSouthEx Parteat 3 1-39 (citing
the Commission’sjurisdictional cases). This is exactly the sameargument the
Commissionmadein the ISP DeclaratoryOrder and which it advancedbeforethe
D.C. Circuit in BellAtlantic. The D.C. Circuit rejectedthe argument. As the court
concluded,ISP-boundtraffic falls within the statute’s terms, and it is irrelevant
whether the traffic is jurisdictionally interstate or intrastate based on the
Commission’s traditional end-to-end jurisdictional analysis. Contrary to
Verizon/BellSouth’s suggestion (at 32 n.27), the court clearly understoodthat
telecommunicationsin an ISP-boundcall continuesfrom the ISP to distantwebsites,
but the court did not view that fact as dispositive(orevenrelevant)for purposesof §
251(b)(5). BellAtlantic, 206 F.3dat 5. TheCommissioncited the samejurisdictional
precedentsto theD.C. Circuit that Verizon and BellSouth rely on here,but the court
expresslyheldthatthosecaseswere“not on point.” Id. at6-7.

• Indeed, in theISPRemandOrder the Commissionproperly respondedto the court’s
prior holding by abandoningits relianceon the traditional jurisdictional inquiry and
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by completely re-evaluating its interpretation of § 251(b)(5). This led to the
Commission’srecognition that the plain languageof § 251(b)(5) extendsto all
telecommunications(thus making jurisdiction irrelevant). But even if jurisdiction
were relevant, it would not help Verizon and BellSouth here, becauseenhanced
serviceprovidertraffic hasalwaysbeenthe exceptionto the rule that compensation
follows jurisdiction. Under the ESP exemption,this traffic is treatedas local. It
would be odd to treat this traffic as local for retail purposesbut not for intercarrier
compensationpurposes.

• VerizonandBellSouth alsotake issuewith BellAtlantic’s suggestionthat ISP-bound
traffic is not “exchangeaccess”within the meaningof the statute. SeeBellAtlantic,
206 F.3d at 7-8; 47 U.S.C. § 153(16). But whetherISP-boundtraffic is “exchange
access”hasno possiblerelevance. The applicationof § 251(b)(5) doesnot turn on
whether traffic qualifies as “exchangeaccess.” Nor would it be relevant to the
applicationof § 251(g). The D.C. Circuit has already held that § 251(g) merely
grandfathersspecificrulesin existenceas of 1996, and the court hasexpresslyfound
thattherewas no federalrule governingISP-boundtraffic prior to the Act. Therefore,
ISP-boundtraffic is not grandfatheredunder § 251(g), regardlessof whetherit could
be classifiedas “information access”or “exchangeaccess”(or anythingelse).

• But ISP-boundtraffic cannotbe “exchangeaccess”in any event. Exchangeaccessis
definedas the “offering of telephoneexchangeservicesor facilities for the purposeof
origination or terminationof telephonetoll services.” 47 U.S.C. § 153(16). ISPs
offer information services, not “telephone toll services,” which are defined as
telecommunicationsservices. 47 U.S.C. § 153(48); Non-AccountingSafeguards
Order, 11 FCC Rcd. 21905, ¶ 248 (1996). Indeed, any determinationthat ISP
servicesare “telephonetoll services”(and that ISP-boundtraffic is thus “exchange
access”)would necessarilymeanthat ISPservicesaretelecommunicationsservices—

adeterminationthatwould haveprofoundimplicationsfor the Commission’songoing
proceedingson wireline broadbandservicesandIP telephony.

• The suggestionby Verizon and BellSouth (at 40 & n.33) that the Commissionhas
already found ISP-bound traffic to be “exchange access” is misleading at best.
Verizon and BellSouth neglectto mention that the determinationin the Advanced
ServicesRemandOrder that they cite was vacated by the D.C. Circuit, see
WoridCom, Inc. v. FCC, 246 F.3d 690, 694 (D.C. Cir. 2001) (relying on Bell
Atlantic), which hadthe effect of reinstatingthe Commission’sdeterminationin the
Non-AccountingSafeguardsOrder that ISPs do not use “exchangeaccess.” The
Commissiondid not evenaddresswhetherISP-boundtraffic was “exchangeaccess”
in theISPRemandOrder. There,it foundonly that ISP-boundtraffic is “information
access”within the meaningof § 25 1(g), andthe paragraphsVerizon andBellSouth
cite establishmerely that ISP-boundtraffic is interstateaccessin ageneric sense,
ratherthanin astatutorysense.
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B. The VerizonlBellSouth Construction of “Reciprocal” Is Also Incorrect.

• Verizon and BellSouth also argue that compensationfor ISP-bound traffic is not
governedby § 251(b)(5)becauseit is not “reciprocal.” This claim fails both legally
andfactually.

• Sections251(b)(5)and252(d)(2),by their terms,do not requireany particularbalance
of traffic betweenthe parties. What is “reciprocal” is the obligation to pay
compensation,not the actual traffic balance — which, of course, may change
dramaticallyfrom month to month. Section 251(b)(5) does not suddenlyceaseto
apply if the balanceof traffic tips to acertainlevel of imbalance. The basicscheme
of theAct ensuresfull compensationfor both partiesfor any call, whetherthe overall
balanceof traffic happensto be 100%-0%,50%-50%, or 0%-l00%. Indeed, the
Commissionclearly understoodthat the statute contemplatedtraffic imbalances,
becausethe Commissionadoptedrules specifically addressingsuch situations. See
Local CompetitionOrder¶~111 1-13.

• Equally important, the ISP-boundtraffic costs aboutwhich Verizon and BellSouth
complain have nothing to do with the reciprocal compensationarrangement.
Specifically, Verizon claims (at 41-42) that the averageholding times of ISP-bound
calls is significantly longer than for voice calls, which requires Verizon to add
switchingcapacity,andthat thesecosts are “uncompensated.”But evenif this were
true,theseincreasedcostsarea functionof thefact that Verizon’s own customersare
making morecalls to ISPs andusing Verizon’s switchesmore, andthus Verizonand
BellSouthwould incurthesecostsregardlessof whatsort of reciprocalcompensation
arrangementit haswith CLECs. In otherwords, whetherits arrangementconsistsof
intercarrierpaymentsor (as Verizon and BellSouth propose)bill andkeep,Verizon
andBellSouth would have to recover those costs of enhancingits own switching
capacityfrom their own customerseitherway.

• As Verizon andBellSouthconcedein afootnote(seeVerizon/BellSouthEx Parteat
43 n.34), the traffic imbalancebetweenILECs andpagingcarriersis also one-way,
but the Commissionhasrequired“reciprocal” compensationin that context.

II. THE COMMISSION HAS NO AUTHORITY TO SINGLE OUT ISP-
BOUND TRAFFIC FOR DIFFERENT TREATMENT UNDER SECTIONS
251(B)(5)AND 252(D)(2).

• Verizon and BellSouth suggestthat, on remandfrom WorldCom, the Commission
could imposethe sameschemeon ISP-boundtraffic under§~251(b)(5)and252(d)(2)
that it imposedin the ISPRemandOrder under § 251(g). Verizon andBellSouth
have not explained, however, how the Commissioncould allow discriminatory
treatmentunder § 251(b)(5) for oneclassof traffic versusanother,by imposingbill
and keep on ISP-boundtraffic but not othertraffic. The Commissionshould move
expeditiously to an across-the-hoardbill andkeepor other cost-basedsystemthat



would apply to all traffic. Verizon and BellSouth provide no reason for
distinguishingISP-boundtraffic from othertraffic.

• The Bells’ principal argument(at 45-46) is that the Commissioncould find that
CLECs shouldrecoverthe costof transportandterminationfrom their ISPcustomers,
andthat the “additional” cost under§ 252(d)(2) would thereforebe zero(sincethose
additionalcostswould havealreadybeenrecoveredfrom endusers).But thisdoesnot
distinguishISP traffic from any othertraffic; any CLEC — or ILEC — could always
recoverits costsfrom its customer,which would alwaysrenderthe “additional” costs
zerounder § 252(d)(2).

III. THE VERIZON/BELLSOUTH SUGGESTION THAT THE COMMISSION
IS WITHOUT AUTHORITY TO REQUIRE ILECS TO COMPLY WITH
PAST PERIOD RECIPROCAL COMPENSATION OBLIGATIONS IS
FORECLOSED BY SETTLED PRECEDENT.

• The suggestionby Verizon and BellSouth (at 53-57) thatthey canbe requiredto pay
reciprocalcompensationfor ISP-boundtraffic, if atall, only on aprospectivebasis is
plainly incorrect. The D.C. Circuit heldunlawful the Commission’srelianceon §
251(g) to exemptthe Bells from their § 251(b)(5) obligationswith respectto ISP-
bound traffic. And the SupremeCourt has long recognizedthat “[a]n agency,like a
court, can undo what is wrongfully done by virtue of its order.” United Gas
ImprovementCo. v. Cailery Props., Inc., 382 U.S. 223, 229 (1965). Seealso Natural
Gas Clearinghousev. FERC, 965 F.2d 1066. 1073 (D.C. Cir. 1992)(readingC’allery
to embody the “general principle of agency authority to implement judicial
reversals”);TennesseeValleyMunicipal GasAssociationv. FPC, 470 F.2d446, 452
(D.C. Cir. 1972) (“If the policy of the ... Act is not arbitrarily to be defeatedby
uncorrectedCommissionerror, the [injured partyl must be put in the sameposition
that it would haveoccupiedhadtheerrornot beenmade”).

• Indeed,Verizon itself has already lost in the D.C. Circuit on the samearguments
againstretroactiveliability in the wakeof ajudicial reversalthat it makeshere. See
Verizon Tel. Cos. v. FCC, 269F.3d 1098, 1111 (D.C. Cir. 2001)(Verizon’s argument
“reducesto the assertionthat the agencymay not retroactivelycorrectits own legal
mistakes,evenwhenthose mistakeshavebeenhighlighted by the federaljudiciary.
But this is not the law.”); seealso id. (to adoptVerizon’s position “would makea
mockeryof the error-correctingfunctionofjudicial review”).

IV. ISP-BOUND VIRTUAL FX TRAFFIC IS GOVERNED BY § 251(b)(5)AND
IS NOT SUBJECT TO ACCESS CHARGES.

• The suggestionby VerizonandBellSouththatCLECs mustpaythe originating ILEC
accesschargesfor virtual FX calls boundfor ISPs is also incorrect, andshould be
rejectedas aprospectiverule. SeeVenzonlBellSouthEx Parteat 57-63.
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• First, the ISPRemandOrder andthe Commission’scurrent reciprocalcompensation
rule, by their terms, encompassall ISP-boundtraffic. UndertheISPRemandOrder,
the Commissionpurportedto establishasinglerule for all ISP-boundtraffic underits
§ 201 authority (which it thoughtwas saved by § 251(g)). Second,virtual FX calls
are treated as local calls for all other purposes,and are exchangedover local
interconnectiontrunks. As the Commissionhasrecognized,it would be impractical
to attempt to separateout this traffic from othertraffic for reciprocalcompensation
purposes,andit would be evenmoreimpractical to attemptto imposeaccesscharges
on suchtraffic.

• The suggestionby Verizon andBellSouth (at 60) that the state commissionshave
agreedthat ISP-boundvirtual FX traffic should be subjectto accesschargesis flatly
wrong. In fact, to AT&T’s knowledge,only Massachusetts(which is on appeal)and
Ohio have orderedCLECs to pay accesschargesto the originating ILEC in such
circumstances. Many states, including California, Connecticut,Florida, Georgia,
Michigan, New Jersey,Oregon,Tennessee,and Wisconsin,haveruled that the ISP
RemandOrder appliesto suchtraffic.
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