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Before the
Federal CommunicationsCommission

Washington, DC 20554

In theMatter )
)

GTE CORP. )
Transferor, )

)
and ) CC DocketNo. 98-184

)
BELL ATLANTIC CORP. )

Transferee, )
)

For Consentto Transfer ofControl )

COMMENTS OF AT&T CORP. TO

VERIZON’S REQUESTTO ELIMINATE MERGER CONDITION XXII

Pursuantto Public Notice DA-04-2093 issuedby the Commissionon July 13, 2004,

AT&T Corp. (“AT&T”) submits its Comments to Verizon’s letter1 requestingthat the

CommissioneliminateConditionXXII of the Bell Atlantic/GTEMerger Order2 requiring it to

engagean independentauditorto examineits compliancewith the non-sunsetmergerconditions,

andto publicly file a reportwith theCommission,for all periodsbeginningon or afterJanuary1,

Letter from Jeffrey Ward, SeniorVice President,RegulatoryCompliance,Verizon,to William

Davenport,Chief, Investigationsand HearingsDivision, FCC, April 28, 2004 (“Verizon Audit
Waiver RequestLetter”) and Letter from SaraCole, AssociateDirector, FederalRegulatory
Advocacy, Verizon, to William Davenport,Chief, Investigationsand HearingsDivision, FCC,
June22, 2004 (“VerizonSupplementalAudit WaiverRequestLetter”).

2 MemorandumOpinion And Order,Application OfGTE Corp., Transferor,AndBell Atlantic

Corp., Transferee, For Consent To Transfer Control, 15 FCC Rcd. 14032 (2000) (“Bell
Atlantic/GTEMergerOrder”).
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2005. A virtually identicalfiling wasmadeby SBC, seekingrelief asof January1, 2004.~For

the reasonssetforth below, Verizon’s requestshouldbe denied.

INTRODUCTION AND SUMMARY

The Commissionfound that the proposedmerger of Bell Atlantic and GTE posed

“significantpotentialpublic interestharms”by removinganactualpotential entrant;eliminating

a “benchmark;” and “increasingthe incentiveand ability of the mergedentity to discriminate

againstrivals, particularly with respectto advancedservices”— harms “not mitigated by the

proposedtransaction’spotentialpublic interestbenefits.”4 TheCommissionultimatelyagreedto

the merger,andfoundthat the “proposedtransaction,on balance... serve{d] the public interest,

convenienceand necessity,”but only becauseof theapplicants’ “ongoing compliance”with the

conditions,including theaudit condition,agreedto by Verizon.5

Verizon now asksthe EnforcementBureauto eliminateone of the mergerconditions—

the condition requiringan annual,independentaudit assessingVerizon’s compliancewith the

otherconditions. Verizon assertsthat it shouldbe relievedof this conditionbecausemanyof the

conditions have sunset;most of the remainingoperativeconditionsare “self-policing” and/or

couldbepolicedthroughcomplaintsfiled by aharmedparty;it will continueto self-reporton its

compliancein its Annual ComplianceReport; and compliancewill cost “at leastone million

dollars”beforetheconditionsunsets.6

~SeePublicNotice DA-04-2092issuedby the Commissionon July 13, 2004, CC DocketNo.

98-141.

~BellAtlantic/GTEMergerOrder,¶ 246.

~Id., ¶ 250 (emphasisadded).

6 VerizonAudit WaiverRequestLetterat 2.
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To beginwith, two of the essentialpremisesof Verizon’s requestare incorrect. The

EnforcementBureauhasno poweron delegatedauthorityto eliminateanymergerconditionthat

the Commissionhasfoundto be anecessaryprerequisiteto the approvalof amerger. Moreover,

Verizon’s unsupportedassertionthat Condition XIII (requiring the provision of unbundled

network elements(“UNEs”)) has sunsetis wrong. That condition doesnot sunset until the

Commission has issued a final, non-appealableorder establishing Verizon’s unbundling

obligations— which hasnot yet occurred,becauseof the D.C. Circuit’s two decisionsvacating

the Commission’srules andthe fact that furtherproceedingsare currently pendingbefore the

Commissionon those issueson remand. The entire purposeof the condition was to provide

market certainty and require Verizon to offer UNEs during any period in which the

Commission’s unbundling rules were stayed or vacated; the court’s successivedecisions

vacatingthoserulesleavethe mergerconditionin place. Indeed,Verizon’s requestseemsto bea

backdoorattemptto obtain the Commission’sblessingfor its erroneousinterpretationof this

conditionby burying it in a long list of allegedly“sunset”conditions.

TheCommission’sBell Atlantic/GTEMergerOrder alsoforeclosesVerizon’s requestfor

eliminationof the auditing requirement.As notedabove,the Commissionheld that its “public

interest” finding, on the basisof which the mergerwasapproved,turnedon the assumptionof

Verizon’s “ongoing compliance”with all the conditions.7 The conditions, including the audit

condition,were“intendedto bea floor and not a ceiling.”8 Relianceon theAnnual Compliance

Reportto assurecomplianceis not sufficient: “{o]nly a strongcorporatecomplianceprogram, in

~BellAtlantic/GTEMergerOrder, ¶ 250.

8Id.,~J347.
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conjunction with the independentaudit and other enforcementmechanisms,will enable

consumersto realizethe full benefitsof theconditions.”9 Contraryto Verizon’s suggestion,the

independentauditshaveidentified existing violationsof the conditions,aswell asquestionable

Verizon interpretationsof variousconditionsthat would neverhavebeenuncoveredbut for the

audits. And Verizon’s ipsedixit claim thatthe auditsarecostly is not only unsubstantiated,it is

precludedby the Commission’sdeterminationin the BellAtlantic/GTEMergerOrder that “[t]he

independentaudit requirementestablishesan efficient and cost-effectivemechanismfor

providing reasonableassurancesof Bell Atlantic/GTE’s compliancewith its obligationsunder

the conditions.”°Accordingly,Verizon’s requestto eliminatethe audit requirementshouldbe

denied.

ARGUMENT

I. TWO ESSENTIAL PREMISES OF VERIZON’S REQUEST - THAT THE
ENFORCEMENT BUREAU HAS AUTHORITY TO REMOVE MERGER
CONDITIONS AND THAT THE UNE CONDITION HAS SUNSET - ARE
INCORRECT.

A. The Enforcement Bureau Has No Authority To RemoveMerger Conditions
That The Full CommissionHas Found To Be NecessaryTo Approval Of The
Merger.

Verizon’s Letter to the Bureau includes only the bald request that it “discontinue

requiring Verizonto conductBA/GTE post-mergerauditsfor all periodsbeginningon or after

January1, 2005.” Verizon citesno authority underwhich the EnforcementBureaucould grant

sucha request,norcould it. The EnforcementBureauhasno poweron delegatedauthority to

~Id., ¶ 335 (emphasisadded).

10 Id., ¶ 341 (emphasisadded).
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repeala mergercondition that the full Commissionhas found to be necessaryin the public

interestasapreconditionto theapprovalofamerger.

The Commissionmadeclear in the Bell Atlantic/GTEMerger Order that it would not

grantearlyterminationofanyofthemergerconditions. TheCommissionfoundthemergerto be

in the public interestonly “with the full panoplyof conditionsthat we adoptin this Order, and

assumingthe Applicants’ ongoing compliancewith theseconditions.” Only by virtue of

Verizon’s “ongoing compliance”with all of the Conditions,including condition requiringan

independentaudit, did the “proposed transaction,on balance ... serve the public interest,

convenienceandnecessity.”2Elsewhere,the Commissionindicatedthat full enforcementof the

conditionsfor thefull time frame“is critical for theconditionsto amelioratethe potentialpublic

interestharmsof themerger.”3 TheCommissionalso determinedthattheminimumtime frames

werereasonablein thecontextofthetelecommunicationsindustry,’4

The EnforcementBureau has no power on delegatedauthority to revisit these

Commissionpublic interestdeterminations.’5 While the Bureau certainly may enforce and

interpretthe scopeof a mergerorder, “it is axiomaticthat a delegatedauthoritydecisioncannot

“Id., ¶ 247 (emphasisadded).

‘21d.,’J250.

‘~Id., ¶ 346.

~ Id., ¶ 368 (“[un thefast-changingworld of telecommunicationsindustries,thesecommitments,

in ourjudgment,will last for a sufficientperiodto haverealimpact,butnot so long asto threaten
imposingobsoleteresponsesto future issues”).

‘~SeeDelegationofAdditionalAuthority to theEnforcementBureau,17 FCC Rcd.4795,¶~J2-3
(2002)(delegationof merger-relatedaudit functionsto EnforcementBureau“in no wayaffects
the substantivemerger obligations” and the amendmentsto the merger orders “are non-
substantiveandpertainto agencyorganization,procedure,andpractice”).
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conflict or otherwisereversethe decisionof the full Commission.” E.g., Mintz, Levin, Cohn,

Ferris, Glovsky& Pope, P.C., 17 FCC Rcd. 16100, ¶ 6 (2002); 47 C.F.R. § 1.115(b). Thereis

no dispute that the audit condition remains operative under the plain terms of the Bell

Atlantic/GTEMerger Order; therefore,anybureaudecisionthat eliminatesthat conditionwould

“reversethe decisionof the full Commission.” Seealso Public Notice at 1 (recognizingthat

Verizon’s request“effectively asksthe Commissionto eliminate Condition XXIII for future

periods”). The Commissionfound independent,annualaudits to be a necessarycondition to

approvingthemerger,andonly the full Commissioncanreversethatpolicy, andonly underthe

stringentstandardsnecessaryfor a waiver. Verizonhasnot evenattemptedsucha showing,and

its requestshouldbe deniedfor thatreasonalone.

B. Condition XIII, Offering UNEs,HasNot Sunset.

Verizon also simply assertsthat Condition XIII, requiringthe provision of unbundled

network elements,has sunset.16 That is flatly incorrect. By its plain terms, that condition

remainsoperative,andindependentauditsremainnecessaryto ensureVerizon’scompliancewith

that condition.

Condition XIII was one of the most importantconditionsto the merger,becausethere

was a great need to protect local competition in light of the uncertaintysurrounding the

Commission’sunbundling rules. To addressthis, Verizon agreed“to reduceuncertaintyto

competingcarriersfrom litigation that mayarisein responseto [the Commission’s]ordersin the

TINE RemandandLine Sharingproceedings,”andagreedthat “from nowuntil thedateon which

the Commission’sordersin thoseproceedings,and any subsequentproceedings,becomefinal

16 VerizonAudit WaiverRequestLetterat 1.
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and non-appealable”it “will continue to make available to telecommunicationscarriers, in

accordancewith thoseorders,eachUNE and combinationof UNEsthat is requiredunderthose

orders,until the dateof any final and non-appealablejudicial decisionthat determinesthat Bell

Atlantic/GTE is not requiredto provide theUNE or combinationof UNEs in all ora portion of

its operatingterritory.” ~

Theconditionsfor terminatingtheseconditionshavenot yet beensatisfied. As an initial

matter, these conditions were effectively drafted by Verizon, and any ambiguity must be

construedagainstit. SeeUnitedStatesv. Seckinger,397 U.S. 203, 210 (1970) (“[A] contract

shouldbe construedmost stronglyagainstthe drafter”). In anyevent,by any readingof these

contractualprovisions, Verizon remains obligated to provide existing UNEs; there is no

conceivablecounterargument.

First, the mergercondition is clearly not subjectto a three-yearsunset. It is true that

manymergerconditionsexpireafterthreeyears,but that defaultsunsetprovisiondoesnot apply

to conditionsthat havetheirown specificterminationlanguage. SeeMemorandumOpinionand

Order,ApplicationsofAmeritechCorp., Transferor, & SBCCommunications,Inc., Transferee,

17 FCC Rcd. 19,595,¶ 3 (2002) (“Someof the [merger]conditions...arenot subjectto that

‘~Bell Atlantic/GTEMergerOrder ¶ 316. Themergercondition itself (MergerConditionXIII)
statesthatBell Atlantic/GTEwill continueto provide

theUNEs and TINE combinationsrequiredin [the UNE RemandOrderandLine Sharing
Order] in accordancewith thoseordersuntil the dateof a final, non-appealablejudicial
decisionprovidingthat the UNE or combinationof UNEs is not requiredto beprovided
by Bell Atlantic/GTE in therelevantgeographicarea. Theprovisionsof this Paragraph
shallbecomenull andvoid andimposeno furtherobligationon Bell Atlantic/GTE after
the effective date of final and non-appealableorders in the UNE Remandand Line
Sharingproceedings,respectively.

BellAtlantic/GTEMergerOrder, App.D, ¶ 39.
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expiration date becausethe condition itself specifically establishesits own period of

applicability.”). The EnforcementBureauhas already expresslyrecognizedthat the UNE

conditionis aconditionthatis not subjectto thethree-yearsunsetperiod. SeeId. ¶ 3 n.7.

NorcouldVerizonclaim thattheconditionhasexpiredbecausethereis “a final andnon-

appealableCommissionorder in the UNE remandproceeding.” Thereis in fact no suchorder.

This readingis compelledby the FCC’s explanationof this mergercondition: that “from now

until the date on which the Commission’sordersin thoseproceedings,and any subsequent

proceedings,becomesfinal andnon-appealable,”Verizon “will continue to makeavailableto

telecommunicationscarrierseachUNE that was”previouslyavailable.’8 In thewakeof theD.C.

Circuit’s decision in USTA II, there are still “subsequentproceedings”underway at the

Commission,and the Commissionhasyet to issue a final, non-appealableorder determining

whetherVerizonmustmakea numberof importantUNEs, includingswitching,available. Thus,

theconditionis still operative.

Any contrary argument would render the Commission’s phrase “any subsequent

proceedings”superfluous.The UNE RemandOrder wasreversedby USTA j, andthe Triennial

ReviewOrderwastheFCC’sorderon remandfrom that decision.’9 Giventhat theUNE Remand

Order and Line Sharing Order were both issued prior to the issuanceof the FCC’s Bell

Atlantic/GTEMerger Order, it would have beena simple matter for the FCC (or Verizon) to

write the condition to specifythat the obligation to offer UNEs would exist until the pending

18 Bell Atlantic/GTEMergerOrder¶ 316.

~ The TROis expresslycaptionedasan “Order on Remand”in both the UNE Remanddocket

(CC DocketNo. 96-98) andthe Line Sharingdocket(CC DocketNo. 98-147). And that is, of
course,why the appealof the TROwas transferredfrom the Eighth Circuit to the D.C. Circuit
and assignedto thesamepanelthatheardUSTAI— atVerizon’s request.
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judicial review of the UNE RemandOrder and the Line SharingOrder was final. The FCC,

however, did not adopt such language. Rather,as noted, the plain languageof the merger

condition provides that the condition to offer UNEs appliesuntil there is a “fInal and non-

appealableCommissionorder[] in theUNE RemandandLine Sharingproceedings.”2°Further,

the FCC,in explainingthis condition, expresslystatedthatthe conditionwould apply “until the

dateon which the Commission’sorder in thoseproceedings[UNE Remandand Line Sharing],

and anysubsequentproceedings,becomefinal andnon-appealable.”2’Under the readingthat

Verizon is implicitly proposing,therewould neverbe any “subsequentproceedings”becausethe

obligationwould terminateafterthe initial reviewof the UNE RemandOrder andLine Sharing

Order.22

Nor is it thecasethat this conditionterminateswhenUSTAII becomesfinal. In USTAII,

thecourt did not hold that ILECs “arenot required”to provideUNEswithin the meaningof the

condition. Rather,the court vacatedthe unbundlingrules a secondtime merely for lack of

reasonedexplanation,which hastriggeredanother“subsequentproceeding”on remandwhich is

still pendingat the Commission. Thereis still no final, non-appealableorderwith respectto the

aspectsof the Commission’sunbundlingrulesthat werevacatedin USTAII. Thevery pointof

the conditionwas to preservethe statusquo should a court stay or vacatethe unbundlingrules

thattheFCCadoptedin theUNE proceeding— astheD.C. Circuit hasdonein USTA11.23

20 BellAtlantic/GTEMerger Order,App. D, ¶ 39 (emphasisadded).

21 BellAtlantic/GTEMergerOrder, ¶ 316 (emphasisadded).

22 Id. (TINE conditionwould haveno “practicaleffect” unlessthe UNE RemandOrderor Line

SharingOrderwere “stayedor vacated”(emphasisadded)).

23 Id.
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Accordingly, any contention that the merger conditions have been satisfied,

notwithstandingthe currentuncertaintyregardingthe scopeof ILEC unbundlingobligations,

would be contraryto the entire purposeof theseconditions. The FCC found both that these

mergerswould reducelocal competitionand that affirmative stepswere necessaryto facilitate

UNE-basedcompetition. In particular,the FCCrecognizedthat local competitionwasunlikely

if carriersdid nothave a clearentitlementto particularTINEs.24 Thus,the intendedpurposeof

the conditionwasto provide thenecessarycertaintyto inducelocal entry.25 And it doessoby

ensuringthat the ILEC remainsobligatedto provideTINEs until litigation surroundingthe UNE

RemandOrder is finally resolved, by either: (1) a final judicial decision upholding the

unbundlingrules the FCC issuesin those proceedings;(2) a final, non-appealableFCC order

eliminatingunbundling of a particularUNE; or (3) a final judicial decisionholding the FCC

cannotrequireunbundlingof aparticularelement.Becausenoneof thoseconditionsis satisfied,

applicationof this conditionis mandatory.

The audit is a critical componentfor insuring compliancewith this condition. As the

Commissionnoted,“the comprehensiveUNE complianceaudit thatthe Applicantshaveagreed

to undergo as a condition of the instant merger should reveal any compliance with the

Commission’sunbundlingrequirement.”26

24 Id.

25 Id.

261d. ¶ 375.
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II. EVEN AS TO THE CONDITIONS THAT VERIZON CONCEDES ARE STILL
OPERATIVE, THE COMMISSION HAS DETERMINED THAT AN
INDEPENDENT AUDIT IS NECESSARY.

Evenasto the conditionsthat Verizonconcedesare still operative,theseconditions are

important conditions to the merger and independentaudits remain necessaryto ensure that

Verizoncomplieswith them.

One of the “five primary public interest goals” the conditions were designedto

accomplishincluded “ensuring compliancewith and enforcementof the conditions.”27 The

Commission imposed three conditions relating to compliance with the merger order:

“(1) establishinga self-executingcompliancemechanism;(2) requiringan independentaudit of

the Applicants’ compliancewith the conditions; and (3) providing self-executingremediesfor

failure to perform an obligation.”28 The first was embodiedin Condition XXI and includes

Verizon’s obligation to file its annualmergercompliancereport.29 The secondis embodiedin

ConditionXXII which requiredan audit to evaluateboth theeffectivenessof Verizon’s internal

control over compliance with the specified merger conditions (and Verizon’s assertions

regardingthosecontrols in its Annual Merger ComplianceReport) and Verizon’s compliance

with thespecifiedconditionsandmanagementsassertionsincludedin theReportofManagement

Id.. ¶251.

28 Id. ¶ 332 (emphasisadded).

291d ¶ 333-335.
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on Compliance.30Thelast is embodiedin ConditionXXIII, pursuantto whichVerizonhasmade

over $17.7million of“voluntary” paymentsoveratwo-yearperiod.3’

In the GTE/BellAtlantic Merger Order, the Commission,after setting forth the Annual

ComplianceReport requirement,held that “[b]ecause the public interest benefit of these

conditionsdependsentirelyuponBell Atlantic/GTE’s Compliance,the conditionsalso establish

an independentoversightprogram.”32 As the Commissionpreviouslynoted, “[o]nly a strong

corporatecomplianceprogram,in conjunctionwith the independentaudit and otherenforcement

mechanisms,will enableconsumersto realizethefull benefitsof theconditions.”33 Independent

audits are essentialbecauseit is “the findings in the auditor’s report, or the review of the

auditor’s working papers,”not Verizon’s compliancereport, that would “form the basis of

enforcementactions.”34 This includesenforcementnot only by the Commissionandthepublic,

butby thestatecommissionsaswell.35

30 Id., ¶ 336-342.

~‘ Noticeof VerizonVoluntaryPaymentsPursuantto MergerConditionsCC DocketNo. 98-184
(July 2, 2004)for PerformanceMonthsApril 2001 throughApril 2004.

32 BellAtlantic/GTEMergerOrder, ¶ 336(emphasisadded).

~ Id., ¶ 335 (emphasisadded).

34Id.,~338.

~ Bell Atlantic/GTEMergerOrder ¶~J338 (“Commissionandthepublic”), 342 (“We recognize
that the state commissionshave valuable insight into ongoing issuesand problems in the
telecommunicationsindustry ... we note that, under the conditions, Bell Atlantic/GTE will
ensurethat the independentauditorprovidesaccessto its working papersto statecommissions,
thereby ensuringthat statecommissionscan perform their own reviews of the audit work
concerningthe conditions”). Seealso, id., ¶ 365 (“the audit provisionsin Bell Atlantic/GTE’s
conditions ... [make] availab[le] to regulatorsand competitors ... precious information for
detectionofdiscriminatorybehavior”).
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Independentauditshavefoundnumerousproblemsrelatingto theconditionsthat Verizon

concedesare still operative;audits uncoverquestionableVerizon interpretationsof conditions

that would not otherwisebe uncovered;and audits compensatefor the lack of other ILEC

benchmarks,which is a consequenceofthemerger. For all of thesereasons,the auditsshouldbe

retained.

A. The RemainingConditions Are Important And Not “Self-Policing.”

Verizon arguesthat it ought to be relievedof the auditing requirementbecausetwelve

conditionshavealreadysunset,threeconditionswill expire in 2004 andthat “[a]fter 2004 only

five operativemergerconditions will remain in effect.”36 That some, or even most, of the

conditionshavesunsetdoesnot meanthat the remainingconditionsarenot important,or that

they should not be audited. The continuing conditionsrelate to the “primary public interest

goals” identified by the Commissionas underlying the conditions and the basis on which it

allowed the merger to proceed:37 (a) promoting equitable and efficient advancedservices

deployment— ConditionI (“SeparateAffiliate for AdvancedServices”)to sunsetin 200438 and

Condition IV (“Non-Discriminatory Rollout of xDSL Services”); (b) ensuring open local

markets — Condition V (“Carrier-to-Carrier Performance Plan (Including Performance

Measurements)”)which sunsetsin 2004, Condition VI (“Uniform and EnhancedOSS and

AdvancedServices OSS”), Condition XI (“Carrier-to-Carrier Promotions: Unbundled Loop

Discount”), ConditionXII (“Carrier-to-CarrierPromotions:ResaleDiscount”),and,asexplained

36 Verizon Audit Waiver RequestLetter at 2. That is, five mergerconditions other than the

complianceconditions.

~ BellAtlantic/GTEMerger Order,¶ 251.

38 ConditionI sunsetsin 2004.
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above, Condition XIII (“Offering UNEs”);39 and (d) improving residentialphoneservice —

Condition XVII (“InterLATA ServicesPricing”) and Condition XVIII (“EnhancedLifeline

Plans”).4°

Verizonassertsthat “[n]one ofthe most recentauditshasincludedany findingsof non-

compliancewith respectto any of thesemergerconditions [that is, the five that will remain in

effectafter2004]” andthat “[t]here is no reasonto believethatadditionalauditswill discloseany

failure by Verizonto satisfy thesemergerconditionswhile theyremainin effect.”4’ In fact, the

Auditor hasrepeatedlyfoundviolationsof thecontinuingdiscount-relatedconditions. In thetwo

mostrecentaudits,the independentAuditor found,asto bothConditionsXI (“Carrier-to-Carrier

Promotions: Unbundled Loop Discount”) and XII (“Carrier-to-Carrier Promotions: Resale

Discount”) that “Verizon provided an incorrect discount amount, or provided the discount

outsidethe60-dayrequirement”andcreditswereaccordinglyissued.42

Verizon arguesthat continuing Condition IV (“Non-DiscriminatoryRollout of xDSL

Services”) is “self-policing,” andrequiresonly the filing of quarterlyreports. But the filing of

unauditedquarterlyreportsis nota substitutefor an auditor’sreviewofVerizon’s performance.

Verizonfurther arguesthat “most of theremainingconditionsrequirespecificdiscounts

or pricing terms for competitivelocal exchangecarriers,who couldbe expectedto bring to the

Commission’s attention any failure by Verizon to continue complying with those

~ ConditionV sunsetsin 2004.

40 ConditionXVII sunsetsin 2004.

~‘ VerizonAudit Waiver RequestLetterat2.

42 Deloitte, IndependentAccountantReport (on ConditionsIV, VI, VII, IX-XII, XVII, XVIII,

XXI-XXV) (March 17, 2004)at 6-7. Seealso, Deloitte,IndependentAccountantReport(May 1,
2003),subsection(f) at 8.
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requirements.”43 As noted above,the Auditor has found repeatedviolations of the discount-

relatedconditions. Violations of the discountconditionswill only be identifiedby the auditors

rather thanasthe resultof the filing of a formal complaint, not only becauseof the auditors’

unique accessto Verizon’s papersin the first instance(reducingboth the cost and time of

discoveringa violation) but becauseof the relatively small sizeof the discountrelativeto the

high costof pursuinga formal complaint,andthe length of time to resolveformal complaints.44

As the Commissionconcludedin the Order, an audit is far more cost-efficientand the cost

burdenshouldbe borneby Verizon,not thepublic or theCommission.45

Nor should the audit reqñirementbe waivedasto any of the other continuingmerger

conditions becauseof the ability of harmedpartiesto file a complaint. The ability to file a

complaintdid notobviatetheneedfor an independentauditorwhentheconditionswere imposed

andnothinghaschangedsincethento alterthatconclusion.

B. Experience With The PastAudits Of The Remaining Operative Conditions
Shows That Independent Audits Result In The Disclosure of Information
That Would Not Have Otherwise BeenVoluntarily Reported By Verizon.

Past Verizon merger audits have also identified disputed interpretationsaffecting a

determinationof compliancewith the conditions46that would not necessarilybe identified or

‘~Id.

~‘ This is confirmedin the 2003 SBCAudit Report,Ernst& Young, Reportofthe Independent
Accountants(August 29, 2003), CC DocketNo. 98-141, AttachmentC, which showedthat
CLEC complaints alleging non-complianceby SBC with the merger conditions remained
unresolvedtwo to threeyearsaftertheywerefiled.

“~BellAtlantic/GTEMergerOrder,¶ 341

46 For example,with respectto Condition V, the mostrecentAudit Reportidentified an issue

involving theinterpretationof thePerformanceMeasurementBusinessRulesassociatedwith the
methodby which Verizonmeasuresthe TroubleDurationInterval for fGTE (“MR-4 metrics”).
E&Y 2004 Audit Report,¶ 3, at 1-2.
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disclosedabsentthe audit. This is becauseVerizon’s Annual ComplianceReportcontainsits

own conclusionsof compliance. Thereis no assurancethat Verizon would self-identify non-

compliancewhere its interpretationdiffered from that ofthoseharmedby non-compliance.For

example,differing interpretationsof the requirementsin Condition VI that “Bell Atlantic/GTE

shall implementuniform interfacesand businessrules for at leasteighty (80) percentof the

accesslines in the GTE ServiceAreasin PennsylvaniaandVirginia” couldaffectdetermination

of complianceby Verizon.47 To theextentVerizoninterpretsthatrequirementasapplyingto the

combinedlines in the two states(Pennsylvaniaand Virginia), it would self-reportcompliance

eventhoughthis conditionin fact requirescomplianceseparatelyin eachstate.

Moreover, the auditor has found material violations by Verizon of the conditionsthat

could only be found by virtue of an audit. For example,the most recentMerger OrderAudit

Report “disclosedcertain instancesof material noncompliancewith Condition V basedon the

~‘ Subparagraph1 9(f)(2) of that section provides that “Bell Atlantic/GTE shall implement
uniform interfacesand businessrules for at leasteighty (80) percentof the accesslines in the
GTE ServiceAreasin Pennsylvaniaand Virginia ... by convertingthe following percentagesof
such accesslines that Bell Atlantic/GTE have an obligation to convert (‘Obligated Access
Lines’):”

Date Percentof Obligated AccessLines
No laterthan24 monthsafterMerger
ClosingDate

40%

No laterthan36 monthsafterMerger
ClosingDate

60%

No laterthan48 monthsafterMerger
ClosingDate

80%

No laterthan60 monthsafterMerger
ClosingDate

100%

SeealsoApplicationofGTECorp., Transferor,AndBellAtlantic, Transferee,for ConsentTo
TransferControl, 19 FCCRcd.4022(2004)(CommissiongrantedVerizon’srequestfor a
temporarysuspensionofthereportingrequirementsin ConditionV to accommodateVerizon’ s
implementationofOSSuniformity, affectingcompliancewith ConditionVI).

(footnotecontinuedon nextpage)
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PerformanceMeasurementBusinessRules.”48 While Verizonin its AnnualComplianceReport

claimedto havedetected“a substantialmajority” ofthe ConditionV errorson its own, it did not

detectall of them.49 Moreover,thedisciplineof an independentaudit no doubtencouragedthe

self-identificationof theseerrors.50

C. The Annual Compliance Report Is Insufficient BecauseOf The Inability To
Benchmark.

As notedabove,oneof theanticompetitiveeffectsofthe mergerthat theconditionswere

designedto addresswas thelossof yet anotherBOC “benchmark.” The Commissionfoundthat

“the major incumbentLECs (RBOC5and GTE) ... remainuniquely valuablebenchmarksfor

assessingeachothersperformance.”5’ As theCommissionnoted,thefurther lossofbenchmarks,

which “provide valuable information regarding the incumbents’ networks, practices and

(footnotecontinuedfrom previouspage)

48 Ernst& Young,Auditor’s Reportof IndependentAccountantson ConditionsV andXVI and

XIX, April 23, 2004 (“E&Y 2004 Audit Report”), ¶ 6 and AttachmentA. Seealso, Ernst &
Young, Auditor’s Reportof IndependentAccountantson ConditionsV andXVI andXIX, May
30, 2003(“E&Y 2003 Audit Report”),¶ 6 andAttachmentA.

~ VerizonAnnualComplianceReport,March 11, 2004at 7.

50 TheAudit alsoidentifieddeficienciesin theproper“voluntary payments”madeby Verizonfor

its failure to meet these metrics. As noted by the Auditor, Verizon “has not implementeda
processto adjustvoluntarypaymentsmadeto the U.S. Treasurydue to the impact, if any, of
known errorsthat areonly correctedon a prospectivebasis. Accordingly,we were unableto,
and do not, expressan opinion on the Company’s internal control over compliancewith the
requirementto accuratelycalculateand remit voluntarypaymentsunder ConditionV.” E&Y
2004 Audit Report,¶ 5, at 2. Prior to April 2003, Verizonfiled restatementsto originally filed
performancemeasurementdatawith the FCC for known errors that could be correctedon a
retroactive basis six months after the original filing date. Subsequentto March 2003, the
Companydiscontinuedfiling restatedperformancemeasurementdata. Id. Seealso, E&Y 2003
Audit Report,¶ 5, at 2-3.

~‘ BellAtlantic/GTEMergerOrder, ¶ 129.
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capabilitiesto regulatorsandcompetitorsseeking,in particular,to promoteand enforcemarket-

openingmeasuresrequiredby the 1996 Act and the rapid deploymentof advancedservices”52

(the samegoals that the remainingoperativemergerconditions seekto achieve)increasesthe

risk thatthe remainingfirms will, interalia “concealinformation.”53 Thus, it would be difficult

to evaluatethe reliability of a self-reportedComplianceReporton, e.g., ConditionsIV (Non-

Discriminatory Rollout of xDSL Services),V (Carrier-to-CarrierPerformancePlan (Including

PerformanceMeasurements),VI (Uniform andEnhancedOSS andAdvancesServicesOSS),and

XIII (Offering UNE5) becausetherewould be few benchmarkswith which to comparetheresults

and to see whether any information was being concealed.54 Becauseof the absenceof

benchmarks,theaudit is acritical compliancecondition.

III. THE COMMISSION HAS ALREADY DETERMINED THAT THE PUBLIC
INTEREST PRECLUDES EARLY TERMINATION OF ANY OF THE
CONDITIONS FOR ANY REASON, INCLUDING COST.

Finally, Verizon’s relianceon the cost of the audit as a ground for its elimination is

meritless. Verizon statesthat it “expectsthat mergercondition auditsfor the years2005 and

beyondwould costat leastonemillion dollars.”55 First, that costfigure (whichhappensto be the

sameasSBC’s in its parallel filing, eventhoughSBCseeksto excludethe 2004auditaswell and

the numberof continuingconditions) is unsubstantiated.Verizon hassubmittedno declaration

52Id.,~127.

~ Id., ¶~J128, 130.

~ Id., ¶ 166 (in addition to parity analyses,benchmarksare necessaryto evaluateboth

performancemetrics— “lacklusterservice”— andpricingbehavior— “excessiverates”).

~ VerizonAudit Waiver RequestLetterat 2.
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or evidenceof ongoingaudit costs(whichhavecertainlydecreasedasconditionshavesunset),or

onthe impacton costsof using threeseparateauditorsratherthanone.

More importantly, the Commissionheld in theBell Atlantic/GTEMergerOrder thatthe

costof the audit is a necessarycost for protectingthe public interestandless costly thanmore

intrusive regulation. There the Commissionheld that the independentaudit requirementin

Condition XXII was “an efficient and cost-effective mechanismfor providing reasonable

assurancesof Bell Atlantic/GTE’s compliancewith its obligations under the conditions.”56

Indeed,whenthe EnforcementBureauin 2002 requiredthe auditorto “assessVerizon’s entire

performancemeasurementscollection andreportingprocess,”it rejectedVerizon’s objectionthat

sucha requirementwasunduly costly, because“the cost Verizonincurs to obtain a sufficient

audit is anecessarycostof compliance.”57

56Id.,~f341.

~ Letter Ruling from MaureenDel Duca, DeputyChief, Investigationsand HearingDivision, to
Mr. JeffreyWard, SeniorVice President,RegulatoryCompliance,Verizon (June12, 2002)at 2
(emphasisadded).
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CONCLUSION

For the reasonsstatedabove,Verizon’s requestto eliminate the audit requirementin

ConditionXXII shouldbedenied.

Respectfullysubmitted,

David L. Lawson
JamesP. Young
SIDLEY AUSTIN BROWN & WOOD LLP

1501 KStreet,N.W
Washington,DC 20005-1401
(202)736-8000

Is! Aryeh Friedman
LeonardJ. Cali
LawrenceJ. Lafaro
AryehS. Friedman
OneAT&T Way
Bedminster,NJ 07921
(908)532-1831

July 27, 2004

Attorneysfor AT&T Corp.
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