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Before the
Federal CommunicationsCommission

Washington, DC 20554

In the Matter of )
Applications for Consent )
to the Transfer of Control of Licensesand)
Section214 Authorizations from )

) CC DocketNo. 98-141
AMERITECH CORPORATION, )

Transferor )
to )
SBC COMMUNICATIONS, INC., )

Transferee )
COMMENTS OF AT&T CORP. TO

SBC’S REQUEST TO ELIMINATE MERGER CONDITION 27

Pursuantto Public Notice DA-04-2092 issuedby the Commissionon July 13, 2004,

AT&T Corp. (“AT&T”) submitsits Commentsto SBC’s letters1requestingthat theCommission

eliminate Condition 27 of the SBC/Ameritech Merger Order2 requiring it to engagean

independentauditor to examineits compliancewith the non-sunsetmergerconditions, and to

publicly file areportwith the Commission,for all periodsbeginningon or afterJanuary1, 2004.~

1 Letter from Jim Lamoureux, Senior Counsel,SBC Telecommunications,Inc., to William

Davenport,Chief,InvestigationsandHearingsDivision, FCC,June9, 2004 (“SBC Audit Waiver
RequestLetter”) and Letter from David G. Cartwright, Director — FederalRegulatory, SBC
Telecommunications,Inc., to Diana Lee, Investigationsand HearingsDivision, FCC, July 7,
2004(“SBC SupplementalAudit WaiverRequestLetter”).

2 MemorandumOpinion and Order,Applications OfAmeritechCorp., Transferor, And SBC

CommunicationsInc., Transferee,For ConsentTo TransferControl OfCorporations,14 FCC
Rcd. 14712 (1999) (“SBC/AmeritechMergerOrder”). AlthoughtheConditionsappendedto the
MergerOrderuseRomannumerals(e.g. Condition27 is markedConditionXXVII), SBCandits
auditorshavereferredto themby theirArabic numerals,andAT&T will do sohereaswell.

~ SBC filed the March 15, 2004 Annual ComplianceReport,but therewas no accompanying
auditor’s report astherehave beenwith prior annualcompliancereports. Granting SBC its
requestedrelief would presumablyrelieve SBC of having the Auditor’s substantiveor control
auditsfiled in September2004.
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A virtually identicalfiling wasmadeby Verizon, seekingrelief asof January1, 2005.~For the

reasonsset forth below, SBC’s requestshouldbedenied.

INTRODUCTION AND SUMMARY

The Commission found that the proposedmerger of SBC and Ameritech posed

“significantpotentialpublic interestharms”by removinganactualpotentialentrant;eliminating

a “benchmark;”and “increasingthe incentiveand ability of the mergedentity to discriminate

againstrivals, particularly with respectto advancedservices”— harms “not mitigatedby the

proposedtransaction’spotentialpublic interestbenefits.”5 TheCommissionultimately agreedto

the merger,andfound that the“proposedtransaction,on balance... serve[dIthe public interest,

convenienceand necessity,”but only becauseofthe applicants’ “ongoing compliance”with the

conditions,including theaudit condition,agreedto by SBC.6

SBC now asksthe EnforcementBureauto eliminateone of the mergerconditions— the

condition requiring an annual,independentaudit assessingSBC’s compliancewith the other

conditions. SBC arguesthat it ought to be relievedofthe audit conditionbecause“there is no

productive reasonfor the Commissionor SBC to devotetheir resourcesto further auditssince

most of the mergerconditions sunsetprior to January1, 2004,”~that most of the remaining

operativeconditions are “self-policing” and that compliancewill cost “at leastone million

dollars”beforetheconditionsunsets.8

~ SeePublic Notice DA-04-2093 issuedby the Commissionon July 13, 2004, CC Docket
No. 98-184.

~SBC/AmeritechMergerOrder ¶ 348.

6 Id., ¶ 354 (emphasisadded).

~SBCSupplementalAudit Waiver RequestLetterat 1.

8 SBCAudit WaiverRequestLetterat 1-2.
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To begin with, two of the essentialpremisesof SBC’s requestare incorrect. The

EnforcementBureauhasno poweron delegatedauthorityto eliminateanymergerconditionthat

the Commissionhasfoundto be anecessaryprerequisiteto theapprovalofa merger. Moreover,

SBC’s unsupportedassertionthat Condition 17 (requiringthe provision of unbundlednetwork

elements(“UNE5”)) hassunsetis wrong. Thatcondition doesnot sunsetuntil the Commission

hasissueda final, non-appealableorderestablishingSBC’s unbundlingobligations— which has

not yet occurred,becauseof the D.C. Circuit’s two decisionsvacatingthe Commission’srules

and the fact that further proceedingsare currently pendingbefore the Commissionon those

issueson remand. The entire purposeof the condition was to provide market certainty and

requireSBCto offer UNEsduringanyperiodin which theCommission’sunbundlingruleswere

stayedor vacated; the court’s successivedecisions vacating those rules leave the merger

condition in place. Indeed, SBC’s requestseemsto be a backdoorattempt to obtain the

Commission’sblessingfor its erroneousinterpretationof this conditionby burying it in a long

list of allegedly“sunset”conditions.

The Commission’sSBC/AmeritechMerger Order also foreclosesSBC’s requestfor

eliminationoftheauditingrequirement.TheCommissionheldthat its “public interest”finding,

on thebasisofwhich themergerwasapproved,turnedon the“assumptionandexpectation”that

the conditions, including the audit provision, “will remaineffective and enforceable”for the

entire period.9 Maintaining the full time frame“is critical for the conditionsto amelioratethe

~SBC/AmeritechMergerOrder, ¶ 359.
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potentialpublic interestharmsof the merger.”°The full array conditions, including the audit

condition,were “intendedto be a floor andnot a ceiling.”1’

The Commissionfurther held that the three complianceconditions, the self-reported

compliance report, the independent audit and the voluntary payment obligations were

inextricably intertwined. The Commissionheld that, “[o]nly a strong corporatecompliance

program, in conjunctionwith the independentaudit and otherenforcementmechanisms,will

enableconsumersto realizethefull benefitsoftheconditions.”2

SBC’s claim that someoftheconditionsare“self-policing,” orthat CLECswill complain

to the Commissionabout violations, is belied by the experiencewith past audits where the

auditorhasidentifiedinterpretationissuesthat affect whetheror not therehasbeenaviolation,as

well asviolations,oftheongoingConditionsthatwould not otherwisehavecometo theattention

of theCommission.

Finally, SBC’s ipse dixit savingsclaim is not only unsubstantiatedbut also irrelevant.

TheCommission,in approvingtheMerger Conditions,determinedthat “{t]he independentaudit

requirementestablishesan efficient and cost-effectivemechanismfor providing reasonable

assurancesof SBC/Ameritech’s compliance with its obligations under the conditions.”3

Accordingly, SBC’s requestto eliminatetheauditrequirementshouldbe denied.

‘°Id~J4l6

“Id.,~4l7.

12 Id., ¶ 409.

‘3Id., ¶ 412.
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ARGUMENT

I. TWO ESSENTIAL PREMISES OF SBC’S REQUEST - THAT THE
ENFORCEMENT BUREAU HAS AUTHORITY TO REMOVE MERGER
CONDITIONS AND THAT THE UNE CONDITION HAS SUNSET - ARE
INCORRECT.

A. The Enforcement Bureau Has No Authority To RemoveMerger Conditions
That The Full CommissionHas Found To Be NecessaryTo Approval Of The
Merger.

SBC’s Letter to the Bureauincludesonly the bald requestthat it “discontinuerequiring

SBC to conduct SBC/Ameritechpost-mergeraudits for all periods beginning on or after

January1, 2004.” SBCcitesno authorityunderwhich theEnforcementBureaucouldgrantsuch

arequest,norcould it. TheEnforcementBureauhasno poweron delegatedauthorityto repeala

mergercondition that the full Commissionhasfoundto be necessaryin the public interestas a

preconditionto theapprovalofa merger.

The Commissionmadeclearin theSBC/AmeritechMergerOrder that it would not grant

early terminationof any of the mergerconditions. The Commissionnotedthat it found the

mergerto be in the public interestonly “on the assumptionand expectationthat all of the

conditions we adopt today,” including the audit condition, “will remain effective and

enforceable”for “the period specified in the condition.”4 Only by virtue of SBC’s “ongoing

compliance”with all of the Conditions,including conditionrequiringan independentaudit, did

the “proposedtransaction,on balance... servethepublic interest,convenienceandnecessity.”5

Elsewhere,the Commissionindicatedthat full enforcementof the conditions for the full time

frame “is critical for the conditions to amelioratethe potential public interestharmsof the

‘~‘Id., ¶ 359 (emphasisadded).

‘5Id.,~J354.
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merger.”6 The Commissionalso determinedthat theminimum time frameswerereasonablein

thecontextofthetelecommunicationsindustry.’7

The Enforcement Bureau has no power on delegatedauthority to revisit these

Commissionpublic interestdeterminations.’8 While the Bureaucertainly may enforce and

interpretthescopeof a mergerorder, “it is axiomaticthat a delegatedauthority decisioncannot

conflict or otherwisereversethe decisionof the full Commission.” E.g., Mintz, Levin, Cohn,

Ferris, Glovsky& Pope, P.C., 17 FCC Red. 16100, ¶ 6 (2002); 47 C.F.R. § 1.115(b). Thereis

no disputethattheaudit conditionremainsoperativeundertheplain termsof theSBC/Ameritech

Merger Order; therefore,any bureaudecisionthat eliminatesthat conditionwould “reversethe

decisionof the full Commission.” Seealso PublicNotice at 1 (recognizingthat SBC’s request

“effectively asksthe Commissionto eliminate Condition XXVII for future periods”). The

Commissionfound independent,annual audits to be a necessarycondition to approvingthe

merger,and only the full Commissioncan reversethat policy, and only under the stringent

standardsnecessaryfor a waiver. SBC hasnot evenattemptedsucha showing,andits request

shouldbe deniedfor thatreasonalone.

‘6Id.,~J416.

~ Id., ¶ 438 (“[un the fast-changingworld of telecommunicationsindustries,thesecommitments,

in ourjudgment,will last for a sufficientperiodto haverealimpact,butnot so long asto threaten

imposingobsoleteresponsesto future issues”);seealso id. ¶ 510 (same).
18 SeeDelegationofAdditionalAuthority to theEnforcementBureau,17 FCCRcd.4795,¶~J2-3

(2002)(delegationof merger-relatedaudit functionsto EnforcementBureau“in no wayaffects
the substantivemerger obligations” and the amendmentsto the merger orders “are non-
substantiveandpertainto agencyorganization,procedure,and practice”).
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B. Condition 17, Offering UNEs, Has Not Sunset.

SBCalso simply assertsthat Condition17, requiringtheprovisionof unbundlednetwork

elements,has sunset.19 That is flatly incorrect. By its plain terms, that condition remains

operative, and independentaudits remain necessaryto ensureSBC’s compliancewith that

condition.

Condition 17 wasoneof themostimportantconditionsto the merger,becausetherewas

a great need to protect local competition in light of the uncertainty surroundingthe

Commission’sunbundling rules. To addressthis, SBC agreed “to reduce uncertaintyto

competingcarriersfrom litigation that may arisein responseto the Commission’sorderin its

TINE Remandproceeding,”andagreedthat “from nowuntil thedateon whichtheCommission’s

orderin thatproceeding,and anysubsequentproceedings,becomesfinal andnon-appealable”it

“will continueto make available to telecommunicationscarrierseachUNE that was available

underSBC’s andAmeritech’sinterconnectionagreementsasof January24, 1999, evenafterthe

expirationofexisting interconnectionagreements.”2°

‘~SBCAudit WaiverRequestLetterat 1.

20 SBC/AmeritechMerger Order ¶ 394. The mergercondition itself (Merger ConditionXVII)

statesthat SBC/Ameritechwill continueto provideUNEs

underthe sametermsandconditionsthat suchUNEsor combinationsof UNEs thatwere
madeavailableon January24, 1999,. . . until the earlierof (i) the datethe Commission
issuesa final orderin its UNE remandproceedingin CC DocketNo. 96-98finding that
the UNE or combinationof UNEs is not requiredto be providedby SBC/Ameritechin
the relevantgeographicarea,or (ii) the dateof a final, non-appealablejudicial decision
providing that the TINE or combinationof TINEs is not required to be providedby
SBC/Ameritechin the relevantgeographicarea. This Paragraphshall becomenull and
void and imposeno further obligation on SBC/Ameritechafter the effectivedateof a
final andnon-appealableCommissionorderin theUNEremandproceeding.

SBC/AmeritechMergerOrder,App. C, ¶ 53 (emphasesadded,footnoteomitted).
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Theconditionsfor terminatingtheseconditionshavenot yet beensatisfied. As an initial

matter,theseconditionswereeffectivelydraftedby SBC,and anyambiguitymustbe construed

againstit. SeeUnitedStatesv. Seckinger,397 U.S. 203, 210 (1970)(“[A] contractshould be

construedmost stronglyagainstthe drafter”). In anyevent,by any readingof thesecontractual

provisions, SBC remains obligated to provide existing UNEs; there is no conceivable

counterargument.

First, the mergercondition is clearly not subjectto a three-yearsunset. It is true that

manymergerconditionsexpireafterthreeyears,but that defaultsunsetprovisiondoesnot apply

to conditionsthat havetheirown specificterminationlanguage.SeeMemorandumOpinionand

Order,ApplicationsofAmeritechCorp., Transferor, & SBCCommunications,Inc., Transferee,

17 FCC Rcd. 19,595,¶ 3 (2002) (“Someof the [merger] conditions...arenot subjectto that

expiration date because the condition itself specifically establishesits own period of

applicability.”). The EnforcementBureauhas already expressly recognizedthat the UNE

conditionis a conditionthat is not subjectto thethree-yearsunsetperiod. Seeid. ¶ 3 n.7.

Nor could SBC claim that the condition hasexpiredbecausethereis “a final and non-

appealableCommissionorderin the UNE remandproceeding.” Thereis in factno suchorder.

This readingis compelledby the FCC’s explanationofthis mergercondition: that “from now

until the date on which the Commission’s order in that proceeding,and any subsequent

proceedings,becomesfinal and non-appealable,”SBC “will continue to make available to

telecommunicationscarrierseachUNEthat was”previouslyavailable.2’ In thewakeoftheD.C.

Circuit’s decision in USTA II, there are still “subsequentproceedings”underway at the

Commission,and the Commissionhasyet to issuea final, non-appealableorder determining

21 SBC/AmeritechMergerOrder¶ 394.
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whetherSBC mustmakeanumberofimportantUNEs, includingswitching,available. Thus,the

conditionis still operative.

Any contrary argument would render the Commission’s phrase “any subsequent

proceedings”superfluous.The UNE RemandOrder was reversedby USTAI, andthe Triennial

ReviewOrder wastheFCC’s orderon remandfrom that decision.22Given that the UNERemand

Order was issuedprior to the issuanceoftheSBC/AmeritechMergerOrder, it would havebeen

asimplematterfor theFCC(or SBC) to write theconditionto specifythattheobligationto offer

UNEs would exist until the pendingjudicial reviewof the UNE RemandOrder was final. The

FCC,however,did not adoptsuchlanguage.Rather,asnoted,the plain languageof the merger

condition provides that the condition to offer TINEs appliesuntil there is a “final and non-

appealableCommissionorder[j in the UNE Remandproceeding.”23 Further, the FCC, in

explainingthis condition, expresslystatedthat the condition would apply “until the date on

which the Commission’s order in that proceeding [UNE Remand], and any subsequent

proceedings,becomefinal and non-appealable.”24 Under the reading that SBC is implicitly

proposing,therewould never be any “subsequentproceedings”becausethe obligationwould

terminateafterthe initial reviewof the UNERemandOrder.25

22 The TRO is expresslycaptionedasan “Order on Remand”in both the UNE Remanddocket

(CC DocketNo. 96-98)andthe Line Sharingdocket(CC DocketNo. 98-147). And that is, of
course,why the appealof the TROwas transferredfrom the Eighth Circuit to the D.C. Circuit
andassignedto thesamepanelthatheardUSTAI— at SBC’s request.

23 SBC/AmeritechMergerOrder, App. C, ¶ 53 (emphasisadded).

24 SBC/AmeritechMergerOrder, ¶ 394 (emphasisadded).

25 Seealso Bell Atlantic/GTEMerger Order ¶ 316 (UNE condition would haveno “practical

effect” unless the UNE RemandOrder or Line Sharing Order were “stayed or vacated”
(emphasisadded)).
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Nor is it thecasethatthis conditionterminateswhenUSTAII becomesfinal. In USTAII,

thecourtdid not hold thatILECs “arenotrequired”to provideUNEs within themeaningof the

condition. Rather,the court vacatedthe unbundlingrules a secondtime merely for lack of

reasonedexplanation,which hastriggeredanother“subsequentproceeding”on remandwhich is

still pendingatthe Commission.Thereis still no final, non-appealableorderwith respectto the

aspectsofthe Commission’sunbundlingrulesthat werevacatedin USTAII. Thevery pointof

thecondition wasto preservethe statusquo should a court stayor vacatethe unbundlingrules

thattheFCCadoptedin theTINE proceeding— astheD.C. Circuit hasdonein USTA11.26

Accordingly, any contention that the merger conditions have been satisfied,

notwithstandingthe currentuncertaintyregardingthe scopeof ILEC unbundling obligations,

would be contrary to the entire purposeof theseconditions. The FCC found both that these

mergerswould reducelocal competitionand that affirmative stepswere necessaryto facilitate

UNE-basedcompetition. In particular,the FCC recognizedthat local competitionwasunlikely

if carriersdid not havea clearentitlementto particularUNEs.27 Thus, the intendedpurposeof

the conditionwasto providethe necessarycertaintyto induce local entry.28 And it doesso by

ensuringthatthe ILEC remainsobligatedto provideUNEs until litigation surroundingthe UNE

RemandOrder is finally resolved, by either: (1) afinal judicial decision upholding the

unbundlingrules the FCC issuesin thoseproceedings;(2) a final, non-appealableFCC order

eliminatingunbundlingof a particularUNE; or (3) a final judicial decisionholding the FCC

26 SBC/AmeritechMergerOrder¶ 394.

27 Id.

28 Id.
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cannotrequireunbundlingofa particularelement. Becausenoneof thoseconditionsis satisfied,

applicationof thisconditionis mandatory.

II. EVEN AS TO THE CONDITIONS THAT SBC CONCEDES ARE STILL
OPERATIVE, THE COMMISSION HAS DETERMINED THAT AN
INDEPENDENT AUDIT IS NECESSARY.

Even as to the conditions that SBC concedesare still operative,theseconditions are

importantconditionsto themergerandindependentauditsremainnecessaryto ensurethat SBC

complieswith them.

One of the “five primary public interest goals” the conditions were “designedto

accomplishincluded “ensuring compliancewith and enforcementof the conditions.”29 The

Commission imposed three Compliance conditions: “(1) establishing a self-executing

compliancemechanism;(2) requiringan independentaudit of the Applicants’ compliancewith

theconditions;and (3) providingself-executingremediesfor failure to performan obligation.”30

The first was embodiedin Condition26 andincludesSBC’s obligationto file its annualmerger

compliancereport.3’ Thesecondis embodiedin Condition27 whichrequiredan auditto evaluate

both the effectivenessof SBC’s internal control over compliancewith the specifiedmerger

conditions (and SBC’s assertionsregardingthosecontrols in its Annual Merger Compliance

Report) and SBC’s compliancewith the specified conditions and management’sassertions

includedin theReportofManagementon Compliance.32Thelast is embodiedin Condition28,

29Id.,~J355.

30 Id., ¶ 406 (emphasisadded).

“ Id., ¶~J407-409.

32 Id., ¶~J410-412.
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pursuantto which SBC hasmadealmost $86.7 million of “voluntary” paymentsover a three-

and-a-halfyearperiod.33

In theSBC/AmeritechMergerOrder the Commissionheldthat“[o]nly a strongcorporate

compliance program, in conjunction with the independentaudit and other enforcement

mechanisms,will enableconsumersto realizethe full benefitsoftheconditions.”34 Independent

audits are essentialbecauseit is “the findings in the auditor’s report, or the review of the

auditor’s working papers,” not the BOC’s compliancereport, that could “form the basis of

enforcementactions.”35

Independentaudits havefound numerousproblemsrelating to the conditionsthat SBC

concedesare still operative;auditsuncoverquestionableSBC interpretationsof conditionsthat

would not otherwise be uncovered; and audits compensatefor the lack of other ILEC

benchmarks,which is a consequenceofthemerger.For all ofthesereasons,the auditsshouldbe

retained.

A. The Remaining Conditions Are Important And Not “Self-Policing.”

SBC arguesthat “there is no productive reasonfor the Commissionor SBC to devote

their resourcesto further auditssincemost of the mergerconditions sunsetprior to January1,

2004.~36But thecontinuing conditions37are all essentialto the “primary public interestgoals”

‘~Notice of SBC Voluntary PaymentsPursuantto Merger ConditionsCC DocketNo. 98-141

(June3, 2004)for PerformanceMonthsAugust2000throughMarch2004.

‘~SBC/AmeritechMergerOrder, ¶ 409.

~ Id., ¶ 410 and n. 766, citing to, Contel TelephoneOperatingCompanies,Notice ofApparent
Liability for Forfeiture, 6 FCC Rcd 1880 (1991)(initiating anenforcementaction basedon the
reviewof anindependentauditor’sworkingpapers).

36 SBCAudit WaiverRequestLetterat 1.
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the conditionswere designedto achieve,and on the basisof which the mergerwas allowedto

proceed:38 (i) “promotingequitableand efficientadvancedservicesdeployment”— Condition3

(“AdvancedServicesOSS”) andCondition6 (“Non-DiscriminatoryRollout ofxDSL Services”);

(ii) “ensuring openlocal markets” — Condition 8 (“Uniform andEnhancedOSS”), Conditions

14-16 (all relating to “Carrier-to-CarrierPromotions:” “Unbundled Loop Discount,” “Resale

Discount” and “UNE Platform”) and Condition 19 (“SharedTransportin Ameritech States”);

and(iii) “improving residentialphoneservice”— Condition23 (“EnhancedLifeline Plans”).

SBC argues that two of the remaining conditions involve nothing more than the

continued payment of discountsas to which harmedparties could file a complaint.39 But

violations ofthediscountconditionswill only be identifiedby theauditors,astheyhavebeenin

the past,4°ratherthanasthe resultof the filing of a formal complaint, not only becauseof the

auditor’suniqueaccessto SBC’s papersin thefirst instance(reducingboththe costandtime of

discoveringa violation), but becauseof the relatively small sizeof the discountrelativeto the

high costof pursuinga formal complaint. The futility of filing a complaintis demonstratedby

~ SBC assertsthat compliancewith Conditions17, “Carrier-to-CarrierPerformancePlan” and
22, “InterLATA ServicesPricing,” which extendedto 2004, were includedin the scopeof the
2003audit. SBC SupplementalAudit WaiverRequestLetter,Table 1.

38 SBC/AmeritechMergerOrder, ¶ 355.

~ SBCAudit WaiverRequestLetterat 1. SBC doesnot identify the specificconditionsbut it is
presumablyreferringto conditions 14 and15.

40 Ernst & Young, Report of IndependentAccountants (August 29, 2003) (“E&Y 2003
SubstantiveAudit Report”),¶ 6(a)(ii) and(iii) at 4-5 (CLECsdid not receivediscountswithin 60
daysof the initial billing for the serviceasrequiredby theMerger Conditions). SBCidentified
violations of Conditions 14 and 15 in its March 15, 2004 Annual ComplianceReportat 19
(“[t]he Companybecameaware that a systemerroroccurringin April, 2002 causedordersfor
residentialloops to be improperly enteredas businessloops in the SBC Midwest region. As
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AttachmentC of the mostrecentauditor’sreport, showingthat CLEC complaintsallegingnon-

complianceby SBC with the mergerconditionsremainedunresolvedtwo to threeyears after

theywerefiled.4’

SBC further arguesthat the xDSL rollout condition is “self-policing” requiringonly the

filing of quarterlyreports.42But thefiling ofunauditedquarterlyreportsis nota substitutefor an

auditor’sreviewof SBC’s performance.

Theremainingsix conditionsareneither“self-policing” norshouldtheaudit requirement

be waived becauseof the ability of harmedpartiesto file a complaint. The ability to file a

compliantdid not obviatetheneedfor an independentauditorwhentheconditionswereimposed

andnothinghaschangedsincethento alterthat conclusion.

B. Experience With The Past Audits Of The Remaining Operative Conditions
Shows That Independent Audits Result In The Disclosure of Information
That Would Not Have Otherwise BeenVoluntarily Reported By SBC.

The Auditor haspreviouslyfound that SBC did not haveprocessesin placethat would

allow for accurateself-reportingof violations ofthe ongoingmergerconditionsin SBC’sAnnual

Audit ComplianceReport. Specifically,themostrecentAudit Reportconcluded:

“a. The processesto provide discountsrequired by Condition 3, AdvancedServices
Operation Support Services,” 14, “Carrier-to-Carrier Promotions: Unbundled Loop
Discount,” and 15, “Carrier-to-CarrierPromotions: ResaleDiscount,” did not include
certaincontrolsto verify that all eligible and requesteddiscountsby CompetitiveLocal

such,CLECs did not receivethediscountfor eligible residentialloopsorderedsubsequentto the
error”).

~‘ Id., AttachmentC (SupraComplaintfiled in 2000, and the HeritageTechnologyComplaint
filed in 2001, bothbeforethe TexasPublicUtility Commissionandboth allegingviolations of
Condition 11, “CollocationCompliance”).

42 Condition6, “Non-DiscriminatoryRollout ofxDSL Services.”
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Exchange Carriers (“CLEC5”) were provided within the establishedtime frames as
specifiedin theMergerConditions

d. The processesusedto ensurethe annualcompliancereport filed in accordancewith
Condition 26 did not ensurethat the Companyreportednoncompliancerelatedto
Condition 15 relatedto discountsnot providedto eligible CLEC lines in SWBT, and in
Condition23 asit relatesto therequirementto spendan annualamountno less thanthe
annualpromotionalbudgetset for that state.”43

Past SBC merger audits have also identified disputed interpretations affecting a

determinationof compliancewith the Conditionsthat would not necessarilybe identified or

disclosedabsentthe audit. SBC’s Annual ComplianceReport contains only its ipse dixit

conclusionsof compliance. Thereis noassurancethat SBCwould self-identifynon-compliance

whereits interpretationdifferedfrom thatofthoseharmedby its non-compliance.For example,

in past SBC audits,the issue aroseasto whetherthe Merger Conditionsrequirethe auditor to

audit the accuracyand completenessof the performancedata in Condition 24 as well as

Condition7; SBCarguedthat it wasonly the latter.44 TheCommissionstaffandSBCultimately

agreedthat the auditor would test and report on the completenessof eight service quality

measurementsas selectedby the FCC staff in order to evaluateSBC’s compliancewith

Condition24. Similar issuesof interpretationcouldarisein thefuture.

Moreover, the auditor has found materialviolations by SBC of the continuing merger

conditionsthat werenot reportedin its Annual ComplianceReport. Thusthe mostrecentaudit

report foundthat “[t]he filed annualcompliancereportdid not note thematerialnoncompliance

relatedto Condition 15, ‘ResaleDiscount,’ as discussedin paragraph6.a.iii. as it relatesto

certain CLEC lines in SWBT not receivingthe eligible discount,andCondition 23, ‘Enhanced

~ Ernst & Young, Report of IndependentAccountants(Sept. 2, 2003) (“E&Y 2003 Controls
Audit Report”),¶ 7 at4-6.

~ E&Y 2003 SubstantiveAudit Report,¶ 5 at 3.
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Lifeline Plans,’ as discussedin paragraph6.d asit relatesto the requirementto spendno less

than the annualpromotionalbudgetto advertiseenhancedLifeline plansor otherprogramsto

benefitlow-incomeconsumers.”45

C. The Annual ComplianceReport Is Insufficient BecauseOf The Inability To
Benchmark.

As notedabove,oneoftheanticompetitiveeffectsof themergerthatthe Conditionswere

designedto addresswasthelossof yet anotherBOC “benchmark.” TheCommissionfoundthat

“the major incumbentLECs ... remainuniquelyvaluablebenchmarksfor assessingeachothers

performance.”46 As the Commissionnoted, the further loss of benchmarks,which “provide

valuableinformationregardingnetwork features,costs and capabilities”47(the samegoals that

theremainingoperativemergerconditionsseekto achieve)increasestherisk that theremaining

firms will, inter alia “conceal information.”48 Thus, it would be difficult to evaluate the

reliability of a self-reportedComplianceReporton, e.g.,Condition3, AdvancedServicesOSS,6

(Non-DiscriminatoryRollout of xDSL Services),Condition 8 (Uniform andEnhancedOSS and

AdvancesServicesOSS), Condition 16 (TiNE Platform); Condition 17 (Offering TiNEs) and

Condition 19 (SharedTransferredin AmeritechStates)becausetherewould be few benchmarks

with which to comparetheresultsandto seewhetherany informationwasbeingconcealed.The

451d.,¶ 6.e.at 6-7.

46 SBC/AmeritechMergerOrder, ¶ 103.

47Id.,~lO6.

48Id.,~J104. Seealso, id.at~J184.
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audited reporting of condition related information to some extent mitigates this loss of

benchmarksandto someextentcuresthis insufficiency.49

III. THE COMMISSION HAS ALREADY DETERMINED THAT THE PUBLIC
INTEREST PRECLUDES EARLY TERMINATION OF ANY OF THE
CONDITIONS FOR ANY REASON, INCLUDING COST.

SBCasserts,asyet an additionalgroundfor havingtheaudit conditioneliminated,thatit

“expects the mergercondition audits for the year 2004 and beyondwould cost at leastone

million dollars.”5°First, that ipse dixit assertion(virtually identicalto that madeby Verizonin a

parallelfiling, eventhoughthetime frameandthenumberof continuingconditionsaredifferent)

is unsubstantiated.SBChassubmittedno declarationor evidenceof ongoingauditcosts(which

haveundoubtedlydecreasedasConditionshavesunset).

More importantly, the Commissionheld in the SBC/AmeritechMerger Order that the

cost of the audit is a necessarycost for protectingthe public interestand less costly thanmore

intrusive regulation. There the Commissionheld that the independentaudit requirementin

Condition 27 was “an efficient and cost-effective mechanismfor providing reasonable

assurancesof SBC!Ameritech’scompliancewith its obligationsunderthe conditions.”5’ Indeed,

it was SBC‘s “plan” to usethe independentauditor“as a cost-effectivetool to supplementthe

Commission’snormalprocessesandprocedures”for ensuringcompliancewith theconditions.52

~ Id., ¶ 423 (“t]he harmfrom suchcomparativepracticesanalysis.. to someextentis mitigated
by conditionsthatrequire ... thereportingof informationregarding... performancethatis useful
to regulatorsandcompetitors.”).

50 VerizonAudit WaiverRequestLetterat 2.

~‘ SBC/AmeritechMergerOrder, ¶ 412.

52Id.,~J503.
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CONCLUSION

For the reasonsstatedabove,and in AT&T’s Petitionto Deny, the Commissionshould

denytheApplicants’ proposedmergerascontraryto thepublic interest.

Respectfullysubmitted,

Is! AryehFriedman
David L. Lawson
JamesP. Young
SIDLEY AUSTIN BROWN& WooD LLP

1501 KStreet,N.W
Washington,DC 20005-1401
(202)736-8000

LeonardJ. Cali
LawrenceJ. Lafaro
Aryeh S. Friedman
OneAT&T Way
Bedminster,NJ 07921
(908)532-1831
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