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1. My name is Thomas M. Lenard. I currently am Senior Fellow and Vice President for

Research at The Progress & Freedom Foundation (PFF), a non-profit research and

education foundation that studies the digital revolution and its implications for public

policy.

2. I was asked by the Recording Industry Association ofAmerica (RIAA) to prepare an

economic analysis in cOIUlection with the Federal Communications Commission's Digital

Audio Broadcasting (DAB) Proceeding.! My Initial Report was submitted to the FCC

as part of the RIAA's comments in that proceeding.2

3. In my Initial Report, I compared the product attributes ofDAB with the attributes of

competing means of obtaining recorded music, such as P2P services and licensed

downloads, and concluded that "unprotected DAB will have every characteristic that has

made unauthorized P2P services so attractive to some consumers, and so destructive of

the market for recorded music, without any of its negative characteristics, such as

spyware and the threat oflitigation. From the perspective ofthe prospective music pirate,

DAB really will be 'P2P without the hassles.",3

4. My conclusion was based in part on my analysis ofplaylist data from commercial radio

stations in three mid-sized markets - Birmingham, Alabama; Columbus, Ohio; and

Sacramento, California - which showed that "[c]onsumers will ... find that the most

desirable music is readily available for recording on DAB.,,4

1 Federal Communications Commission, Digital Audio Broadcasting Systems and Their Impact on the Terrestrial
Radio Broadcast Service, Further Notice ofProposed Rulemaking and Notice oflnquiry ("DAB FNPRM and NOI",
released April 20, 2004).
2 Thomas M. Lenard, "The Impact ofDigital Audio Broadcasts on the Market for Recorded Music," June 16,2004.
Hereafter "Initial Report." My credentials are described in greater detail at "2-3 of this report.
3 Initial Report, ~]70.

4 Initial Report, ~67.
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5. In this Supplemental Report, I take the further step of comparing the playlist data

discussed in my Initial Report with more extensive data on unauthorized P2P services,

licensed downloads and CD sales. This comparison shows the extent to which music

available on DAB would overlap with music obtained through these other means, and

thus the extent to which unlicensed recording ofmusic from DAB could substitute for

unauthorized P2P services.

6. My analysis relied upon data from May and early June 2004, gathered from four primary

sources:

• P2P Downloads: 100 most frequently downloaded music files as reported by the

NPD Group.s

• CD Sales: Billboard magazine's "Top 200" Chart showing the best-selling

albums.6

• Licensed Downloads: The top 200 downloads from a combination of licensed

download services.7

• Radio: Nielsen BDS' Radio Playlist Monitoring Service.8

7. My analysis of these data shows there is substantial overlap between the songs that are

most frequently pirated, most frequently purchased and most frequently played on the

radio. This finding lends further support to my initial conclusion that DAB, if it is

5 The NPD Group is a well-known marketing research and survey firm. NPD collects data on P2P me sharing by
directly monitoring the online behavior of a national panel of Internet users designed to be representative of the
online population as a whole. The data used here are for the most frequently downloaded songs for the two weeks
ending June 6, 2004.
6 From Billboard Magazine, June 12,2004 containing data for week ending May 30, 2004.
7 This includes confidential data on top 200 downloads from two licensed services and data on top 100 downloads as
reported by iTunes on its web site. Data are for various periods in May, 2004.
8 The Nielsen data are for the top 200 songs played on monitored commercial stations for the two weeks ending June
7,2004. Because Nielsen monitors only a subset of commercial radio stations (nine in Birmingham, nine in
Columbus and 16 in Sacramento) and does not cover non·commercial stations, such as college stations, the playlists
obtained from Nielsen under-represent the breadth of music played over the air in these markets.
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unprotected, will be a superior alternative to P2P services for unauthorized copying, and

thus ''will inflict at least as much economic damage on the market for recorded music and

legitimate music distribution in the future as unauthorized P2P services have inflicted in

the past.,,9

8. The first question I examine is the extent to which unauthorized P2P downloads overlap

with sales ofmusic on CDs and through licensed download services. As shown in the

table below, there is substantial overlap between the most frequent downloads and the

top-selling songs:

Overlap Between Most Frequently Downloaded P2P Music Files
and Top CD Sales/Online Download Sales

NPD P2P Downloads Billboard Top 200 CD Sales Top 200 Licensed Downloads
Top 50 Downloads 35 (70%) 43 (86%)
Top 100 Downloads 61 (61%) 68 (68%)

9. Thus, 70 percent ofthe top 50 P2P downloaded songs and 61 percent of the top 100

downloads are on the Billboard Top 200 CD sales list. The overlap is even greater for

licensed downloads: 86 percent of the top 50 and 68 percent of the top 100 unauthorized

P2P downloads are among the top 200 downloads. This result is not surprising: The

music most likely to be pirated through P2P services is substantially the same music that

is selling on CDs and, more recently, being downloaded through licensed online

distributors.

10. To compare the overlap of over-the-air music with the music being downloaded using

P2P services, I focus on the same three mid-sized radio markets discussed in my Initial

Report: Birmingham, Alabama; Columbus, Ohio; and Sacramento, California. These

9 Initial Report, ~5.
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markets are geographically diverse and representative of typical markets of this size in

terms of the number of stations, formats, owners, etc., as shown below:

Market Rank Stations Owners Formats
Birmingham 57 37 17 12

Columbus 34 33 17 14

Sacramento 27 40 17 17

Top 100 Markets
NA 33 16 12.4

(Average)
Source: FCC, ReVIew ofthe RadIO Industry, 2001, AppendIces D & F.

11. I analyze the overlap between downloaded songs and radio playlists for these three

markets using the NPD file-sharing data and Nielsen Broadcast Data Services (BDS)

data. Nielsen provides data on the top 200 songs played on monitored commercial

stations by broadcast market. The results are shown in the following table:

Top P2P Downloads:
Incidence and Frequency on Commercial Radio

(two-week period ending June 6, 2004)

Top 50 P2P Downloads Top 100 P2P Downloads
Market Total Avg. Songs Total Avg. Songs

Plays Plays Played Plays Plays Played
Birmingham 3,161 77.1 41 4,050 69.8 58

Columbus 3,760 89.5 42 5,188 76.3 68
Sacramento 4,703 106.9 44 6,514 90.5 72

12. These data show quite clearly how easy it is to find the most commonly pirated music on

the radio. For example, in Sacramento, California, 44 ofthe 50 (88%) most commonly

pirated songs, and 72 of the top 100 (72%), were played on commercial radio during the

two week period ending June 6, 2004. 10

10 As I indicated in my Initial Report (see note 54), these estimates are conservative, because the Nielsen
data are limited to the top commercial stations in each market. Thus. it is likely that others of the most
commonly pirated songs are played from time to time. and it only takes one play to make a recording.
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13. Moreover, these songs are played quite frequently. Songs that are among the top 50

unauthorized downloads were played an average of 77.1 times in Birmingham, 89.5 times

in Colwnbus and 106.9 times in Sacramento during the two week period. The top 100

songs were played only slightly less frequently - between 69.8 and 90.5 times. Put

differently, songs from among the top 50 downloads were played on the radio in

Sacramento an average of 7.6 times per day, or once every 3.2 hours; songs from the top

100 list were played once every 3.7 hours.

14. Even the less popular songs are played relatively frequently. For example, the 99th most

popular song was played 62 times in Sacramento - or about once every five hours. Or,

looking at it a different way, 42 of the 50 (84 percent) most commonly pirated songs

were played at least once a day in Sacramento on average. Thus, with unprotected DAB,

an individual would be able to instruct his or her DAB recorder-receiver to identify and

record these songs and have them all in a day.

15. These data have very real implications for the current P2P music pirate considering

whether DAB will serve as an adequate (or superior) substitute. What these data indicate

is that the music currently being pirated through unauthorized P2P services will be

conveniently available for digital copying through DAB, even in mid-sized markets like

the ones analyzed here.

16. This analysis reinforces the conclusion ofmy Initial Report, and shows that unprotected

DAB would be a superior platform for unauthorized copying than existing P2P services.

As I indicated in that report, ''without appropriate protections [DAB] will produce a

massive market failure because it will provide a virtually costless way for a large number
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ofconsumers to obtain 'music on demand' (MOD)."!! "[U]nprotected DAB will

substantially increase the piracy of recorded music." 12 This ''will threaten the economic

viability of all sectors of the music industry: record companies, over-the-air-broadcasters

and other means of legitimately distributing music. All of this will ultimately be

extremely detrimental to consumers.,,13

11 Initial Report, ~99.
12 Initial Report, ~1 03.
13 Initial Report, ~1 00.
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Statement of David O. Carson,
General Counsel, United States Copyright Office

Library of Congress
101 Independence Avenue, S.E.

Washington, D.C.
(202) 707-8350

Before the

SUBCOMMITIEE ON COURTS,
THE INTERNET AND INTELLECfUAL PROPERTY
OF THE HOUSE COMMITTEE ON THE JUDICIARY

108th Congress, 2d Session
July 15, 2004

Mr. Chainnan, Mr. Bennan, and distinguished members of the Subcommittee, I appreciate the

opportunity to appear before you on behalfofthe Copyright Office to testify on internet streaming of

radio broadcasts. In my testimony today, I will address the workings of the section 114 compulsory

license and the role the Copyright Office has played in administering this license. As you know, in 1995,

Congress passed the Digital Performance Right in Sound Recordings Act of 1995 ("DPRA")I which, for

the first time, granted to copyright owners ofsoWld recordings an exclusive right to make public

performances of their works by means ofcertain digital audio transmissions, subject to a compulsory

license for certain uses of these works codified in section 114 of title 17 of the United States Code. In

the Digital Millermium Copyright Act ("DMCA'Y of 1998, Congress updated section 114 and expanded

the scope of the compulsory license.

We at the Copyright Office believe the creation ofa limited performance right in sound

recordings was a step in the right direction. It has fostered the growth ofnew digital technologies which

support the legitimate use ofmusic transmitted in digital networks such as the Internet and satellite radio

I Pub. L. No. 104-39, 109 Stat. 336 (1995).

2 Pub. L. No. 105-304, 112 Stat. 2286 (1998).



services. However, there are those who still oppose a public perfonnance right in sound recordings and

would oppose any further expansion ofthat right beyond the limited perfonnance right granted to the

copyright owners by virtue of the passage ofthe DPRA and the DMCA. Whether to expand the scope

ofthe perfonnance right or limit it further remains the prerogative ofCongress. But we are convinced

that after considering the current state ofaffairs and the workings ofthe section 114 statutory license,

Congress should be reassured that the creation ofa digital perfonnance right, although limited in its

scope, was the proper step to take at that time in order to strike a workable balance between the rights

ofthe copyright owners and the demands ofusers who wished to use these works in new and creative

ways.

In fact, technological advances since the DMCA was enacted in 1998 pose new threats to

perfonners and sound recording copyright owners, and this hearing provides an opportune occasion to

reconsider the scope ofthe perfonnance right for sound recordings and whether it offers sufficient

economic incentives for the investment in and creation ofsound recordings in light ofthe threats posed by

the emergence ofadditional new technologies that threaten to transfonn activities such as digital

broadcasting into interactive enterprises that may further weaken the traditional market for distribution of

sound recordings

Background

Sound recordings did not receive protection under the 1909 Copyright Act or under earlier

versions of the copyright law. Instead, a copyright owner had to seek relief at common law in state

courts for unlawful use oftheir works. That changed in 1971 when Congress enacted a law, effective

February 15, 1972, that granted exclusive rights ofreproduction and distnbution to copyright owners of

sound recordings.) Congress took this action in order to curb the mounting losses suffered by the record

3 Sound Recording Act of 1971, Pub. L. 92-140, 85 Stat. 391 (1971).
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industry from the burgeoning trnde in pirated records and tapes. However, Congress did not grant the

full bundle ofrights given to other copyright owners because trnditional users of these works fiercely

opposed a performance right for sound recordings. Moreover, the more limited set ofrights seemed

sufficient to deal with the immediate problem ofrecord piracy.

Even so, those who opposed federal copyright protection for sound recordings mounted a

constitutional challenge to the amendment adding a limited copyright for sound recordings. Twice, the

courts considered the question and in both cases the courts upheld the law as constitutional,4 confuming

the position long held by the Copyright Office that a sound recording was capable ofbeing considered

the ''writing ofan author" within the constitutional seru;e5 and reinforcing the conclusion that sound

recordings are creative works worthy offull copyright protection.6

Although these events settled the basic question ofcopyrightability and questions with respect to

the reproduction and distribution rights for sound recordings in the early 1970's, the debate on whether

and to what extent sound recordings should enjoy full federal copyright protection that began in the

1960's has continued In most cases, stakeholders have retained their original positions during the

intervening period, although there is now a general consensus that performers and record producers'

creative contributions are entitled to some degree ofcopyright protection.

4 See Shaab v. Kleindien~ 345 F. Supp. 589 (D.D.C. 1972) (sound recordings qualitY as writings of an
author that may be copyrighted); Goldstein v. California. 412 U.S. 546 (1973) (the term "writing" can be broadly

interpreted by Congress to include sound recordings).

5 See Supplementary Register's Report on the General Revision ofthe U.S. Copyright Law, House Comm.

Print (1965) at 51 (" 1965 Supplementary Register's Report") ("We believe that, leaving aside cases where sounds
have been fIXed by some purely mechanical process involving no originality whatever, the aggregate of sounds
embodied in a sound recording is clearly capable ofbeing considered the "writing of an author" in the constitutional
sense.... Thus, as indicated in the 1961 Report, we favor extending statutory copyright protection to sound
recordings.").

6 See Statement of Barbara Ringer, Register ofCopyrights, before the Subcommittee on Patents, Trademarks

and Copyrights of the Committee on the Judiciary, United States Senate, pursuant to S. Res. 72 on S. Ill, July 24,
1975, at I I("July 1975 Statement of the Register of Copyrights").
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Historically, television and radio broadcasters, jukebox operators, and wired music services-the

traditional users of the sound recordings who publicly perform sound recordings--have opposed any

changes to the Copyright Act that would require payment ofa royalty for the performance ofa sound

recording. These users were already paying authors and publishers ofmusical works for the right to

perform the musical works embodied in sound recordings and saw no reason to make a second payment

to performers and record companies for the same performance. Traditional users, however, did not

stand alone in their opposition to the movement for a full performance right. In the early 1960's, music

publishers aligned themselves with these users and opposed the public performance right for sound

recordings because they feared that the creation ofa sound recording public performance right would

result in a decrease in their stream ofrevenue. Basically, they envisioned that the royalty pool generated

from the public performance ofrecorded music would remain fundamentally the same and that they

would have to share these royalties with the record companies and the performers of sound recordings.

On the other side of the debate stood the representatives of the record companies - e.g., the

Recording Industry Association ofAmerica (RIAA) - and representatives of the performers - e.g., the

American Federation ofMusicians ("AFM"). The record company representatives took the position

that there was no principled reason for treating sound recordings differently from other categories of

works. AFM took a broader view. It focused more sharply on the economic deprivation experienced

by performers who received no compensation from the public performance of their own recordings,

while others, including jukebox operators, radio and television broadcasters and wired music services ­

as well as composers and music publishers- benefitted commercially from these actions. However,

AFM did offer a solution to the problem in 1967, during the early stage ofthe debate regarding the

revision of the 1909 Act. It proposed an amendment to establish a "special performing right that would
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endure for 10 years and would be subject to compulsory licensing,';;! a novel idea that would not come to

fruition in any form until thirty years later.

Copyright owners and performers were not alone in their quest for the elusive performance right.

On a number ofoccasions during consideration ofthe omnibus bill to revise the 1909 Copyright Act and

since, the Copyright Office has voiced its unwavering support for the creation ofa full performance right

for sound recordings, while also acquiescing to proposals to subject the right to a compulsory license.8

In fact, the push for a performance right nearly paid off. Proponents were successful in getting Senator

Harrison Williams to introduce a formal amendment to the 1967 Senate bill which, among other things,

aimed to create a compulsory license for the public performance ofsound recordings. The amendment

was accepted when the revision bill was reported by the Senate Subcommittee on Patents, Trademarks

and Copyrights to the full Judiciary Committee on December 10, 1969, and remained in the 1971 and

1973 bills, which were reported favorably by the full Senate Judiciary Committee on July 3, 1974. The

amendment, however, did not survive opponents' efforts to remove the provision from the bill, and it was

removed from the 1975 revision bills in both the Senate and the House.

In fact, the issue was so explosive that in 1975, Register ofCopyrights Barbara Ringer refrained

from pushing for the creation ofeven a limited public performance right for sound recordings in the

ommbus bill, and testified accordingly:

At the same time it must be said that, on the basis ofexperience, if this
legislation were tied to the fact ofthe bill for general revision ofthe
copyright law, there is a danger that it could tum into a ''killer'' provision

7 See Second Supplementary Report ofthe Register ofCopyrights on the General Revision of the u.S.

Copyright Law: 1975 Revision Bill, October-December 1975, pp. 214·216 [Draft] ("Register'S Second Supplementary
Report").

8 See 1965 Supplementary Register's Report; July 1975 Statement of the Register of Copyrights; and

Register of Copyrights, Report on Performance Right in Sound Recordings, HR Doc. No. 15 (1978) (" 1978 Report on
Performance Right in Sound Recordings").
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that would again stall or defeat omnibus legislation. This danger exists
even more clearly than when I testified to this same effect last July, and
would be very severe ifthe potential compulsory licensees-notably the
broadcasting and jukebox industries-exerted their considerable
economic and political power to oppose the revision bill as a whole.
Should this happen, there could be no question about priorities. The
perfonnance royalty for sound recordings would have to yield to the
oVeIWhelming need for ommbus refonn of the 1909 law.9

Thus, when Congress passed the 1976 Copyright Act, it did not include a performance right for sound

recordings. It did, however, ask the Copyright Office to submit a report on January 8, 1978, making

recommendations as to whether Congress should amend the law to provide perfonners and copyright

owners any performance rights in sound recordings. But change could not occur in a hostile

environment

In that report, the Copyright Office reaffinned its earlier position and stated without qualification

that a right ofpublic perfonnance for sound recordings is fully warranted, offering the following

explanation for its unwavering position:

Such rights are entirely consonant with the basic principles ofcopyright
law generally, and with those ofthe 1976 Copyright Act specifically.
Recognition ofthese rights would eliminate a major gap in this recently
enacted general revision legislation by bringing sound recordings into
parity with other categories ofcopyrightable subject matter. A
perfonnance right would not only have a salutary effect on the symmetry
ofthe law, but also would assure perfonning artists of at least some
share ofthe return realized from the commercial exploitation oftheir
recorded performances. 10

9 Testimony of Barbara Ringer, Register of Copyrights (December 4, 1975), before the House of

Representatives, Subcommittee on Courts, Civil Liberties, and the Administration of Justice of the Committee on the

Judiciary on H.R. 2223, Serial No. 36, part 3, at 1908 (1975).

10 1978 Report on Performance Right in Sound Recording, at 177.
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The predicate tmderlying this position - that the creation and delivery ofmusic requires a joint

effort by songwriters and music publishers as well as perfonners, record producers and record

companies - was not widely recognized in the early 1960's, and even in the early 1970's certain

opponents of the perfonnance right continued to argue that sound recordings lacked sufficient creativity

to justify copyright protection. 11 Nevertheless, the realization that the creation and delivery ofmusic had

changed dramatically over time and was the result ofthe contributions not only ofcomposers and music

publishers but also ofperfonners and record producers gradually took hold, becoming a generally

accepted principle by 1978, and one which remains unquestioned today.

Yet, in spite ofthis general understanding and the efforts ofthose who supported a full

perfonnance right for sound recordings, no legislation was passed in response to the Office's 1978

recommendation, and the controversy died down. The debate remained relatively dormant until the late

1980's. Congress acknowledged that the development ofdigital audio tape ("DA1"') machines posed a

real threat to the record industIy and passed the Audio Home Recording Act of 1992 ("AHRA").12

Congress passed AHRA to allay the fears ofcopyright owners that consumers would use the new

technology to make unauthorized high - quality digital reproductions en masse, thus displacing sales in

the marketplace.13 It did so by requiring the incorporation ofa Serial Copy Management System into

each digital audio recording device in order to prevent serial copying, and by requiring payment ofa

royalty fee for the importation and distrIbution, or manufacture and distrIbution, ofdigital audio recording

II See Register's Second Supplementary Report at 221.

12 Pub. L. No. 102-563, 106 Stat 4237 (1992).

13 H. Rep. No. 102·873, at 18-19 (1992).
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media and devices. AHRA also immunizes a consumer who has made a noncommercial reproduction of

a musical recording as provided in Chapter 10 ofTitle 17 from suit for infiinging the reproduction right of

the copyright owners, although it does not transfonn infringing consumer uses into non-infringing ones.

And it does not cover reproductions of songs stored on a computer in which one or more computer

programs are fixed.

But use ofDAT recorders was merely the tip of the iceberg. Digital technology continued to

advance at a rapid pace, forcing Congress to reexamine the effect ofnew digital technologies on the

record industry. The outcome of this reevaluation was an acknowledgment from Congress in 1995 that

the advent ofon-demand digital subscription services and interactive services posed a serious threat to

perfonning artists and record companies. Record companies believed, and rightfully so, that consumers

would adapt to the new technologies and use these services to fulfill their desire to obtain music, and do

so without having to purchase a retail phonorecord.

Consequently, after carefully weighing the rights of the copyright owners against its desire to

foster new technologies and business models, Congress took action in 1995 and passed the Digital

Perfonnance Right in Sound Recordings Act ("DPRA"), which granted copyright owners of sound

recordings an exclusive right to perfonn their works publicly by means ofcertain digital audio

transmissions, subject to certain limitations. In taking this action, Congress sought to preserve and

"protect the livelihoods ofthe recording artists, songwriters, record companies, music publishers and

others who depend upon revenues from traditional record sales, ... without hampering the arrival ofnew
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technologies, and without imposing new and unreasonable burdens on mdio and television broadcasters,

which often promote, and appear to pose no threat to, the dis1nbution ofsound recordings."14

For this reason, the DPRA restricted the application ofthe new digital performance right to

interactive services and subscription seIVices, and specifically exempted traditional over-the-air

broadcasts and related transmissions, including certain retransmissions ofradio signals and incidental

transmissions and retransmissions made to facilitate an exempt transmission. It created these exemptions

in recognition ofthe fact that the possibility of these transmissions displacing sales was never very high. It

also included a statutory license for subscription seIVices so that these seIVices could avoid the difficulties

involved in direct licensing and devote more of their resources to developing new business models for the

benefit of the public.

However, seIVices opernting under the statutory license are subject to specific tenns that are

designed to limit unauthorized copying ofthe works by the recipient ofthe perfonnance. These tenns

include requirements that the seIVice avoid the use ofa signal that would cause the receiver to change

from one program to another; refrain from publishing or preannouncing particular songs that will be

played during the course ofa program; and schedule songs to avoid playing too many different songs by

the same artist or from the same phonorecord in a short period of time or, to state it in legal tenns, to

avoid violating the "sound recording perfonnance complement."

While these tenns did offer a measure ofprotection to copyright owners and performers during

the early days ofthe technological era, they only covered those problems associated with seIVices in

existence at the time. It soon became apparent that the DPRA was too narrow. It failed to anticipate

14 S. Rep. No. 104-128, at 14-15 (1995).
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the rapid development of the Internet and its ability to offer perfect digital transmissions to a global

audience instantaneously. Thus, three years later, Congress had to revisit the issue ofdigital audio

transmissions and consider how the digital performance right applied to new non-interactive,

nonsubscription services that were springing up overnight and offering real time transmissions ofa wide

variety ofmusical choices over the Internet to anyone who had a computer.

These services, commonly referred to as webcasters, offered for the first time a rich and

diversified selection ofmusic for free over a communications network that was readily accessible to

anyone with an internet connection. The problem, however, was the unique programming options that

these services offered. For example, some webcasters offered "artist-only" channels that played works

ofone artist continuously 24 hours a day, while other webcasters offered programming techniques that

permit listeners to influence the selection ofsound recordings that are part ofprograms created by the

webcasters."ls In light of these programming capabilities and the exponential growth ofthese new

services, Congress recognized that even nonsubscription services can pose a threat to the economic

health ofthe record industry. For this reason, it again amended section 114 with the passage ofthe

DMCA to clarify that the digital performance right applied to these non-subscription webcasters and that

these services came within the scope of the statutory license. Moreover, Congress imposed additional

terms, beyond those already adopted under the DPRA, on these new nonsubscription services in order

to address the programming and technological problems raised by futernet transmissions.

IS Committee of the Judiciary House ofRepresentatives, Section-by-Section Analysis ofH.R. 2281 as

passed by the United States House ofRepresentatives on August 4, 1998, at 52 (Comm. Print 1998).
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Specifically, the expanded section 114 license requires licensees: to cooperate with copyright

owners to prevent recipients from using software or devices that scan transmissions for particular sound

recordings or artists; 16 to allow for the transmission ofcopyright protection measures that are widely

used to identifY or protect copyrighted works;17 and to disable copying by a recipient in the case where

the transmitting entity possesses the technology to do so, as well as taking care not to induce or

encourage copying by the recipient.18

Congress also made a few other modifications to the Copyright Act in 1998. One major change

was the creation ofa second statutory license in section 112(e). This license allows any service

operating under the section 114 statutory license to make one or more ephemeral recordings 19 ofa

sound recording to facilitate the digital transmissions ofthese works governed by section 114. The

DMCA also differentiated between those services that were operating prior to the passage of the 1998

amendments and those that came on line after the DMCA's date ofenactment, October 28, 1998. The

three preexisting subscription services (Music Choice; DMX Music, Inc.; and Muzak, L.P.) and the two

preexisting satellite digital audio radio services (Sirius Satellite Radio, Inc. and XM Satellite Radio, Inc.)

comprise the fonner group and all other services fall into the latter category. Prior to the DMCA, the

rates for the preexisting services were set in accordance with four statutory objectives that also apply to

16 17 U.S.c. 114(d)(2)(CXv).

17 17 U.S.c. 114(dX2)(CXviii).

18 17 U.S.c. 114(dX2XC)(ii).

19 These reproductions are referred to as ephemeral copies because they generally must be destroyed

within six months ofthe first transmission to the public.
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some ofthe other statutory licenses but do not necessarily yield a marketplace rate.20 These services

retained this standard when section 114 was amended in 1998 even though Congress adopted a willing

buyer/willing seller standard for setting rates for all other services operating under section 114.

Congress's responses to threats from new digital technologies in 1995 and in 1998 were limited,

just as in 1971. Each time, Congress has chosen to focus only on the immediate problems presented to

it and to calibrate the rights ofsound recording copyright owners to address these particular problems,

rather than adopt a full performance right, even though many urged Congress to grant sound recording

copyright owners a full performance right. In testimony before the Senate Judiciary Committee in 1995,

the Register ofCopyrights restated the Office's steadfast support for a full performance right for sound

recordings, citing the need to harmonize the rights for copyright owners ofsound recordings with those of

the music publishers once and for all. 21 Moreover, an earlier study conducted by the Copyright Office in

1991 had underscored the need for such a right as a means to protect record companies and performers

who suddenly were faced with the high probability that digital technology would provide readily available

20 Section 801(b)(l) provides that "rates applicable under sections 114(f)(l)(B), 115, and 116 shall be
calculated to achieve the following objectives:

(A) To maximize the availability of creative works to the public;

(B) To afford the copyright owner a fair return for his creative work and the copyright user a fair income

under existing economic conditions;
(C) To reflect the relative roles of the copyright owner and the copyright user in the product made available

to the public with respect to relative creative contribution, technological contribution, capital investment,

cost, risk, and contribution to the opening of new markets for creative expression and media for their
communication; and
(0) To minimize any disruptive impact on the structure of the industries involved and on generally prevailing

industry practices."

17 U.S.c. § 80Hb)(I).

21 Statement ofMarybeth Peters, Register of Copyrights, before the Senate Committee on the Judiciary

(March 9, 1995).
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distribution channels for the reproduction and performance oftheir works without a counterbalancing

means to compensate the creators of the sound recordings.22

In light ofthis danger, there was no principled reason to continue to allow one group - music

publishers - to receive compensation for the performance oftheir works while denying another similarly

situated group ofcopyright owners - record companies - the same right to collect royalties for the very

same perfonnance, especially in the case where the users' businesses relied heavily on the use ofthe

creators' works to turn a profit. This is an observation that has been made repeatedly in support ofa full

performance right and one articulated by the Working Group on Intellectual Property Rights in its 1995

report on Intellectual Property and the National Information Infrastructure.23 This report characterized

the lack ofa performance right in sound recordings as "an historical anomaly that does not have a strong

policy justification-and certainly not a legal one. Sound recordings are the only copyrighted works that

are capable ofbeing perfonned that are not granted that right.,,24

Nevertheless, most users ofthese works continue to oppose a full performance right for sound

recordings and argue that the economies in the current marketplace favor the user and the emerging

technologies over the creator, even those who stand on the opposite side ofthe argument when it is their

works that are being targeted for use by another group. Indeed, in the last few weeks, broadcasters

have participated in meetings at WIPO considering proposals for a treaty that would obligate countries

22 Report ofthe Register of Copyright, Copyright Implications ofDigital Audio Transmission Services

(October, 1991).

23 Information Infrastructure Task Force, Intellectual Property and the National Infonnation Infrastructure:

The Report of the Working Group on Intellectual Property Rights (Sept. 1995).

24 [d. at 222.
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to provide exclusive rights to broadcasting organizations against the fixation, rebroadcasting and

retransmission oftheir broadcast signals, among other rights. The broadcasters claim this new protection

is necessary due to changes in technology, such as the Internet, which threaten their existing business

models. They seek these rights notwithstanding their efforts here in the United States to oppose and limit

the same rights for the creators ofthe sound recordings that the broadcasters transmit. Paradoxically, if

such a treaty is concluded, broadcasters may be able to exercise exclusive rights over their performance

ofsound recordings even though the copyright owners of the same sound recordings have no rights in

that context.

Congress has the power to remedy this situation and strike the proper balance in favor ofa full

perfonnance right. Thus, the question should no longer be whether Congress should provide a full

performance right for sound recordings, but rather whether it should be subject to statutory licensing and,

if so, what the value ofthat right should be in order to insure that copyright owners and perfonners have

sufficient monetary incentives to continue to create works for the enjoyment ofthe public, and what

restrictions, ifany, should be placed on that right to insure the viability ofnew businesses to disseminate

the works in a high-quality, readily accessible fonnat. Stated another way, the challenge ofcopyright in

this context, as it is in general, is to strike the "difficult balance between the interests ofauthors and

inventors in the control and exploitation oftheir writings and discoveries on the one hand, and society's

competing interest in the free flow of ideas, infonnation, and commerce on the other hand. '125

25 Sony Corp. ofAmerica v. Universal City Studios. Inc., 464 U.S. 417, 429 (1984).
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The Section 114 Statutory License - How it affects broadcasters

Although the digital perfonnance right enacted in 1995 and expanded in 1998 is a step in the

right direction, it is not an unfettered right. It is subject to certain exemptions - e.g., nonsubscription

broadcast transmissions are exempt - and to a statutoI)' license for certain noninteractive transmissions.

Pursuant to this license, many digital transmissions ofperfonnances ofsound recordings may be made

without the permission ofthe copyright owner ifthe licensee adheres to the tenns ofthe license, pays the

statutoI)' royalties, and complies with the Copyright Office regulations governing notice and

recordkeeping. Users, however, have complained that the license terms and regulatol)' requirements

have in some cases created barriers that prohibit them from taking advantage of the license.

a. Scope of the exemption for nonsubscription broadcast transmissions.

Broadcasters have been particularly vocal about their treatment under the license, arguing in the

first instance that they should not be subject to the digital perfonnance right for their digital, Intemet-

based activities, such as webcasting. At the outset of the first rate setting proceeding for the webcasting

license, broadcasters argued that retransmissions ofAMlFM broadcast programming enjoyed an

exemption from the newly created digital performance right and that simulcasts ofradio broadcast

programming therefore were not subject to the statutoI)' license. The recording industry and associations

representing the interests ofperformers26 did not agree. They opposed this intetpretation and sought a

ruling from the Copyright Office declaring that retransmissions ofa broadcast signal over a digital

26 RJAA represented the interests ofthe record industry in the rate setting proceeding and the rulemaking

proceeding to address the legal questions regarding the scope of the section 114 statutory license as it relates to
simulcasts of broadcast radio programming over a digital communications network, like the Internet. The Association
of Independent Music, the AFM, and the American Federation of Television and Radio Artists filed comments jointly
with the RJAA in the rulemaking proceeding.
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communications network, such as the Internet, were not exempt from the digital perfonnance right under

section 114(d)(1)(A) ofthe Copyright Act, as amended by the DMCA. Because the resolution ofthis

question would determine whether broadcasters chose to participate in the rate setting process and

because it was necessary to resolve whether the rates being set would apply to broadcasters'

retransmissions over the Intemet, the Copyright Office postponed the rate setting hearing until it could

decide the legal questions posed by the broadcasters and the record industry.

Broadcasters, however, questioned the Office's authority to conduct a rulemaking to ascertain

whether simulcasts ofAMIFM broadcast programming over the Internet came within the scope ofthe

section 114 statutory license. For this reason, the National Association ofBroadcasters (''NAB'') filed

an action in the U.S. District Court for the Southem District ofNew York, seeking a declaratory ruling

on the issue.27 lbis action was eventually withdrawn. In the meantime, the Copyright Office conducted

a notice and comment rulemaking proceeding and made a determination that the exemption for

broadcast transmissions did not include transmissions made over a digital communications network such

as the Internet.28

The key question in this proceeding centered on the meaning of the phrase, "nonsubscription

broadcast transmission," which is not defined expressly in the law. More specifically, the analysis

focused on the statutory definition ofthe tenn ''broadcasf' transmission. The statutory definition

characterizes a "broadcast" transmission as "a transmission made by a terrestrial broadcast station

27 See NAB v. RIM, OO-CV·2330 (S.D.N.Y.).

28 65 Fed. Reg. 77292 (Dec. 11, 2000) (amending the regulatory definition ofa "Service" in order to clarifY

that transmissions of sound recordings by means ofdigital audio transmissions over a communication network, such
as the Internet, are not exempt from copyright liability under section 114(d)(I)(A) of the Copyright Act).
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licensed as such by the Federal Communications Commission.'~9 The Office then focused on the phrase

"licensed as such by the FCC," finding that it limited the exemption to those transmissions made under a

license issued by the FCC, and that these transmissions are limited to the local service area of the radio

transmitter. In reaching this conclusion, the Office noted that Congress used the descriptive tenn "over­

the-air" frequently in the legislative history to identify those broadcasts that it sought to protect under the

exemption and never referenced any other type of transmission made by an FCC-licensed broadcaster

when discussing the scope ofthe exemption.

In addition, the Office detennined that had Congress wished to exempt all transmissions made by

an FCC-licensed broadcaster - the position urged by the broadcasters - then there would not have been

a need to carve out additional exemptions to cover certain retransmissions of an AM/FM radio

broadcast program. In reaching this conclusion, the Office focused on an exemption in the law which

provides that the petfonnance ofa sound recording by means ofa digital audio transmission is not an

infringement in the case ofa retransmission ofa radio station's broadcast transmission, provided that '1he

radio station's broadcast transmission is not willfully or repeatedly retransmitted more than a radius of

150 miles from the site of the radio broadcaster."30

Broadcasters had argued that thisI50-mile exemption applied only to third parties who

retransmitted the original broadcast programming and not to the original broadcaster, but the Office

rejected this interpretation. The law draws no distinction between the original broadcaster and third

party retransmitters, nor does it or the legislative history offer any reason why Congress would allow

29 17 U.S.C. § 114(jX3).

30 17 U.S.C. 114(dXIXB)(i).

17



original broadcasters to retransmit their programming globally while at the same time restricting the

retransmissions ofothers to a defined geographic area.

In filet, an exception in the law to the ISO-mile limitation for retransmissions ofa radio signal in

the case where the radio signal is ''retransmitted on a nonsubscription basis by a terrestrial broadcast

station, terrestrial translator, or terrestrial repeater licensed by the Federal Communications

Commission"3! supports this position. In all cases, the pwpose of these provisions is to restrict each

retransmission ofa digital audio transmission ofa radio signal to a limited geographic area, even in those

instances where the retransmissions are done by terrestrial physical facilities regulated by the FCC.

The Office found further support for its determination that broadcasters could not retransmit

AMIFM radio programming over the Internet when it examined section 112, the provision that governs

the making ofephemeral copies of sound recordings necessary to facilitate a public perfonnance under

the section 114 statutory license. While traditional broadcasters can make a single server copy of their

radio programs to facilitate their over-the-air broadcasts under an exemption in section 112(a),

webcasters are unable to rely upon this provision for making all the necessary ephemeral recordings that

are needed to facilitate a transmission over the Internet. Webcasting requires more than a single copy of

a WOIk to effectively transmit over the htternet. For this reason, Congress created a second statutory

license in section 112(e) which, subject to the rates and tenns ofthe statutory license, allows a

webcaster operating under the section 114 statutory licensing regime (or certain services that provide

transmissions to a business establishment for use during the normal course ofbusiness) to make one or

more ephemeral recordings to facilitate their transmissions. Thus, broadcasters who wish to retransmit

3! 17 U.S.C. 114(dX1 XB)(i)(I).
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their radio station programs over the Internet would have to operate under the section 114 license in

order to be eligible under the section 112(e) statutory license to make all the ephemeral recordings

needed to effectuate the retransmission of the AM/FM radio program over the Internet.

Not surprisingly, the broadcasters did not accept the Office's detennination. They immediately

filed a lawsuit under the Administrative Procedure Act challenging the Register's determination, but the

Register's decision was upheld by both the district and the appellate COurts.32

In making its decision, the United States Court ofAppeals for the Third Circuit rejected the

broadcaster's fundamental argument that Congress had intended to provide a broad exemption to cover

any transmission made by a licensed broadcaster. Specifically, it held that the reference to "broadcast

station" in the definition ofa ''broadcast'' transmission referred to the physical facility licensed by the

FCC and not to the broadcaster. It noted that under the FCC rules a station must be a physical facility

and that the FCC license referenced in the statutory definition must be tied directly to the operation ofa

particular facility rather than a corporate entity. Consequently, the court held "[a] 'broadcast

transmission' Wlder § 114(dXIXA) would therefore be a radio transmission by a radio station facility

operated subject to an FCC license and would not include a webcast. AM/FM webcasting does not

meet the definition ofa 'nonsubscription broadcast transmission' and does not therefore, qualify Wlder §

114(dXl)(A) for an exemption from the digital audio transmission perfonnance copyright of § 106(6)."33

The court fOWld additional support for its conclusions in the fact that Congress included

additional exemptions from the digital audio transmission performance right for retransmissions ofcertain

32 Bonneville Int'!. Com. v. Peters. 347 F.3d 485 (3rd Cir. 2003), affg 153 F. Supp.2d 763 (E.D. Pa. 2001).

33 Jd. at 495.
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nonsubscription broadcast transmissions, noting that the conunon-sense reading ofthe exemptions in §

114(d)(I)(B) requires an interpretation that does not differentiate between webcasting ofAMlFM radio

progranuning by one group, i.e, broadcasters, and webcasts ofthe exact same progranuning by third

parties. Likewise, the court read the legislative history ofthe DPRA and the DMCA as supporting an

exemption for traditional radio broadcasts, and concluded that the exemption for a "nonsubscription

broadcast transmission," which was added with the passage ofthe DPRA in 1995, did not contemplate

protecting AM/FM webcasts by any group.

This interpretation of the scope ofthe exemption for "nonsubscription broadcast transmissions"

offered by the Office and by the courts is totally consistent with Congress' perception at the time the

DPRA was enacted that traditional over-the-air radio did not pose a threat to the record industry.

b. Interactive services.

The section 114 statutory license is not available to an interactive seIVice. Such a seIVice is

defined, in general, as "one that enables a member ofthe public to receive a transmission ofa program

specially created for the recipient, or on request, a transmission ofa particular sound recording, whether

or not as part ofa program, which is selected by or on behalfof the recipient."34 Interactive services

must negotiate separate licenses in the marketplace with the copyright owners of the sound recordings

for the right to perform publicly specific sound recordings by means ofa digital audio transmission.

34 The statutory definition provides additional explanatory language to distinguish between interactive and

non-interactive services, stating that "[t)he ability of individuals to request that particular sound recordings be
performed for reception by the public at large, or in the case ofa subscription service, by all subscribers of the
service, does not make the service interactive, if the programming on each channel of the service does not

substantially consist ofsound recordings that are perfonned within I hour of the request or at a time designated by

either the transmitting entity or the individual making such request If an entity offers both interactive and

noninteractive services (either concurrently or at different times), the noninteractive component shall not be treated
as part of an interactive service." 17 U.S.C. § II4(jX7).
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Congress took this position and imposed full copyright liability on interactive services because Congress

realized these seIVices had the greatest potential for displacing record sales. Consequently, in 2000 the

Digital Media Association (DiMA) petitioned the Copyright Office to initiate a rulemaking proceeding for

the purpose ofadopting an amendment to the rule defining the tenn "Service" to make it clear that a

service is not interactive simply because it offers the consumer some degree ofinfluence over the

programming offered by the webcaster.

After considering DiMA's arguments for initiating the rulemaking and RIAA's opposing

arguments, the Office determined that a rulemaking was not the appropriate way to resolve the question

of interactivity because there was no way to articulate with any precision specific guidelines that would

distinguish between an interactive service and an non-interactive service beyond what was already in the

statute, especially when business models were undergoing constant change.35 Moreover, the Office

noted that "such a determination had to be made on a case-by-case basis after the development ofa full

evidentiary record in accordance with the standards and precepts already established in the law.'$6

Consequently, the Office denied the petition.

c. Notice and recordkeeping requirements.

Sections 114(f)(4)(A) and II2(e)(4) require the Librarian ofCongress to establish regulations

specifying notice and recordkeeping requirements for use of sound recordings in a digitaltrnnsmission.

Accordingly, the Office issued interim regulations on March 11,2004, specifying notice and

recordkeeping requirements for use ofsound recordings under the sections 112 and 114 statutory

35 65 Fed. Reg. 77330 (Dec. 1I, 2000).

36 [d. at 77332.
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licenses.3? These rules require users ofthe section 112 and 114 statutory licenses to report on the sound

recordings they perfonn so that SoundExchange, the collective that collects the statutory royalties and

disburses them to copyright owners and perfonners, knows how to divide up the royalties for

perfonnances ofsound recordings. Because the amount ofroyalties paid to each copyright owner and

performer depends upon the number ofperfonnances ofeach sound recording, such reporting is crucial

to the operation ofthe statutory license. Requirements have long been in place for preexisting

subscription services, and we believe they are working well. 38

However, the rulemaking proceeding governing notice & recordkeeping requirements for eligible

nonsubscription services such as webcasters is ongoing, and it has proved to be difficult and

controversial. Representatives ofrecord companies and perfonners have sought comprehensive

information about each and every perfonnance ofeach and every sound recording transmitted by a

service, arguing that such infonnation is essential in order to ensure that the correct amount ofroyalties is

paid to each copyright owner and performer, and that information that will pennit monitoring compliance

with the requirements of the sound recording perfonnance complement is also needed. Webcasters and

broadcasters opposed such detailed reporting requirements, asserting that they would be excessive and

too onerous for an industry that historically has accounted for its performances ofmusical works in a

totally different manner. Throughout the rulemaking, they maintained that the Office should require

reporting ofonly that information that would identify the sound recording for putpOses ofmaking a

distribution ofroyalties. Specifically, they submitted that only five data elements would be needed for

3? 69 Fed. Reg. 11515 (March II, 2004).

38 See 63 Fed. Reg. 342% (June 24 1998).
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this pwpose: name ofthe service, sound recording title, name ofthe artist, call sign ofthe station and

date oftransmission. They also suggested that the rules should allow services to obtain this infonnation

through a sampling process (e.g.. providing infonnation for only two weeks out ofevery year) rather than

accounting for each perfonnance.

In adopting interim regulations setting the requirements for the infOlmation that eligIble

nonsubscription services must report to SoundExchange, we rejected the type of sampling proposed by

broadcasters because it would be likely to under report ~ or omit reporting at all ~ petfonnances of the

lesser known artists and petfonners receiving playtime from those webcasting services that offer multiple

channels ofniche programming, covering an array ofgenres, e.g., hip-hop, gospel, classical, country,

folk, new age, and pop. Morever, we found it difficult to credit claims from webcasters that although

their transmissions - and frequently the programming ofthe content oftheir transmissions - are controlled

and accomplished by the use ofcomputers, they would be unable to report all actual petfonnances of

sound recordings. Ideally, this computer-driven medium should be well-suited to the reporting ofactual

perfonnance data that would ensure that each copyright owner and perfonner is compensated for the

value ofthe transmissions ofperfonnances ofhis or her recordings.

On the other hand, we recognized that for many webcasters, maintaining and reporting any

infonnation at all about their transmission ofperfonnances would be a novel experience, and that it

would be desirable to have a period of transition during which they would become accustomed to such

reporting. Thus, while it is likely that we shall require year-round reporting ofall perfonnances in the

not-too-distant future, the new interim rules require licensees to maintain records for two weeks out of

every quarter, identifying which sound recordings were perfonned during this period and how often they
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were perfonned In deriving these rules, the Office balanced the need to obtain accurate information

about perfonnances of specific sound recordings for purposes ofcompensating as many copyright

owners entitled to receive these fees as possible against the burden imposed on the services to provide

the needed information and the need for a period oftime during which licensees will become accustomed

to reporting actual perfonnance data. The ultimate goal remains a final regulation requiring year-round

reporting.

Meanwhile, the interim rules require the licensees to report only a relatively minimal amount of

specific information needed to identify and differentiate sound recordings from one another. In addition

to its own name and the category oftransmission (e.g., eligtble nonsubscription transmission other than a

broadcast simulcast, or eligible nonsubscription transmission ofa broadcast simulcast, or eligible

transmission by a business establislunent service making ephemeral recordings), a licensee is currently

required to report as few as four key items for each sound recording perfonned: sound recording title;

featured recording artist, group or orchestra; sound recording identification;39 and total number of

perfonnances.40 They do not require the licensee to report other information sought by the record

industry, such as the catalog number, the track label (P) line, the duration of the sound recording, the

universal product code, or the release year. Nor are the licensees required to report specific infonnation

that would aid the copyright owners in assessing compliance with the programming restrictions, e.g., the

39 The sound recording identification may consist ofeither the International Standard Recording Code

(ISRC) for the particular recording or, in lieu of the ISRC, the album title and the marketing label ofthe company that
markets the album which contains the sound recording.

40 Total performances may be reported either by reporting the actual number oftimes a sound recording

was performed by the licensee multiplied by the number of recipients; or by reporting the total number of times the
sound recording was performed as well as the licensee's aggregate tuning hours - i. e., the total number of listener
hours by all who have accessed the service during a given period of time.
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start date and time of the transmission ofthe sound recording. Moreover, the rules do not require a full

census report at this time, although they do require licensees to maintain precise records for two weeks

out ofevery quarter.

The rulemaking is ongoing. The Office is still considering rules that would establish specific

electronic fonnats for transmitting this infonnation. The fonnat issue has proven difficult One might have

imagined that although there would be differences ofopinion over what kind of infonnation must be

reported, the interested parties would be able to work out the technical issues involving the electronic

fonnats in which the reports ofuse would be made. SoundExchange has been working on its own

system for maintaining the data that will be reported to it on sound recording perfonnances, and many

broadcasters and webcasters have their own electronic systems that already report infonnation on their

perfonnances. We had anticipated that SoundExchange could sit down with broadcasters and

webcasters to work out the details of how these systems can communicate with each other, but thus far

very little progress has been made despite our encouragement and urging. 41 We at the Copyright Office

have no familiarity with or expertise about the electronic systems maintained by SoundExchange,

broadcasters and webcasters, but the interested parties appear to have decided to leave it to us to

prescn"be the technical rules on the fonnatting ofreports of use ofsound recordings, specifYing precise

fields and delimiters for reporting the required infonnation. We remain hopeful that the parties may come

to an agreement - and we strongly urge them to do so-but meanwhile, we are considering a recent

submission from RIAA that proposes revised specifications for filing electronic reports of the

41 "The Office encourages copyright owners, broadcasters and webcasters to work together to agree On

fonnatting requirements that will setve all of their needs, and to submit joint proposals or comments if possible." 67

Fed. Reg. at 59576 (Sept. 23, 2002).
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perfonnance data and has been forwarded to DiMA for consideration. We hope to publish a notice of

proposed rulemaking on fonnatting requirements this sununer, and we are optimistic that we can

conclude that phase ofthe rnlemaking proceeding by the end of this year.

We are also near to concluding the portion of the proceeding concerning reports ofuse for the

historic period. On Tuesday, we published a Notice ofProposed Rulemaking concerning reporting

requirements for use ofsound recordings during the period prior to April 1,2004, The notice proposes

use ofdata already provided by the preexisting subscription services to SoundExchange for the relevant

period as a proxy for the reporting ofactual perfonnances made by all other services during the same

time period. This approach had been suggested in our Notice ofInquiry,42 and has been endorsed by

the copyright owners and perfonners as well as the affected licensees. Both groups have acknowledged

that little useful data exists at this point in time and that there is no apparent way to reconstruct the

infonnation needed to file reports ofactual use. Consequently, copyright owners, perfonners and

licenses advocate the use ofa proxy to account for the historic perfonnances.

Use ofa proxy, however, is an imperfect solution, since it is likely to undercount some

perfonnances and over-count others. Nevertheless, it has many advantages. First, the data from the

preexisting services for the historic period offers accurate reporting for programming that is by and large

comparable to what was offered by the nonsubscription services during the same time period. Second,

the preexisting subscription services had transmitted a diverse number of sound recordings so that a large

number ofcopyright owners and perfonners can be compensated. And finally, the data has already

been used by SoundExchange for distribution ofroyalties received from the preexisting subscription

42 68 Fed. Reg. 58054 (Oct 8, 2003),
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services and can easily be used for distnbution of the royalties received from the nonsubscription seIVices

for the corresponding time period.

For these reasons, we believe the use ofthe reports of the preexisting subscription services as a

proxy represents the simplest, most practical and cost-effective solution, and that the affected parties will

continue to embrace this solution. Interested parties have thirty days to file conunents either in support of

this solution or offering alternative proposals.

d. Conditions for use of the statutory license.

It is our understanding that, now that the question ofwhether their Intemet transmissions are

exempt from the perfonnance right has been resolved against them, broadcasters are questioning

whether certain terms in the statutory license should apply to simulcasts ofAMIFM programming when

retransmitted over the Internet. Specifically, broadcasters have focused on those provisions that prohibit

a seIVice from announcing its play schedule in advance and the requirement that a service not play more

than a limited number of selections from a particular record album or by a particular recording artist

within a 3-hour period (the "sound recording perfonnance complement"). These restrictions, among

others, were adopted in 1995 to inhibit copying ofmusic by consumers who could make near-perfect

digital copies ofa sound recording. The reasons behind the restrictions are simple to understand. They

were adopted to make it difficult for an individual to identify in advance, and thereby copy, specific

works, thus avoiding the expense ofpurchasing a copy ofthe work.

The need for such restrictions, however, may be less obvious when one considers a typical radio

program offering Top-40 selections. Many radio stations routinely play the same selections over and

over so that one need wait only a short time before the most recent release ofa hit song is played over
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the aitwaves. Consequently, preannounced schedules ofthese programs may do little to prevent a

listener from copying the newest hits. Thus, it is unclear whether the restriction has much value with

respect to these types ofradio programs. On the other hand, it is hard to understand how the tenn

creates a hardship for broadcasters who simulcast over the Internet today or to understand the need for

such preannounced schedules, since most listeners would not consult a program guide before listening to

AMIFM radio anyway. The typical practice is to flip on the radio and surf the channels to see what is

playing at the moment or to tune in to a favorite talk show at the regularly scheduled time. Thus, until

more infonnation comes to light, it is hard to understand what hann the broadcasters suffer today under

the preannouncement restriction, or why there is a need to eliminate this tenn with respect to broadcast

progranunmg.

Similarly, it is hard to understand the broadcasters' complaint with respect to the sound

recording performance complement restriction since the definition was crafted so that it would pennit

programming that was typically used by broadcast radio stations. Specifically, the legislative history

notes that "[t]he definition [ofthe complement] is intended to encompass certain typical programming

practices such as those used on broadcast radio.'~3 Whatever confusion does exist with respect to the

application of this provision may well stem from a misunderstanding ofwhat the complement does and

does not allow. For example, it would not prohibit a service from playing the same three songs from a

single phonorecord as many times as it wanted during a 3-hour period, provided that no more than two

of these songs were played consecutively. The sound recording performance complement would

similarly allow a service to play up to four different songs by the same featured recording artist or four

43 S. Rep. No. 104-128, at 34 (1995).
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different songs from any particular boxed set ofphonorecords over and over again during a 3-hour

period provided that no more than three ofthese songs were transmitted consecutively. Since these

provisions seem to accommodate nonnal scheduling practices, it is hard to see how the sound recording

performance complement imposes a burden on a typical AMIFM broadcast station.

Certainly, should these restrictions be shown to pose a substantial burden on programming

practices that outweigh whatever protection they provide, then Congress should take another look at

their application to broadcast programming being retransmitted over the Intemet. In fact, that day may

well be near at hand, because new technologies and software that allow a consumer to capture and edit

programming transmitted via the Internet already threaten their effectiveness.

Digital audio broadcasting - Does it pose a threat to copyright owners?

Digital audio broadcasting, also known as HD radio, is no longer a vision of the future.

Technology to facilitate digital audio broadcasts has already been approved by the Federal

Communications Commission ("FCC"). In 2002, the FCC adopted the in-band on-ehannel system

developed by iBiquity Digital Corporation as the standard technology for enabling digital broadcasts by

AM and FM radio stations that wished to begin digital transmissions over the airwaves immediately.44

Although radio stations did not immediately embrace the new technology, they are doing so now.

In January ofthis year, KZIA in Cedar Rapids, Iowa, began the movement when it announced its intent

to become the first station to offer HD radio.45 Less than five months later, iBiquity issued another press

44 Digital Audio Broadcasting Systems and Their Impact on the Terrestrial Radio Broadcast Service, 17 FCC

Red 19990 (2002).

45 IOWA - First in the Nation for HD Radio, The Hollywood Reporter.com (January 2, 2004) located at

http://www.ibiguity.comlpresslpr/010204.htm
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release, announcing that radio station KEMR-FM in San Jose, California, had become the tOOth radio

station to launch HD radio broadcasts.46 It also has compiled a list ofmore than 300 licensed radio

stations that have begun offering HD radio or will begin to do so soon.47

The electronics industry has also been hard at work. Companies are manufacturing and

marketing digital radio receivers for those who wish to be among the first to receive clear, digital radio

signals over the aiIWaves. But technologists have not stopped there. Companies are also busy designing

and manufacturing new products to capture and record these signals and anticipate the release ofa

number ofnew products which will allow a consumer to record digital audio radio signals so that a

listener can listen to his or her favorite radio talk show, news show or music program at a later time. In

some instances, these products will operate in the same manner as a VCR or a TiV0 device, allowing the

listener to fast-folWard over the segments that one prefers not to hear.48 In fact, some early digital radio

recorders, e.g., Blaze Audio's Radio Recording Suite,49 already include functions that allow the listener

to program the device to record a program at specified times, convert an analog signal into a digital

fonnat, and upload the recorded program onto a personal computer in a transferable file.

In spite of these features, the early release ofthese devices did not disturb the copyright

community because radio programming was not being offered in a digital format at the source.

46 HD Radio Going Live Coast-to-Coast ... and Beyond (April 19, 2004) at

http://ibiguitv.com/presslpr/Q41904Coast2Coast.htm

47 iBiquity has established a website, www.HD-Radio.com. where visitors can find information about

stations across the United States that are either offering HD radio now or intend to do so in the near future.

48 See Elisa Batista, A TiVo Playerfor the Radio, Wired News (May 12,2003), at http://

www.wired.com/news/technology/O.1282.58769.oo.html.

49 http://www.blazeaudio.comloroducts/radiorecordersoftpack.html.
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Consequently, programs that were transmitted in an analog fonnat and later converted to a digital format

were only as good as the original analog signal. In many cases, recordings ofthese signals were plagued

by static, fades, and hisses.

The advent ofdigital audio broadcasting ("DAB") and advances in the recording devices,

however, will greatly improve audio quality, removing the flaws associated with analog broadcasts.

Moreover, these devices and software packages will allow the listener to change the traditional passive

listening experience into an interactive process. They will give the recipient the means to edit and store

specific segments and songs from a prerecorded program, upload these selections onto the recipient's

personal computer, and allow for further distribution ofthese segments to others via electronic transfers

over the Internet or by other means.

On-Demand Audio expects to offer a digital radio recorder this fall that will provide these

functions.50 It promises not only to capture and record the digital radio signal, but also to include

technology which will allow the listener to skip from song-to-song and skip over advertisements.

Moreover, according to its promotional material, its SongSurfer Technology will be able to identify

specific segments ofa radio program or a song, and bookmark each segment for identification and use at

a later time. The product will also include a Jukebox Mode which will allow the user ''to save songs,

50 See also Neuros HD 20GB MP3 Digital Audio Computer located at:

htto:llwww.neurosaudio.com!store/product.aso?catalQgo/oSFname=DigitalInnQvationsCatalog&category%55Fname=

Neuros+Players&product%SFid=40 1020.
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interesting ads, and talk: radio segments to a built-in Jukebox. .... Saved songs can then be sorted into

playlists either when they are saved or later.'>51

Similar technology is available to capture online music over the Internet. Replay Music promotes

its ability to save every song played by an on-line music service, automatically tag each song with the

artist name and song title, and separate the song into individual tracks for easy access and play-back.

The company claims that its "Replay Music sports the most sophisticated track splitting algorithms on the

planet. Besides just recording and tagging, each MP3 file contains the entire song-no more, no less.'>52

These technological advances threaten to disrupt the careful balance Congress struck between

the record industry, on the one hand, and the purveyors ofnew digital technologies, on the other, in the

DPRA and the DMCA. Moreover, widespread use of these products would alter the longstanding

relationship between record companies and radio broadcasters in which record companies have

provided radio stations with the latest releases at no cost in exchange for promotional airplay, a

relationship based on record companies' expectation that consumers would purchase new CDs based

upon what they heard over the airwaves. But today listeners are not limited to what they hear on the

radio to inform their choices, nor do they necessarily purchase CDs containing the songs they like.

Instead, new technologies, e.g., peer-to-peer services, offer free access to music and a means to obtain

free copies of the works they enjoy. In this new environment, record companies cannot necessarily have

any expectation offinancial reward because consumers find ways to obtain copies of their works for

51 On-Demand Radio Overview athttp://www.gotuitcom/audio/agradio.htmL See also
http://www.gotuit.com/audio/aConsumer.html.

52 Replay Music at http://www.replay-music.com/.

32



free. Nevertheless, radio broadcasters who use music as a hook to get listeners and, by extension,

advertising dollars, as well as the makers ofthe software packages that facilitate the free exchange of

music over the Internet profit directly from their use of soood recordings.

Clearly, the threat posed by t<xlay's new technologies is most ominous for the peIfonners, the

record companies and authorized on-line record stores, like iTooes and MusicMatch, whose profits

depend, at least to some extent, directly upon sales ofCDs or digital downloads; but the potential hann

is not restricted to these businesses. Broadcasters and subscription services will suffer, too, from the use

of technologies that can capture, record, and preserve individual soood recordings, and the more

valuable segments ofa radio station's program. Subscription services will find it hard to sell

reproductions ofa soood recording to listeners through use ofa "buy button," when these listeners can

capture the songs they want and upload them directly to their personal computers with the use ofa On­

Demand Audio device or Replay Music software. Why would anyone pay for a reproduction ofa soood

recording when they can create their own private music collection without expending a dime for the

reproduction? Broadcasters could also suffer from extensive use ofthese new technologies, albeit in a

more indirect fashion. In the event that the TiVo type devices become popular, listeners will simply

avoid the ads, making it ineffective for businesses to advertise on radio. Were this to occur, businesses

will seek better ways to reach consumers, and advertising dollars will no longer flow to the broadcasters.

The answer, however, is not to inlubit the roll out ofIll) radio; nor is anyone suggesting a

slowdown on this front. HD radio promises to deliver a high-quality audio product that should draw

consumers back to the airwaves. The more promising approach would be to grant copyright owners of

the sound recording a full peIformance right so that they can seek marketplace solutions to the problem,
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perhaps by negotiating licenses for performance rights that would include measures to protect against the

types ofactivities that would make record sales obsolete. At the moment, sound recording copyright

owners have no means to prevent a broadcaster from broadcasting their works over the airwaves or to

compel protection oftheir work. Alternatively, Congress may want to consider teclmological methods to

prohibit unlawful copying, an approach the Federal Communications Commission has already begun to

explore. On April 20, 2004, it published a Notice of Inquiry to consider the question ofdigital audio

content control in response to concerns presented to the it by the Recording Industry Association of

America

While we take no position on the FCC's recent action, it is apparent that digital audio

broadcasting raises many ofthe same concerns and fears voiced by the record industry when digital

teclmologies first made their appearance in the nineties, and these concerns are even more valid today.

How the issues should be addressed, however, remains an open question. But what is clear is that the

process must include a careful analysis ofcopyright policies. Moreover, any solutions adopted must

provide strong incentives to the creators to continue their artistic endeavors and equally strong incentives

to encourage the continued development ofnew technological advances. In the absence ofcorrective

action, the rollout ofdigital radio and the technological devices that promise to enable consumers to gain

free access at will to any and all the music they want will pose an unacceptable risk to the SUIVival of

what has been a thriving music industry and to the ability ofperfonners and composers to make a living

by creating the works the broadcasters, webcasters and consumer electronic companies are so eager to

exploit because such exploitation puts money in their pockets.
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Mr. Chairman, as always, we at the Copyright Office stand ready to assist you as the Committee

considers how to address the new challenges that are the subject ofthis hearing.
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CARY H. SHERMAN
PRESIDENT

April 14, 2004

Mr. Gary Shapiro
Consumer Electronics Association
2500 Wilson Boulevard
Arlington, VA 22201

Dear Gary,

We wlderstand that CEA has asked the FCC to deny interested parties the
opportunity to address thc very important issue of content protection as part of the

, upcoming consideration of fInal rules for the adoption of a transmission standard for
digital radio. We are disappointed that CEA has taken this position. We thought it might
be helpful to clarify our position on this issue generally, and to respond briefly to several
arguments you have made. More importantly, we want to reiterate what we have said
before -- that we hope to work together with you and your members, along with other
interested parties, to find common ground on these issues and to ensure that digital radio
becomes an exciting new way for consumers to enjoy music.

RlAA has not asked the FCC or otherwise proposed any limits on the current
ability of consumers to copy over-the-air radio programming. Setting aside the legal
issues associated with such copying, our concerns about unprotected digital radio
transmissions are not about consumers who may push a record butt'On to tape a recording
as it is broadcast by a terrestrial radio station.

Rather, we are concerned that new devices manufactured by your members will
enable radio listeners to become owners and worldwide distributors of a personalized
collection of sound recordings. Specifically, our understanding is that the next generation
of digital radio receivers would grant the unfettered ability (1) to redistribute recordings
widely, whether on the Internet or digital media and (2) to automatically copy and
disaggregate from a broadcast particular recordings of the user's choice, thereby
transforming a passive listening experience into a personal music library - in many cases
without the user even listening to the original broadcast. These features, especially when
combined with inexpensive storage devices, would fundamentally change the character of
broadcast radio from a listening service to a distribution and on-demand reproduction
system, displacing the sales on which the entire music industry relies.

RECOROING INDUSTRY ASSOCIATION Of AMERICA
1330 CONNECTICUT AVE., NW, SUITE 300, WASHINGTON, DC 1003.

PHONf: 202.857.Q632 FAX: 202.2Q).0447 EMAIL: csnerllli;ln@riaa.(om



Mr. Gary Shapiro
April 14, 2004
Page2of2

CEA has set forth a number ofarguments to forestall discussion ofour very real
concerns. Let me briefly respond to those argwnents:

1. Our ability to propose a "licensing structure" or technical solution on our own
is precluded by the fact that Ibiquity is a private company with a proprietary
technology. We do not have access to the proprietary technology owned by
Ibiquity, and therefore are not in a position to offer licensing or technical
proposals. Only Ibiquity can license its proprietary transmission standard.
Precisely for this reason, we contacted Ibiquity last year to request that it
include content protection in its digital radio transmission technology.
Ibiquity told us that it could easily accommodate content protection, hut that it
would like regulatory approval before doing so. That is why we have asked
the FCC to address the issue. Contrary to your assertion that content
providers have not made a "request" on the subject ofcontent protection, we
have done so repeatedly and at the roundtable discussion specifically
referenced in your letter.

2. A "multi-industry process" has not taken place because CEA and other parties
have made clear their desire not to participate absent FCC action. We would
very much like to engage in a multi-industry process with your organization,
its members, and other interested parties to discuss the contours ofcontent
protection for digital radio, and to jointly propose rules to the FCC for
adoption. Unfortunately, you have made clear that you oppose content
protection, as you did at the roundtable discussion. Further, because of the
anomaly that copyright owners do not have rights with regard to the public
perfonnance ofsound recordings by radio broadcasters, record companies and
artists callnot compel you to participate - unlike the DTV situatioll where
content owners could demand protection of their content before licensing their
programming for digital broadcast Again., if your point is that you would
participate in a multi-industry discussion, we would velY much like to begin
that process.

3. The threat to the recording industry ofunlimited redistribution and automated
copying of recordings chosen by listeners is obvious and should be addressed
now. Your argument that the FCC should.not even consider the issue of
content protection because injury has not yet occurred would illogically
require us idly to wait by until the moment of impact instead ofpreventing
that injury now. Ibiquity has told us that device manufacturers themselves are
requesting guidance on the parameters of functionality relevant to our
concems. Wouldn't it be better to avoid the legacy device issues that
complicated other content protection efforts and provide certainty to the
marketplace sooner rather than later?

We also point out that a lack of content protection will forever preclude a myriad
of new business models that could benefit your members as well as other interested
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parties. For example, device manufacturers could provide ''buy buttons" that would offer
consumers the ability to quickly and easily purchase music that they hear on the radio.
Indeed, iBiquity has said that it would like to offer to consumers, for a fee, on demand
weather and traffic reports. The same opportunity could and should exist for music, the
bread and butter of radio broadcasts.

Conclusion

We very much would like to work with you and your members to find ways to
ensure that creative works are protected and new market opportunities preserved, while
consumers enjoy digital radio. We propose that we begin the multi-industry discussions
that you lamented have not yet begun. We stand ready to begin that process now so that
the rollout of digital radio i~ not delayed. We hope that you will consider the benefits of .
a new, collaborative approach to these issues, rather than the confrontational tactics ofthe
past.

Sincerely,

C
ca~nnan


