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spectrum by means of the Bureau’s periodic transition reports.”

157. In a related matter, we agree with CTN and NIA’s argument that trends such as increased
leasing of ITFS capacity to commercial entities do not justify eliminating ITFS eligibility restrictions.”"'
As these commenters correctly point out, EBS is the only spectrum specifically set aside by the
Commission for use by educators. 28 Furthermore, it is well established that revenue from leasing to
commercial interests has, in many instances, effectively funded and financed ITFS buildout and
operations. The Commission has always considered the leasing of excess capacity a legitimate source of
funding for the educational mission, and has taken numerous steps over the years to facilitate and
encourage these secondary market transactions.”®’

158, We recognize that educational programming is niow available over the Internet, and the
public is increasingly using the Internet to receive college courses or services of for-profit corporations
that provide educational programming.”® Indeed, the internet offers interesting educational possibilities
in light of the fact that its ability to deliver media-rich content is improving rapidly.*® In response to this
data, some ITFS providers such as IIT, state the nature and quality of Internet education programming,
which includes streamed-video windows typically covering only a quarter of the PC screen, is vastly
different from ITFS programming, which includes full motion video of the instructor, screens of detailed
materials, demonstrations in video, graphics and animation in real-time.”* TIT and other ITFS licensees
ultimately concede that the Internet offers interesting potential as an alternate delivery means, but stand
firm in their belief that the time for internet conversion has not yet or may never arrive. As time
progresses, we expect that many ITFS services will convert to internet or other low-power cellular means
of delivery. However, regardless of whether the internet can technologically replace ITFS operations at
this time, we agree with IIT and other ITFS commenters who assert that administrative issues such as
planning and infrastructure purchases preclude a complete shift from ITFS as the primary mode of
delivery at this time.”” Moreover, other commenters point out that the Internet is an adjunct to, as
opposed to a replacement for, their ITFS operations.”® Inasmuch as relying on internet or other low-
power conversion to deliver ITFS services at this time could result in the immediate immobilization of
critical ITFS programming, we find it 1s not in the public interest to remove eligibility restrictions in
reliance on internet replacement of ITFS at this time.

159. We recognize that our decision today may, at the outset, appear to digress from the
Commission’s policy goal, as expressed in the Spectrum Policy Statement, of eliminating eligibility

0 Gee para. 103, supra.

! CTN & NTIA Comments at 8.
%2 CTN & NTIA Comments at 3-4.
283 See NPRM, 18 FCC Red at 6765-68 99 108-109.

284 Jared Bleak, Educated by the Marker: A Researcher’s Look at Educational Entrepreneurialism (Harvard
Graduate School of Education, Oct. 5, 2001) hitp://www.gse harvard.eduwnews/features/market10052001 htral).
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restrictions. However, we believe that a public interest exception to our general trend is warranted in the
instant case. Of particular importance is the fact that ITFS is the only spectrum specifically reserved for
educators. In an open market, we are concerned that educators could not effectively compete against
broader commercial interests. Indeed, pursuant to an open eligibility scheme, the inability to bid against
commercial operators for this spectrum would effectively deny educators any future entry strategy into the
band. This reality, coupled with the importance of ITFS to the educational mission, creates a strong
justification for retaining eligibility restrictions in the ITFS band.

160. Additionally, we believe that the objectives accomplished by eliminating eligibility
restrictions can still be attained notwithstanding ITFS eligibility restrictions. In this connection, we note
that the Commuission’s trend towards eliminating eligibility restrictions is driven by its general belief that
market forces should generally be allowed to operate without being restricted by government because they
will tend to push the use of radio licenses to their highest valued applications.” Here, we reject the view
that the Commission’s public interest goal of moving spectrum to its highest-valued use conflicts with the
goal of promoting education. We believe that our actions today will instead promote both goals because
the restrictions on eligibility here will not impede market forces. That is, our ITFS leasing and secondary
market rules for spectrum leasing arrangements are sufficiently flexible to allow market forces to push the
ITFS spectrum towards its highest valued use, and educators will continue to enjoy considerable
flexibility to lease their excess capacity spectrum. Further, educators can enter into partmerships with
commercial interests to improve the capacity and efficiency of their systems, which in turn could free up
more spectrum for commercial operators to work towards the development of ubiquitous broadband.

161. In the NPRM, we expressed concern that the complexity of the contractual relationships
that our current ITFS rules require may discourage investment and impair the ability of service providers
to modify their operations in response to changing technology and market conditions.”® We noted, for
example, that an MDS operator who wants to change from providing one-way, high-powered television
transmission operations from a single tower to providing two-way Internet access from multiple low-
powered base stations must gain the consent of the ITFS operators in the market, even though the MDS
operator may already have a leasing agreement with the ITFS licensee. While we must acknowledge that
regulatory hurdles to innovation generally remain a prime concern, we do not believe that the eligibility
rules will hinder the development of the band. Indeed, the additional flexibility we have provided with
respect to spectrum leasing, and the other steps we have taken herein to maximize flexibility, should allow
ITES licensees to develop innovative educational systems and enter into partnerships with commercial
carriers.

162. We agree with commenters that ITFS licensees who do not wish to use their facilities
should be limited to selling their facilities to other educational organizations or non-profit educational
organizations.”’ Although some commenters expressed concern that retaining eligibility restrictions
would result in having spectrum lie fallow, as previously indicated, we believe that the sweeping changes
made herein will promote the full utitization of the spectrum. Of particular concern to the Commission is
the fact that open eligibility would mean that educational institutions and not-for-profit educational
organizations that are interested in obtaining licenses will have to compete with a broader range of
entities, including for-profit corporations, for future access to spectrum in the band. The challenges that

% 2000 Spectrum Policy Statement, 15 FCC Rcd at 24178.
2% NPRM, 18 FCC Red at 6770 § 115.
#! See IMWED Reply Comments at 6-7; CTN & NIA Reply Comments at 6; SBBC Reply Comments at 2.
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educational institutions and organizations would face in obtaining access to the remaining ITFS white
space would have been likely to serve as permanent barriers to their ability to acquire spectrum in this
band. '

163. In the NPRM, we sought comment on maintaining ITFS as a separate service requiring
educational programming but modifying the eligibility requirements to allow for-profit companies to be
eligible licensees. We noted, for example, that one possible change could be to apply to ITFS channels
public interest obligations comparable to those that apply to DBS under Section 100.5 of our rules.”
NTCA favors this approach, asserting that commercial operators should be permitted to acquire the
spectrum, meet any educational requirements and use the excess capacity to meet the needs of the rural
consumers.””> Similarly, NITV urges that the Commission require that 5% of the capacity of a digital
system be made available by commercial ITFS spectrum holders free to non-profit educational
organizations and institutions for use in fulfilling their educational mission. With the exception of these
two commenters, however, other commenters generally did not express interest in this approach. Rather,
the comments largely focused on whether for-profit companies should be eligible licensees generally.
Furthermore, in an ex parte presentation, ITFS licensees expressed their belief that it was in the best
interest of education for educators to actually retain control of their ITFS spectrum. The lack of support
for this approach generally coupled with the fact that this model already exists in the context of DBS
persuades us that this approach is neither desirable nor necessary.

164. We take this opportunity to rename the Instructional Television Fixed Service as the
Educational Broadband Service. In light of the fact that the service is not limited to either video or fixed
services, we believe that it is appropriate to update the name of the service. While we understand that
video-based services will continue to operate in the new EBS, we believe that the EBS name better
describes the contemplated future use of the band. The change in the name of the service does not affect
the substantive rights of current ITFS licensees, permittees, and applicants.

2, MDS/TEFS Cross Ownership Restrictions

165. Background. Section 613 of the Communications Act forbids cable operators from
holding a MMDS license in any portion of the franchise area served by that cable operator’s cable system.
In the NPRM, the Commission sought comment on how Section 613’s cable cross-ownership restriction
applies to broadband internet access service, particularly in light of the legislative history of Section 613
and the fundamental change to the nature of MDS service caused when MDS licensees were permitted to
construct systems capable of providing such broadband service.”® We asked whether allowing cable
operators to acquire MDS/ITFS licenses would have a significant effect on concentration in video
markets,”” and also whether allowing cable operators or DSL providers to acquire MDS/ITFS spectrum

*? DBS operators must reserve four percent of their channel capacity for use by qualified programmers for

noncommercial programming of an educational or informational nature. See 47 C.F.R. § 100.5.

293 NITCA Comments at 4.

294 See NPRM, 18 FCC Red at 6776 9 126. The NPRM also sought comment concerning mobile phone service,
another non-video service that potentially may be provided using MDS/ITFS spectrum. /d.

% Id. at 6774-76 1 122-126. The NPRM also deemed it unlikely that cable operators would acquire MDT/ITFS
licenses in order to foreclose entry by a wireless MVPD provider and cbserved that new MDS licensees are “very
unlikely” to be entrants into the MVPD markets, particularly since MDS video providers have penetrated very few
markets. Id. at 6774-75 § 122.
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would have a negative impact on broadband internet markets.”® We also sought comment on our

preliminary conclusion that broadband markets are “very highly concentrated,” and requested comment to
the contrary.”’ ’

166. In 1990, the Commission sought comment on whether it should prohibit or limit
licensing or leasing of MDS and ITFS channels by a cable system within its franchised area.”®® The
Commission determined that the issue required evaluation of the relative merits of two “mutually
exclusive” benefits—cable systems’ ability to expand service, particularly into less populated areas, and
potential competitors’ ability to provide significant competition to incumbent cable systems.””® The
Commission concluded that although the enhancement of existing multi-channel services was a significant
and desirable benefit, a greater benefit was to be found in the introduction of competition to then-existing
multi-channel services (essentially, incumbent cable systems).”® Accordingly, based on its observation
that wireless cable service ranked among the “most imminent” sources of competition to incumbent cable
systems, the Commission decided to generally prohibit a cable operator, either directly or indirectly, from
acquiring a license (either through an application for a new station, assignment of a license, or transfer of
control) or lease for an MDS station whose PSA overlaps its franchise area, or a lease for use of an ITFS
station whose transmitter was within 20 miles of any part of its franchise area, unless there was another
cable s%rostem in that franchise area operating in a substantial portion of the PSA of the proposed MDS
station.”™"

167. The 1990 cable cross-ownership restrictions contained an exemption that allowed cable
operators to acquire MDS spectrum in rural areas that would otherwise remain unserved by wireless
cable*® The rural exemption was modeled after the cable/telco cross-ownership prohibition, which the
Commission expected to “speed the introduction of muitichannel service to customers in sparsely
populated areas without appreciably reducing realistic and desired opportunities for wireless cable
operators to introduce service competitive with existing cable service.”’®” The 1990 R&QO also
grandfathered existing cable/wireless operations and contracts, rather than forcing divestiture, on the
ground that divestiture would be a hardship to cable operators and their customers and would be

% Id. at 6774-76 99 123, 126.
297 Id

8 See 1990 R&O, 5 FCCRed at 6417 § 42. Before 1990 the Commission permitted cable systems to operate MDS
(and OFS) channels within their franchise areas. See id. at 6416 Y 41.

9 Id. at 6417 9 42.

*® Id In the early 1990s, the MVPD market differed greatly from that market today. For example, in 1993, cable
services accounted for nearly 100% of the MVPD market while DBS service was launched for the first time that
same year. In contrast, as of 2003, DBS services accounted for 21.6% of the MVPD market nationwide while MDS
services accounted for a mere 1.3%. See /n the Matter of Annual Assessment of the Status of Competition in the
Marker for the Delivery of Video Programming, Tenth Annual Report, MB Docket No. 03-172, 19 FCC Rcd 1606
4,5 & 16 (rel. Jan. 28, 2004) (Tenth MVPD Report).

' 1990 R&O, 5 FCC Red at 6417 9 42.

**2 The application process adopted for cable operators provided that otherwise acceptable cable system applications

for MDS channels would be put on public notice for 30 days and could be granted provided no non-cable party filed
an application. /d. at 6417 § 43. The Commission also sought comment on how to define a local programming
exception to the 1990 restrictions. /99/ R&0, 6 FCC Rcd at 6799 4 34.

14, at 6799937,
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unnecessary given the limited number of systems operated by cable companies.*™ Finally, the 1990 R&O
created a local programming exception to the licensing and leasing prohibitions of Sections 21.912 and
74.931(e), and created a “limited exception” to the 1990 prohibitions for “MDS and ITFS channels used
in the delivery to multiple cable headends or locally produced programming, that is, programming
produced 1n or near the cable operator’s franchise area and not broadcast on a television station available
within that franchise area.”’® Under this exception, which the Commission expected to permit and
promote an additional outlet for locally originated programming, a cable operator was permitted “one
MDS channel, or its equivalent in ITFS excess capacity, in an MDS PSA.”** This local programming
exception, together with the restrictions on that exception, also applied to leases executed to facilitate the
provision of local programming.*” If local programming was terminated, any MDS license granted under
the exception was to be automatically forfeited on the day after the local programming was
discontinued.’”

168, In 1992, Section 613(a)’s restrictions on cable cross-ownership were enacted as part of
legislation that generally directed the Commission to set “horizontal” limits on cable operators’ scale (i.e.,
the number of cable subscribers an operator could reach through its cable systems, or systems in which it
had an attributable interest) and “vertical” limits on cable operators’ integration with video programmers
(1€., suppliers of video programs to be carried over the cable operators’ systems).’® In 1993, the
Commission determined that its 1990 cable cross-ownership rules, albeit with some modification,
“effectively implement[ed]” the cable cross-ownership restrictions of Section 613(a).”’® Those preexisting
rules generally prohibited cable systems that are the sole providers in their franchise areas from holding
MDS licenses and from leasing time on MDS or ITFS stations within their franchise areas.’” The /993

Id. at 6799 9 39. The Commission also grandfathered, on cquitable grounds, cable applications for MDS
channels filed before February 8, 1990, as well as lease agreements between cable and MDS or ITFS entities for
which a lease or a firm and enforceable agreement was signed prior 10 the same date. fd.
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% Id. at 6800 9 41.

% 1d. In applying for an MDS channel, a cable operator was required to provide the proposed local programming

within one year. /d.
£
308 Id.

% See, e.g., Time Wamer Entertainment Co. v. FCC, 240 F 3d 1126, 1125 (D.C. Circuit 2001}, reh’g and reh’g en
banc denied, May 4, 2001. Time Warner rejected restrictions the Commussion. imposed pursuant to Section
613(f)(1) of the 1992 Cable Act, which was codified as 47 U.S.(". ¢ 3331w 1), 1n part on the ground that the
Commission failed to show a non-conjectural harm to competition that was prevented by such restrictions. Time
Warner, 240 F.3d at 1133-1136 (“Congress also sought to "cnsure that cable operators continue to expand, where
economically justified, their capacity,’...and it specifically dirccted the FCOC, 1n setting the ownership limit, to take
into account the ‘efficiencies and other benefits that might be gained through mcreased ownership or control.””)
{quoting 1992 Cable Act, § 2(b)(3)).

319 See In the Matter of Implementation of Section 11 and 12 of the Cable Television Consumer Protection and

Competition Act of 1992, Horizontal and Vertical Ownership Limits, Cross-Ownership Limitations, and Anti-
Trafficking Provisions, Reporr and Order and Further Notice of Proposed Rulemaking, 8 FCC Red 6828, 6842
101 (1993) (1993 Cable R&O).

*!! Section 613 was added to the Act by Section 11(a) of the Cabic Television Consumer Protection and Competition

Act 1992, Pub. L. No. 102-385, 106 Stat. 1460 (1992 Cable Act). See /993 Cable R&O, 8 FCC Red at 6841-44 1§
92-112. The rules in existence when Section 613 was enacted had been promulgated in proceedings that began in
(continued....)
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Cable R&O sought to allow cable operators greater flexibility in providing MDS in unserved portions of
their franchise areas by prohibiting cable/MDS cross-ownership only if a cable operator’s actual service
area overlapped with the MDS PSA.*"* This was more lenient than the 1990 rules, which prohibited cable
cross-ownership throughout the franchise area and the MDS protected area if there was any overlap

between the two.*!? :

169. In the decade following the 71993 Cable R&O, MDS service initially gained market share
but then peaked in mid-1998, with MDS representing only 1.3% of the MVPD market.*"* In January
2004, we observed that the wireless cable industry provides competition to the cable industry in only
limited areas and that subscribership to MDS has been steadily declining over the last several years,
notwithstanding that the deployment and use of MDS services (together with large dish satellite services)
has contributed significantly to the early acceptance of non-wireline alternatives to traditional MVPD
service.’’* While cable served almost 100% of the nation’s MVPD subscribers in 1993, in 2003, that
share had fallen to approximately 75%, with DBS providing the most significant competitive alternative
with a 21.6% share of the national MVPD market.’'®

170. In 1998, the Commission released the Two-Way Order permitting MDS/ITFS licensees
to construct digital two-way Internet service via cellularized communication systems.”’’ As a result,
MDS/TES licensees began to turn away from offering video service and began to focus on data delivery
service.”'® In the NPRM, we observed that the typical broadband internet market is highly concentrated.”"’
Despite this concentration, we noted that in some circumstances there could be substantial benefits to
allowing the incumbent cable or DSL operator to have more access to MDS/ITFS spectrum.”® We noted
that such cable or DSL operator access may benefit rural areas where expensive upgrades to cable or DSL
plants were not feasible.””’ We sought comment as to whether allowing incumbent cable operators and/or
DSL providers to be eligible to obtain MDS/ITFS licenses could have a negative impact on some
broadband interest markets.

171. Discussion. Section 613(a) of the Act states:*>

(Continued from previous page)
1990. See 1991 R&O, 6 FCC Rcd at 6799 9 34 (summarizing Report and Order in Gen. Docket Nos, 90-54 and 80-
113, 5 FCC Red 6410 (1990)).

12 1993 Cable R&O, 8 FCC Red at 6843 4 103.

33 See Tenth MVPD Report, 19 FCC Red at 1672-73 4 103.
1% See id. at 1613-16 9 16.

Y 1d at 16109 9.

1% 1d. at 1608-9, 1613-16 19 4 (cable market share), 5 (DBS growth after 1988 initial authorization and 1993 service
initiation} & 16 (DBS market share).

Y7 Two-Way FNPRM, 13 FCC Red at 19112.

* Tenth MVPD Report, 19 FCC Red at 1663-64 § 86.
1% NPRM, 18 FCC Red at 6774-76 9 123-125.

10 14 at 6775-76 9 125.

*1d.

22 47 U.S.C. § 553(a).
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It shall be unlawful for a cable operator to hold a license for multichannel multipoint
distribution service, or to offer satellite master antenna television service separate and
apart from any franchised cable service, in any portion of the franchise area served by
that cable operator's cable system.

The Commission may waive the requirements of this paragraph to the extent the
Commission determines is necessary to ensure that all significant portions of 2 franchise
area are able to obtain video programming.**

172. The purposes behind the cable/MMDS cross-ownership restrictions were to address a
concern “that common ownership of different means of video distribution may reduce competition and
limit the diversity of voices available to the public” and to prevent a cable operator from warehousing
potential competition.”* Since channels in the new BRS and EBS bands may continue to be used for
video distribution, these concerns are still potentially relevant in the BRS/EBS band. Moreover, since
MMDS licensees will become licensees in the BRS/EBS band, we do not believe that it would be
consistent with Congressional intent to allow cable operators to hold BRS/EBS licenses for the purpose of
distributing multichannel video service. Accordingly, subject to the present exceptions in our rules, we
will continue to prohibit cable operators from holding BRS/EBS licenses and using those licenses to offer
multichannel video programming service.

173.  On the other hand, we do not believe that the statute requires us to prohibit cable

B 47US.C. §553(a)2).
324 1993 Cable R&O, 8 FCC Red at 6841 97 92-94,
*# Barthlink Comments at 15-16.
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operators from holding BRS/ITES licenses for the purpose of providing broadband data services or voice.

We conclude that Section 613(a) does not apply to broadband services. The Commission did not allow
MMDS licensees to provide such services until the Digital Declaratory Ruling was released in 1996,
which was four years after the statute was enacted. Today, we create a new radio service designed to
allow licensees to offer services that were not even contemplated when the statute was passed. We do
not see any basis in the statutory language or legislative history for interpreting the statute so as to
prohibit cable operators from providing services that did not exist when the prohibition was enacted. We
note that Earthlink argues that Section 613 bars cable operators from acquiring MDS spectrum to offer
non-video services, and that waiving Section 613’s restrictions for cable operators would thwart
broadband competition.”* We reject that argument because the statute was clearly designed to address
competition in the multi-channel video programming market, not broadband competition. We also reject
as speculative and unsupported Earthlink’s argument that Section 613 was left in place when Congress
passed the 1996 Act because that provision is necessary to prevent the anti-competitive effects that would
occur if a cable operator were able to purchase or control alternative facilities that a competitor might use
to compete with the incumbent cable operator.***

174.  With respect to DSL providers, there is no statutory prohibition similar to Section 613
that would require us to consider cross-ownership restrictions and, in any event, ILECs already have
access to MDS/ITFS spectrum and this existing eligibility has caused no apparent problems. We also
reject as inapposite Earthlink’s argument that Section 652 of the Act, which prohibits cross-ownership of
an ILEC and a cable television system, should be interpreted to support a general ban on common
ownership of alternative broadband facilities.**’ Nothing in Section 652 addresses eligibility restrictions
on radio spectrum.

175.  Despite these bases for declining to imposc cross-ownership restrictions on broadband
services, Earthlink, Teton and NAF favor imposing such restrictions, arguing that the high broadband
internet market share that cable operators and DSL providers enjoy gives those parties the incentive to
acquire BRS/ITFS spectrum in order to thwart competition 1n that market.**® When assessing the need to
restrict the opportunity of any class of service provider to obtain spectrum for the provision of
communications services, our overall goal has been to determune whether the restriction is necessary to
ensure that consumers will receive communications scrvices in a spectrum-efficient manner and at
reasonable prices. Under our precedent, eligibility restrictions are imposed only when (1) there is a
significant likelihood of substantial competitive harm n specific markets, and (2) eligibility restrictions
will be effective in addressing such harm. Under this standard. the Commission relies on market forces
to guide license assignment absent a compelling showing that regulatory intervention to exclude potential
participants is necessary.”* Those in favor of restricting the chgibility of cable operators and DSL
providers to acquire BRS/ITFS licenses have not shown that thi~ stundard is met. They have not cited

¢ Barthlink Comments at 16-17.

%7 Earthlink Comments at 17.

% See Earthlink Comments at 17; Teton Comments at 6-7 (... Teton believes that the Commission should refrain
from opening eligibility for MDS spectrum to cable and DSL interests. At a nunimum, the Commission should retain
the cable/MDS cross ownership restrictions in rural markets where DSI. and cable have a virtual lock on the
broadband market.”); Teton Reply Comments at 14 (same); NAF Reply Comments at 35 (“In the absence of cross-

ownership limits, cable and LEC competitors will simply acquire rights in competing spectrum, blocking access to
competitors.”).

% NPRM, 18 FCC Red at 6773, 9 121.
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relevant market facts and circumstances sufficient to demonstrate that the eligibility of such service
providers is likely to result in substantial competitive harm or that, even if specific markets experienced
harm to competition, the eligibility restrictions they advocate would be effective in eliminating that
harm.>

176.  We conclude therefore that cable operators and ILECs alike should be allowed to acquire
or lease BRS/ITFS spectrum in order to provide non-video services like broadband internet access. In
light of Section 613(a)’s language and context we do, however, prohibit cable operators from acquiring
BRS/ITFS licenses outright for the purpose of providing MVPD service. We also retain the related ban
on cable operators leasing BRS/ITFS spectrum within their franchise areas for the purpose of providing
MVPD service, but allow leasing for other purposes.

3. Leasing and Secondary Markets

177. In 2003, we took significant steps to facilitate the development of Secondary Markets in
spectrum usage rights involving our wireless radio services when we adopted our Secondary Markets
Report and Order and Further Notice of Proposed Rulemaking.® In the Report and Order, we
established policies and rules to enable spectrum users to gain access to licensed spectrum by entering into
different types of spectrum leasing arrangements with licensees in most wireless radio services.””’ In
addition, we streamlined the Commission’s approval procedures for license assignments and transfers of
control in most wireless radio services.””® In the Further Notice, we proposed several additional steps we
could take to facilitate the development of these Secondary Markets.” We also sought comment on

33 See NPRM, 18 FCC Red at 6773-74, 9 121.

6 See generally Promoting Efficient Use of Spectrum Through Elimination of Barriers te the Development of
Secondary Markets, Report and Order and Further Notice of Proposed Rulemaking, 18 FCC Red 20604 (2003)
(Secondary Markers Report and Order and Further Notice, respectively) Erratum, 18 FCC Red 24817 (2003).

**7 See generally Report and Order, 18 FCC Red at 20607-82 49 1-194.
58 See generally id. at 20682-85 99 195-203.
3% See generally Secondary Markets Further Notice, 18 FCC Red at 20687-20719 9 213-323.
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whether the spectrum leasing policies should be extended to, inter alia, MDS and ITFS.** Given that we
are undertaking a comprehensive examination of the rules relating to these services in this Report and
Order, and given the close relationship between the leasing rules and other issues raised in this
proceeding, we will address in this Report and Order the question raised in the FNPRM of whether the
rules adopted in the Secondary Markets Report and Order should apply to the BRS/EBS spectrum.

178. Commenters generally supported extending the spectrum leasing policies adopted in the
Report and Order to ITFS and MDS leasing.*®' Commenters also recommended grandfathering existing
leasing arrangements that have evolved under the distinct leasing model historically applicable to JTTFS.**
NIA/CTN also argue that the substantive requirements currently applicable to ITFS leasing should
continue to apply to leases entered into under the Secondary Markets spectrum leasing framework.*”

179. We agree with the commenters that we should extend the rules and policies adopted in
the Secondary Markets Report and Order 1o the BRS/EBS spectrum. In the Secondary Markets Report
and Order, we took important first steps to facilitate significantly broader access to valuable spectrum
resources by enabling a wide array of facilities-based providers of broadband and other communications
services to enter into spectrum leasing arrangements with Wireless Radio ‘Service licensees. These
flexible policies continue our evolution toward greater reliance on the marketplace to expand the scope of
available wireless services and devices, leading to more efficient and dynamic use of the important
spectrum resource to the ultimate benefit of consumers throughout the country. Facilitating the
development of these Secondary Markets enhances and complements several of the Commission’s major
policy initiatives and public interest objectives, including our efforts to encourage the development of
broadband services for all Americans, promote increased facilities-based competition among service
providers, enhance economic opportunities and access for the provision of communications services, and
enable development of additional and innovative services in rural areas.’® We agree with the commenters
that there is no reason to deprive licensees in the BRS/EBS spectrum of the benefits of these rules and
policies. We also agree with WCA that extending those rules and policies to the BRS/EBS spectrum will
establish regulatory parity with other services that may be used to provide broadband services.**

180. We also agree with commenters that existing leases entered into under our existing ITFS
leasing framework should be grandfathered, so long as the leases remain in effect and are not materially
changed. We agree with NIA/CTN that it would be unduly burdensome to force licensees that wish to
have their existing leases remain in effect to renegotiate those leases to comply with our Secondary
Markets policies and rules.**® Specifically, although our Secondary Market rules limit spectrum leasing
arrangements to the length of the license term, we will allow pre-existing ITFS leases to remain in effect

%% 1d. at 20708-16 7 288-314.

**! See BellSouth Comments at 6-10; NIA/CTN Comments at 1-9 and Reply Comments at 1-3; SBC Comments at
12-13; Spectrum Market LLC Comments at 4-5; Sprint Comments at 4-6; WCA Comments at 1-8. Unless otherwise
noted, all comments cited in this section were filed in WT Docket No. 00-230.

*2 WCA Comments at 6-7, NIA/CTN Comments at 7-8.

*** NIA/CTN Commients at 5-6.

3% See generally Secondary Markets Report and Order, 18 FCC Red at 20607 § 2.
3% WCA Comments at 7.

3% NIA/CTN Comments at 7.
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for up to fifteen years, consistent with our current rules.” With respect to future spectrum leasing
arrangements entered into pursuant to our Part 27 rules for EBS, however, consistent with our treatment of
other services, we believe it is appropriate to limit the spectrum lease term to the length of the license term
in question.

181. In addition, we agree with NIA/CTN that the substantive use requirements that have
historically applied to ITFS must remain in effect in the spectrum leasing context.**® NIA/CTN describes
the “most significant” limitations as: “(i) there must be certain minimum educational uses of ITFS
spectrum (typically, a minimum of 20 hours per 6 MHz channel per week); (ii) for analog facilities,
there must be a right to recapture an additional amount of capacity for educational purposes
(typically, 20 more hours per channel per week); for digital facilities, the licensee must reserve at
least 5% of its transmission capacity for educational purposes; (iii) the lease term may not exceed 15
years; (iv) the ITFS licensee must retain responsibility for compliance with FCC rules regarding station
construction and operation; (v) only the ITFS licensee can file FCC applications for modifications
to its station’s facilities; and (vi} the ITFS licensee must retain some right to acquire the ITFS
transmission equipment, or comparable equipment, upon termination of the lease agreement.”** As
NIA/CTN notes, the purpose behind these limitations was to maintain the traditional educational purposes
of ITFS.”® We believe that the continued application of these substantial use limitations, as well as the
retention of ITFS eligibility requirements in Section C, will facilitate the traditional educational purposes
of ITFS. Accordingly, we will apply the spectrum leasing rules and policies adopted in the Secondary
Markets proceeding to the BRS/EBS band, while grandfathering existing leases entered into under our
prior leasing policy and retaining EBS substantive use requirements.

D. Standardization of Practices and Procedures
1. Consolidation of Procedural Rules in Part 1

182. Background. In the ULS R&O, the Commission consolidated the majority of its wireless
services procedural rules into Part 1.°”' By consolidating the procedural rules in Part 1, the Commission
improved the consistency of its rules across wireless services and provided a single point of reference for
applicants, licensees, and members of the public seeking information regarding our licensing
procedures. >  Additionally, the consolidation reduced confusion among applicants and licensees,
accelerated the application process, and improved the speed with which wireless carriers were able to
provide service to the public.”” Because consolidation of procedural rules into Part 1 has proven
beneficial to other wireless services, in the NPRM, we sought comment on consolidating the MDS and

37 See id. at 8.
% 1d. at 5-6.
**1d at4.

7 1d,

" Biennial Regulatory Review — Amendment of Parts 0, 1, 13, 22, 24, 26, 27, 80, 87, 90, 95, 97, and 101 of the
Commission’s Rules to Facilitate the Development and Use of the Universal Licensing System in the Wireless
Telecommunications Services, Report and Order, 13 FCC Red 21027, 21054 4 56 (1998) (ULS R&O). See NPRM,
18 FCC Rcd at 6787 § 159.

372 .
See id.

373 .
See id.
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ITFS procedural rules into Part 1 of the Commission’s Rules.*™

183. Discussion. After reviewing the comments we received on this issue, we conclude that
we will consolidate the BRS and EBS procedural rules into Subpart F of Part 1 of the Commission’s
Rules,’” which contains the rules applicable to the processing of applications for all services in the
Universal Licensing System. We agree with commenters that this action will decrease confusion
concerning the application of our BRS and EBS rules. For example, the Coalition recognizes that the
Commission’s Wireless Telecommunications Bureau (WTB) has efficiently processed applications under
Subpart F of Part 1 of the Commission’s Rules and believes that, with appropriate consideration of the
particular needs of MDS and ITFS, Part | can be modified to provide for the licensing of MDS and ITFS
facilities without undue impact on processing systems.”’® Likewise, Bell South supports standardizing
filing requirements and transition to new forms and processing rules through consolidating procedural
rules into Part 1 like the majority of wireless services.””’ OWTC also approves of a consolidation of the
MDS and ITFS application procedures and explains that since regulation of the MDS service was
transferred from the former Mass Media Bureau to WTB (and from BLS to ULS), it is logical to
consolidate the MDS procedural rules into Part 1 as is done in the majority of wireless services.’”
Similarly, Teton is in favor of the Commission merging MDS and ITFS into a single MDS/ITFS spectrum
with streamlined processing rules.”” Accordingly, in consolidating the BRS and EBS procedural rules
into Subpart F of Part 1 of the Commission’s Rules, we adopt rules that benefit applicants, licensees and
members of the public, by streamlining our processing rules as discussed in the sections that follow. By
this action, we also realize a key policy objective in this rulemaking, which is simplifying the licensing
process and deleting obsolete or unnecessary regulatory burdens.

2. Consolidation of Service Specific Rules in Part 27

184.  Background. In the NPRM, ™ we noted that our MDS and ITFS service specific rules
are currently contained in three rule parts - Parts 21, 73 and 74.® Part 21 contains our MDS rules while
Parts 73 and 74 contain our ITFS rules. Although MDS and ITFS licensees use their licenses to provide
similar services, our rules treat these licensees differently. For example, with regard to modifications, a
major modification in MDS is currently triggered by, among other things, a change in the geographic
coordinates of a station’s transmitting antenna of more than ten seconds of latitude or longitude or both, or
any change which increases the antenna height by three meters or more.** In contrast, a major change to
an ITFS Station is triggered by, among other things, relocating a facility's transmitter site by 10 miles or

M See id. at 6786 at 9 159.

*7 See 47 C.F.R. § 1. 901 ef seq.
376 See Coalition Comments at 135.

*"7 See BellSouth Comments at 13-14 n.21; OWTC Comments at 6.
" See OWTC Comments at 6.

3 See Teton Comments at 15-16.

% See NPRM, 18 FCC Red at 6786 9 160.

¥ See 47 C.F.R. §§ 21.1 erseq., 73.1 et seq., and 74.1 et seq.

%82 See 47 C.F.R. § 21.23.
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more, or increasing the transmitting antenna height by 25 feet or more.**’

185. In the NPRM, we stated that we believe that regulatory parity will lead to efficiency in
this band and spur the development of new and improved services for the public. Additionally, we stated
that consolidating the MDS and ITFS service specific rules into one rule part will reduce confusion and
provide a single reference point for these similar services. Because we believe that consolidation will
benefit applicants, licensees and members of the public, we proposed to consolidate the MDS and ITFS
service specific rules into Part 101. However, we also sought comment on alternative means of
conso]}igating the rules relating to these services, such as incorporating the rules into Parts 21 or 27 of our
Rules.

186. Discussion. After careful consideration of the comments we received on this issue, we
conclude that consolidating the service specific rules for BRS and EBS into Part 27 of the Commission’s
Rules is the most sensible approach given the flexible use and geographically-licensed service areas that
are at the heart of our Part 27 rules.’”® As an initial matter, the licensing plan and service rules we adopt
today are consistent with the fundamental goals established in the Commission’s November 1999
Spectrum Policy Statement, which includes promoting greater efficiency in spectrum markets.’® The
Commission therein recognized that where appropriate, greater efficiency can be achieved through
flexibility, which can be permitted through the use of relaxed service rules.” Regarding the
encouragement of emerging telecommunications technologies, the Commission also recognized that there
are substantial public interest benefits to harmonizing the rules applicable to like services including
efficiency in spectrum markets and regulatory neutrality, which help create a level playing field across
technologies and thereby promote more effective competition. The Commission in the 1999 Spectrum
Policy Statement also observed that such a structure would permit reliance on the marketplace to achieve
the highest-valued use of the spectrum, thereby ensuring that the Commission and its processes do not
become a bottleneck in bringing new radio communications services and technologies to the public.*®

187. We believe there are substantial public interest benefits to harmonizing rules applicable
to like services, which is best accomplished by placing the service specific rules for BRS/EBS m Part 27
of the Commission’s Rules. The Coalition asserts that the MDS and ITFS services should be regulated

383 See 47 C.F.R. § 74.911(b).
% See id.

% See 47 CFR. § 27.1 et seq. In explaining the Part 27 objectives, the Commission stated that “we believe that a
flexible licensing approach will allow licensees the freedom to determine the services to be offered and the
technologies to be used in providing those services. This flexibility will better enable licensees to use their assigned
frequencies in response to market forces...In light of these considerations, we believe that the general application of
our Part 27 licensing and operating rules will promote flexible and efficient use of the unpaired 1390-1392 MHz,
1670-1675 MHz, and 2385-2390 MHz bands and the paired 1392-1395 MHz and 1432-1435 MHz bands. We agree
with the commenters that application of our Part 27 rules will provide licensees a streamlined licensing framework
that will foster innovation, flexibie use and regulatory certainty.” Amendments to Parts 1, 2, 27 and 90 of the
Commission’s Rules to License Services in the 216-220 MHz, 1390-1395 MHz, 1670-1675 MHz and 2385-2390
MHz Government Transfer Bands, WT Docket No. 02-8, RM-9267, RM-9692, RM-9797, RM-9854, RM-9882,
Report and Order, 17 FCC Red 9980, 9988 99 10-11 (2002) (27 MHz R&0) (footnotes omitted).

3 See 1999 Spectrum Policy Statement, 14 FCC Red at 19870-71 9 9.
387 .
See id.

388 .
See id.
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pursuant to Part 27 of the Commission’s Rules, which the Commission originally created for the Wireless
Communications Service (“WCS”) and has since applied to other flexible use, geographically licensed
wireless services. *®  Likewise, EarthLink supports discarding the Commission’s broadcast-style
regulatory model for MDS and ITFS and supports switching to a Part 27-like regulatory scheme.*
Consistent with our determinations with respect to other wireless services, the BRS/EBS spectrum’s
regulatory structure assumes that consumer benefits will be maximized if BRS/EBS licensees are able to
take advantage of the flexible use standard in Part 27. We believe that applying the flexible use standard
in Part 27 to BRS and EBS licensees will enable licensees to construct and operate facilities within their
GSAs with the least amount of regulation.™’

188. We note that BellSouth supported the proposal in the NPRM to consolidate service-
specific rules into Part 101, but did not voice any opposition to placing the service specific rules in Part
27.® On the other hand, OWTC prefers to keep the service rules for MDS, ITFS and other fixed wireless
services separate. OWTC believes that while consolidation of procedural rules is sensible and could lead
to a streamlining of application and other procedures, the service rules for each unique service must be
clear and unambiguous in order to prevent licensee and market confusion.**

189. However, we agree with the Coalition that Part 101 is not best suited for the BRS and
EBS service specific rules. Part 101 of the Commission’s rules generally was not created for the flexible
use, wide-area services that BRS and EBS services will be authorized to provide as the BRS/EBS
spectrum.” Furthermore, we note that the Commission created Part 101 to simplify and conform the
rules for point-to-point, Part 21 common carrier and Part 94 private operational fixed microwave
services,’ in recognition of the fact that those services shared many of the same frequency bands, used
substantjally the same equipment and had converged their technical standards over time.**® In so doing,
the Commission specifically excluded MDS and ITFS from Part 101, noting that “[t]he ITFS and MDS
services differ from the services to be included in Part 101 in terms of policy considerations, applicable
rules, and technical standards.”””” We concur with the Coalition that to the extent that the regulatory

9 See Coalition Comments at 132-133.

0 See BarthLink Comments at 7.

! See 27 MHz R&0, 17 FCC Red at 9988 9 9-10; see also supra n.385.

392 See BellSouth Comments at 13-14 n.21.

*» See OWTC Comments at 7. We do note that OWTC proposed an alternative approach to create consolidated

service rules for similar aspects of the respective unique services, but then have distinct service rule subparts when
the historical service rules diverge from each other for each unique service.

** See 47 CF.R. 101.1 ef seq. "[W]e find that a flexible, market-based approach is the most appropriate method for
determimng services rules in [the Upper 700 MHz Band])....To comport with the range of potential service
applications on these bands, and our intended use of Part 27 as a basic regulatory framework for service rules
governing other bands, we have also recast the structure of the Part 27 rules to reflect their revised scope." In the
Matter of Service Rules for the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the Commission's
Rules, First Report and Order, 15 FCC Red 476, 478 4 2 (2000) (footnotes omitted) ( Upper 700 MHz First R&O).

*% See 47 C.F.R. §§ 21.1 et. seq. and 90.1 et. seq.

7% See Reorganization and Revision of Parts 1, 2, 21, and 94 of the Rules to Establish a New Part 101 Governing
Terrestrial Microwave Fixed Radio Services, Notice of Proposed Rulemaking, 10 FCC Rcd 2508, 2509 4 2 (1994)
(Part 101 NPRM).

*7 1d., 10 FCC Red at 2509 n. 4 (1994).
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regimes applicable to MDS and ITFS have changed, they have moved further away from those impbscd on
the typical Part 101 service.””

190. While it is true that the Commission regulates LMDS licensees under Part 101 and
LMDS has some similarities to BRS, the decision to regulate LMDS pursuant to Part 101 predated the
creation of Part 27, and the Commission has since recognized that Part 27 is better suited for flexible use
services.’® Although geographically licensed wireless services in the 24 GHz and 39 GHz bands are also
regulated under Part 101, this is attributable to the fact that licensees in those bands were regulated under
Part 101 prior to the Commission’s adoption of geographic licensing rules for such services.*”
Accordingly, we adopt service specific rules for BRS and EBS in Part 27 of the Commission’s Rules,
thereby providing a single reference point for these similar services, as opposed to having the rules for
these services in three different rule parts. This streamlining will benefit applicants; licensees and the
public by promoting innovation and maximizing flexibility in the service rules.

3. Standardization of Major and Minor Filing Requirements:

191. Background. MDS licensees currently submit FCC Forms 304 or 331 to modify their
licenses pursuant to Sections 21.40 and 21.41 of our Rules.**’ The Commission will not grant a “major
modification” to an MDS station unless it finds that the modification is in the public interest and in
compliance with Communications Act.*” A major modification to an MDS license includes amendments
that require submission of an environmental assessment, result in a substantial and material alteration of
the proposed service, specify a substantial change in beneficial ownership or control, or is deemed
substantial by the Commission pursuant to section 309 of the Communication Act.*”

192. In contrast, EBS licensees currently file a formal application on FCC Form 330 for any

*% See WCA Comments at 134. See also discussion of regulatory fees in FNPRM at V.D, infra.-

399 See, e.g., Amendment to Parts 2, 15 and 97 of the Commission’s Rules To Permit Use of Radio Frequencies
Above 40 GHz for New Radio Applications, Memorandum Opinion and Order on Reconsideration and Notice of
Proposed Rulemaking, 13 FCC Red 16947, 16969-70 9 54 (1998) (*While the Commission has adopted service
rules for LMDS in Part 101 of the Commission’s Rules, the Commission has also adopted a new set of service rules,
in Part 27 of the Commmission’s Rules, for wireless services in the 2.3 GHz band. These rules provide a licensing
framework that may be more appropriate than the Part 101 rules in that they provide for much greater flexibility in
the types of services that can be provided and in the technical and operational rules that govern those services.”)
(footnotes omitted).

9 See generaily Amendment of the Commission’s Rules to Relocate the Digital Electronic Message Service From
the 18 GHz Band to the 24 GHz Band and to Allocate the 24 GHz Band For Fixed Service, Order, 12 FCC Red
3471, 3476 9 13 (1997); 39 GHz R&O, 12 FCC Red at 18637 4 77 (1997).

147 CF.R. §§ 21.40,21.41.

92 See 47 CFR. § 21.40. A major modification for an MDS license includes a substantial modification of the
engineering proposal such as (but not limited to) a change in, or addition of, a radio frequency channel; a change in
polarization of the transmitted signal; a change in type of transmitter emission or an increase in emission bandwidth
of more than ten percent; a change in the geographic coordinates of a station’s transmitting antenna of more than ten
seconds of latitude or longitude or both; any change which increases the antenna height by three meters or more; any
technical change that would increase the effective radiated power in any direction by more than 1.5 dB; or any
changes or combination of changes that would cause harmful electrical interference to an authorized facility or result
in a mutually exclusive conflict with another pending application. 47 C.F.R. § 21.23.

403 Id
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of the following kinds of changes or modifications to its transmission system: adding a new channel;
changing channels; changing polarization; increasing the EIRP in any direction by more than 1.5 dB;
increasing the transmitting height by twenty-five feet or more; or relocating a facility’s transmitter site by
ten miles or more.*® Our current rules further provide that applications for “major changes” to existing
EBS facilities that are mutually exclusive with other such applications or with applications for new
stations are subject to competitive bidding.*”” EBS minor modification applications may be filed at any
time and are not be subject to competitive bidding.**® Subject to Commission approval, our existing rules
also permig_;certain parties to involuntarily modify the facilities of an existing EBS licensee in certain
situations.”

193. In sharp contrast to the policies described above, the Commission has adopted one
streamlined set of modification rules for services license using ULS.**® Under ULS, we treat all major
modifications as new applications.*” Licensees may make minor modifications as a matter of right
without prior Commission approval (other than pro forma assignments and transfers) within thirty days of
implementing such changes.”’® Where other rule parts permit licensees to make permissive changes to
technical parameters without notifying the Commission (e.g., adding, modifying, or deleting internal
sites), no notification is required when making a modification pursuant to the ULS rules.*"' This
consolidation of modification rules has led to efficient processing of modification applications in ULS.
Therefore, noting that the license modification rules for MDS and ITFS are currently spread across seven
rules, we sought comment in the NPRM on consolidating these modification rules in one rule part.*? In
this connection, we proposed to consolidate the modification rules to determine major and minor
modifications for MDS and ITFS licenses using the ULS Rules in Part 1 of the Commission’s Rules.*"?

194. Discussion.  After reviewing the limited comments we received on this issue, we
conclude that there are substantial benefits to employing the simplified approach we use in ULS to govern
modifications for BRS/EBS licensees. BellSouth supports the proposed new rules regarding standardizing
filing requirements.*"* IMLC supports the Commission’s proposals to eliminate the various unnecessary
and unhelpful filings which MDS licensees must make, stating that outdated and unnecessary reports and
requirements for MDS licensees should be abolished.*’® The Coalition believes that minor revisions to

““47CFR.§74.951.

%47 CF.R. § 73.5000. We note that our rules permit ITFS licensees to exchange channels evenly with each other
or with MDS licensees after filing pro forma applications. 47 C.F.R. § 74.902(%).

406 Implementation of Section 309(j) of the Communications Act — Competitive Bidding for Commercial Broadcast
and Instructional Television Fixed Service Licenses, First Report and Order, 13 FCC Red 15920 9 207 (1998).

%7 See 47 C.F.R. § 74.986.

% See 47 C.F.R. § 1.929.

9 See 47 C.FR. § 1.947.

419 See 47 C.F.R. § 1.929.

1 See 47 C.F.R. § 1.947(b).

42 5ee NPRM, 18 FCC Red at 6786 9 160.

413 See NPRM, 18 FCC Red at 6786 Y 161-163; see also 47 C.F.R. § 1.901 et. seq.
414 See BellSouth Comments at 13-14 n.21.

13 See IMLC Comments at iii, 8.
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Section 1.929 are required to reflect the MBS Licensing Scheme and that with the development of
appropriate individual standards for determining whether MBS filings are “major” or “minor,” Section
1.929 can readily be amended to consolidate the MDS and ITFS major and minor change and major and
minor amendment rules.*'*

195. We believe that using our Part 1 ULS modification rules for BRS and EBS modifications
will simplify the licensing process by removing obsolete or unnecessary regulatory burdens and that no
special rules are required for modifications to the MBS as suggested by the Coalition. The Coalition’s
belief that special modifications are required pursuant to Section 1.929 of our rules is premised on the
assumption that we would employ site-based licensing for the MBS. However, inasmuch as we have
adopted geographic area licensing for the entire band, including the MBS,*” we need not adopt the
modifications proposed by the Coalition.*"®

196. Employing the Part | ULS approach, as described above, for modifications to BRS and
EBS licenses will reduce confusion regarding the appropriate rules to follow, increase the speed with
which the Commission staff processes applications and will eliminate redundancy in our rules.
Accordingly, today we adopt rules that consolidate the modification rules to determine major and minor
modifications for BRS and EBS licenses under our ULS Part 1 modification rules. Consequently, at the
end of the six month transition period to ULS, implementation of mandatory electronic filing will begin
for BRS and EBS licensees.”'” MDS licensees currently submitting FCC Forms 304 or 331 to modify
their licenses and EBS licensees currently submitting FCC Form 330 must begin using FCC Form 601 to
report modifications to the Commission.*’

4. Amendments to New and Modification Applications

#15 See Coalition Comments at 134 ~ 137. The Coalition states that minor revisions to Section 1.929 are required to
reflect the MBS Licensing Scheme. With the development of appropriate individual standards for determining
whether MBS filings are “major” or “minor,” Sectiont 1.929 can readily be amended to consolidate the MDS and
ITFS major and minor change and major and minor amendment rules. The common “major changes” standards set
forth in Secticn 1.929(a) would seem to be appropriately appHed to ITFS and MDS applications, whether for the
LBS/UBS or the MBS. WCA states, however, that additional “major changes” must be defined for applications for
the MBS channels, so as to assure that the FCC and potentially-affected MDS and ITFS licensees will have a fair
opportunity to evaluate the possibility of interference from proposed modifications or from amendments to pending
applications. More specifically, the Coalition Proposal suggests that the Commission define as “major” for the MBS
any application, or an amendment to pending application, that proposes any of the following: (i) any change in
frequency; (ii) any change in polarization; (iii} any increase in height of the C/R of the transmitting antenna by more
than 8 meters (26 feet); (iv) any relocation of the station by more than 1.6 km (1 mile); (v) any change in the
frequency offset of an analog station (however, an analog station upgrading from no frequency offset to any specific-
frequency offset (minus, zero or plus) would not be deemed a major change); (vi) any increase in occupied
bandwidth; or (vii) any change to the transmission system that results in an increase in EIRP of more than 1.3 dB in
any direction. Id

17 See discussion of geographic area licensing at Section IV .A 4, supra.

‘1% See n.416, supra.

1% Once our new BRS/EBS rules become effective, there will be a six-month transition period after which before
electronic filing in ULS mandatory for these services. See discussion of transition period to ULS electronic filing
at Section IV.D.17 , infra.

“2% See discussion of FCC Forms at paras. 254-258, infra.

77



Federal Communications Commission . FCC 04-135

197. Background. In the NPRM we sought comment on whether we should adopt the
consolidated wireless procedures under Part 1 of the Commission’s rules for amendments to
applications.*”’ Generally, pursuant to this consolidated approach for processing wireless applications,
applicants may file amendments to pending applications as a matter of right if we have not designated the
application for hearing or listed it in a competitive bidding public notice as accepted for filing.*”
Likewise, where an amendment to an application constitutes a “major change” as defined in Section
1.929, we treat the amendment as a new application for determination of filing date, public notice, and
petition to deny purposes.** Furthermore, under the consolidated wireless approach, where an
amendment to an application specifies a substantial change in beneficial ownership or control (de jure or
de facto) of an applicant, the applicant must provide an exhibit with the amended application containing
an affirmative, factual showing as set forth in Section 1.948(h)(2).**

198. Our consolidated wireless procedures for amendments to wireless applications differ in
some respects from our current approach to amendments for MDS and ITFS applications.*” For example,
ITFS applicants currently may amend applications to cure defects noted in deficiency letters to the
applicant. MDS BTA applicants currently may amend a long-form application up te the date the
application has appeared on public notice as accepted for filing or by written petition demonstrating good
cause if the application is already on public notice. MDS operators have recommended that we revise our
rules to use the same definitions for major and minor amendments as for major and minor
modifications.***

199, Discussion. After reviewing the limited comments we received on this issue, we
conclude that we will adopt the consolidated wireless procedures, contained in Part 1 of the Commission’s
Rules, for amendments to BRS and EBS applications. Consequently, at the end of the transition period to

1 See NPRM, 18 FCC Red at 6786 9 164.
“2 See 47 CF.R. § 1.927.

3 See 47 CF.R. § 1.927(h).

“* See 47 CFR. § 1.927(g).

%2> Qur existing rules treat certain amendments as new applications that receive a new filing date as of the date the
applicant submits the amendment. Amendments that we treat as new applications include applications submitted up
to fourteen days after the application appeared as accepted on public notice that reflect any change in the technical
specifications of the proposed facility, applications submitted with a new or modified analysis of potential
interference to another facility; or applications submitted with an interference consent statement from a neighboring
licensee. 47 C.F.R. § 21, 23. In such cases, the amended application must include an applicant certification that it
has met all requirements regarding interference protection to existing and prior proposed facilities, and that it has
obtained any necessary consent letters in lieu of interference protection. The applicant must also certify that it has
served all potentially affected parties with copies of its amended application and engineering materials, and that the
engineering analyses comply with the rules and methodology. See 47 C.F.R. §§ 21.23, 73.3522(a). Furthermore,
ITFS applicants may amend applications to cure defects noted in deficiency letters to the applicant. See 47 C.F.R. §
73.3522(a). MDS BTA applicants may amend a long-form application up to the date the application has appeared
on public notice as accepted for filing or by written petition demonstrating good cause if the application is already on
public notice. See 47 C.F.R. § 21.926. In both services, applicants may not amend applications if the proposed
amendment seeks more than a pro forma change of ownership or control.

“°See, e.g., IMLC Comments at iii, 8.
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mandatory electronic filing under ULS,*” BRS and EBS licensees will use FCC Form 601 to amend their
applications.* This is yet another step in achieving a key policy objective in this rulemaking by
simplifying the licensing process and deleting obsolete or unnecessary regulatory burdens. :

5. Assignments of Authorization and Transfers of Control:

200. Background. In the NPRM we sought comment on proposing to revise our MDS and
ITFS transaction requirements to conform to and merge with the ULS requirements in Section 1.948 of
our rules.*”” Currently, our MDS licensees use FCC Form 305 to apply for voluntary and involuntary
assignments, pro forma assignments, and FCC Form 306 to apply for voluntary transfers of control and
pro forma transfers of control.**" These licensees use FCC Form 304A to request a partial assignment.*’
However, the assignor must apply for deletion of the assigned facilities, indicating concurrence in an
assignee's request.””> The parties must consummate these transactions within forty-five days from the date
of approval.** If the parties fail to consummate a partial assignment, the parties must submit FCC Form
304A to return the assignor's license to its original condition. ' Before the Commission will consent to
these transactions, the assignor/transferor must complete construction of the facility and file a certificate
of completion of construction.*’

201. Cur current rules require the assignor/transferor to file the certificate of construction
within one year from the initial license grant date, the consummation date of the transaction; or median
date of the applicable commencement dates if the transaction involves a system of two or more stations.
Our current rules also require an assignee/transferee to file FC'C' Form 430 License Qualification Report
with the appropriate application form (Form 305 or Form 106) unless the assignee or transferee already
has a current and substantially accurate report on file with the Commission. Finally, the parties of both
transactions must notify the Commission of the date of consummation, by letter, within ten days of the

#27 At the adoption of this order a six-month transition period will begm after before requiring mandatory

electronic filing by MDS and ITFS applicants and licensees in U].S. Sve discussion of transition period to ULS
electronic filing at Section IV.D.17 infra. '

42% See discussion of FCC forms at paras. 254-258 infra.

2 See NPRM, 18 FCC Rcd at 6789-90 99 165-170; see alse 4~ C F R 3 1 948,

40 See 47 CFR. § 21.11(d) (Assignment of License); 47 C.F K. ¢ 21.111e) (Transfer of control of corporation
holding a conditional license or license); 47 C.F.R. § 21.12 (General Application Requirements); 47 CF.R. § 21.15
(Technical Content of Appiications); 47 C.F.R. § 21.17 (Cernticanon ot Financial Qualifications); 47 C.F.R. § 21.19
(Waiver of Rules); 47 CF.R. § 21.38 (Assignment or Transfvr ot Stanon Authorizations); 47 CF.R. § 21.39
(Considerations Involving Transfer or Assignment Applicatins). 47 C.F R § 21.912 (Cable Television Eligibility
Requirements and MDS/Cable Cross Ownership); 47 U.S.C. ¢ 31t Limutanon on Holding and Transfer of Licenses
{Alien Ownership Restriction).

“1 47 CFR. § 21.11(e).
432 id
P
434 Id

% See 47 CFR. § 21.934. We note that exceptions exist if there is not a substantial change in ownership or control
of the authorized facility from the transaction (assignment/transfer): involuntary transaction due to the licensee's
bankruptcy, death, or legal disability; and if the transaction involves BTA authorizations. See id.
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date of consummation.

202. In contrast, ITFS licensees presently use Form 330 to request an assignment of license or
a transfer of control.**® With both types of transactions, ITFS licensees must file their applications at least
forty-five days before the contemplated effective date of the transaction.*’” However, in the case of an
involuntary transaction, the Commission must be notified in writing, promptly after the death or legal
disability of a licensee.*® Additionally, an application for involuntary transaction must be filed within
thirty days of such occurrence.**

203. Recognizing, however that there would be significant benefits to eliminating
inconsistencies between similar services, the Commission developed FCC Form 603 to process
assignment of license and transfer of control applications in ULS. Specifically, the Commission found
that replacing service specific forms with consotidated forms would provide the public with a consistent
set of procedures and filing requirements and would increase the speed and accuracy of the assignment
and transfer process.**’

204. In the NPRM, we sought comment on proposing to revise our MDS and ITFS transaction
requirements to conform to and merge with the ULS requirements in Section 1.948 of our rules.*'
Specifically, we proposed to eliminate the prior consent requirement for non-substantial, pro forma
assignments in MDS, and extend the consummation notice period to 180 days for both services. ** With
regard to involuntary assignments, we proposed to integrate the MDS rules into our ULS consolidated
rules.*”’ Additionally, we proposed to revise our channel exchange procedures* to conform to our
assignment of license procedures.*** For example, our rules currently require both the filing of a major
modification application to change a frequency assignment™® and each licensee seeking to exchange
channels must file separate pro forma assignment applications.*”’” We found that this channel exchange
procedure places an undue burden upon licensees and the Commission’s resources.*® As a result, we

3¢ See 47 CF.R. §§ 74.910, 73.3500.

#7 See 47 C.F.R. § 73.3540.

% See 47 CF.R. § 73.3541.

439 id.

*49 UJLS R&O, 13 FCC Red at 21079 9 113,

“! See NPRM, 18 FCC Red at 6789-91 §9 165-170.
2 See id. at 6791 9 169.

3 See id.

444 : . B . . . . . .
This procedure is burdensome in that it requires our engineers to generate and to enter a minor modification

application into BLS for each channel that the parties seek to exchange. See 47 C.F.R. §§ 21.901(d), 74.902(D),
74.951(e). ' '

4 See NPRM, 18 FCC Rcd at 6791 4 170.
¢ See 47 CF.R. § 74.951(e).
*7 See 47 CF.R. § 74.902; see also 47 C.E.R. § 21.901.

“4% The MDS and ITFS community has also asked that we make changes in this area. See Coalition Proposal at
Appendix B n.49. '
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proposed instead to require the licensees involved to treat channel exchanges like any other set of license
transfers, i.e., to file two or more applications showing the transferor and transferee for each channel or
set of channels being transferred.**’

205. Discussion. We conclude that there are substantial benefits to revising our MDS and
ITFS wransaction requirements to conform to and merge with the ULS requirements in Section 1.948 of
our rules for BRS/EBS licensees. AMLC and IMLC point out that many transactions cannot be
consummated in the 45 days presently allowed.”™® The Rural Commenters believe the Section 21.38
requirement for prior Commission approval of pro forma assignments of license and transfers of control
can be eliminated. **'

206. We generally agree with these commenters and conclude that we will adopt our
proposals regarding BRS and EBS transaction requirements as discussed above. Although there are some
differences in the information requirements for transfers and assignments, we believe there is a sufficient
degree of overlap in the information that both types of applicants supply that both BRS and EBS
applicants can use the FCC Form 603 for transfers and assignments. Furthermore, the Commission
designed Form 603 so that applicants only have to answer the questions pertinent to the type of transaction
involved.”? Consequently, at the end of the transition period to ULS implementation, BRS and EBS
licensees will use FCC Form 603 and associated schedules to apply for consent to assignment of existing
authorizations (including channel swaps), to apply for Commission consent to the transfer of control of
entities holding authorizations, to notify the Commussion of the consummation of assignments or transfers,
and to request extensions of time for consummation of assignments or transfers.*” Accordingly, we adopt
transaction rules for BRS and EBS that conform to and merge with the ULS requirements in Section 1.948
of our rules. Streamlining the filing requirements for transaction requirements for BRS and EBS 1is
another milestone in reaching the goal of simplifying the licensing process and deleting obsolete or
unnecessary regulatory burdens.

6. Partitioning and Disaggregation

207. Background. In the NPRM we proposed allowing partitioning and disaggregation of
spectrum for ITFS auction winners.*** We noted that in other services where we have implemented

% See NPRM, 18 FCC Red at 6791 § 170.

40 AHMLC Comments at 7; IMLC Comments at 10. We do note, however, that the ITFS Parties are fundamentally
opposed to changing the eligibility standards for I'TFS station licenses, either for parties applying for new licenses, or
for parties seeking to acquire existing licenses. While the ITFS Parties support the Coalition Proposal, they also
believe that allowing for-profit, commercial entities to become licensees would likely result in the ultimate
destruction of the ITFS service as an educational asset. For this reason, the ITFS Parties also support the Joint
Comments of CTN and NIA on this issue as well. See I'TFS Parties Comments at 3-4.

#1 See Rural Commenters Comments at 6.
452 Id
3 See 47 C.F.R. § 1.948; see also discussion of FCC forms at 19 254-258 infra.

4 See NPRM, 18 FCC Red at 6791-92 99 171, 172. Additionally, we also sought comment in the NPRM on factors
other than geography or frequency that licensees might reasonably use when disaggregating their licenses. For
example, the Spectrum Policy Report discusses the possibility that licensees might also be willing to selt off parts of
their license rights on the basis of time slots and power levels. That report suggests that frequency-agile transceivers
are already capable of sensing if a given channel is in use at a particular moment in time, by switching channels,
reducing power, or remaining silent until a channel becomes available. See Spectrum Policy Report at 19,
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geographic area 1icensing, we have allowed licensees to partition their service areas and to disaggregate
their spectrum.*® For example, our current rules allow MDS BTA licensees to partition their spectrum. 47

208. In the NPRM, we explained that if we allowed partitioning and disaggregation of
geographic area licenses of current ITFS channels, licensees could file for partial assignment of a license,
and licensees could apply to partition their licensed GSAs or disaggregate their licensed spectrum at any
time following grant of their geographic area license.*® We proposed that the area to be partitioned
would be defined by the partitioner and partitionee. We also proposed that the partitionee or disaggregate
would be authorized to hold its license for the remainder of the partitioner’s or disaggregator’s license
term, and would be eligible for renewal expectancy on the same basis as other licensees. There would be
no restriction on the amount of spectrum disaggregated and we would permit combined partitioning and
disaggregation. Licensees that partition and disaggregate would be subject to provisions against unjust
enrichment. We also proposed to eliminate any separate provisions relating to “channel swapping” and
rely upon the ability of licensees to partition and disaggregate their spectrum.*®

209. Discussion.  After reviewing the comments, we conclude that partitioning and
disaggregation should be permitted for both ITFS and MDS licensees. The Coalition and BeliSouth
support this proposal.**® Similarly, Ericsson supports the proposal because it allows the market to devise
spectrum configurations that meet the needs of industry. Ericsson further asserts that freely operating
market forces would ensure the diversity of services offered to consumers, the adequacy of spectrum for
flexible uses, and the ability of small business to provide niche services. In particular, Ericsson
encourages the Commission to permit aggregation of rural and urban service areas, which would lead to
service areas that permit nationwide coverage. Ericsson believes that aggregation of service areas is
especially important for ensuring that development of AWS in this band is not hampered, especially in
rural areas. Ericsson asserts that the ability to aggregate licenses or disaggregate service areas (i.€., to
permit spectrum trading) would allow for a tailored service area without sacrificing less populated ones.*"
OWTC, believes the Commission should develop a minimal GSA and allow licensees to aggregate
multiple service areas on a regional and/or a national basis. OWTC states that under this approach,
smaller entities with local or regional business plans and little interest in providing large-area service
would not be discriminated against.**

210. We agree with these commenters and believe the same logic applies to allowing
partitioning and disaggregation for EBS licensees as presently applies to partitioning of MDS BTA
spectrum under our current rules. Allowing partitioning and disaggregation of BRS/EBS licenses will

5 See, e.g., 47 C.F.R. §§ 27.15, 101.535, 101.1111, 101.1323.

46 “Partitioning” is the assignment of geographic portions of a license along geopolitical or other boundaries.
“Disaggregation” is the assignment of discrete portions of “blocks” of spectrum licensed to a geographic area
licensee or qualifying entity.

BT 47 CFR. §21.931.
% See NPRM, 18 FCC Red at 6791-2 § 171.
% See, e.g., 47 C.F.R. §§ 21.901, 74.902.

% See Coalition Proposal at 13; BellSouth Comments at 13-14 n.21.

! See Ericsson Comments at 6-7.

492 See OWTC Comments at 4.
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provide flexibility to licensees, promote efficient spectrum use, and facilitate market entry by small
businesses, educational, telemedicine or medical institutions, or other parties who may lack the financial
resources for participation in BRS/EBS auctions. Accordingly, we permit partitioning and disaggregation
of licenses for all services in the band.

7. License Renewal

211. Background. In the NPRM we sought comment on our proposal to eliminate
reinstatement procedures and adopt the late-filed renewal policy for wireless radio services for MDS and
ITFS.*” Additionally, we sought comment on whether we should impose any special requirements or
limitations on the renewal of ITFS licenses.

212. Pursuant to the Commission’s Rules, MDS licensees must file FCC Form 405 to renew
their licenses thirty and sixty days before the expiration of such license. *** If the renewal application is
not timely filed, a licensee shall automatically forfeits its license without Further Notice to the licensee
upon the expiration of the license period specified therein.**® An MDS licensee may seek reinstatement of
its licenses by filing a petition within 30 days of the license’s expiration explaining the failure to timely
file the required notification or application and setting out with specificity the procedures that the
petitioner has established to ensure that such filings will be submitted on time in the future.*® Generally,
a license period is ten years. The terms of MDS station licenses granted on the basis of underlying BTA
service area authorizations obtained by competitive bidding extend until the end of the ten-year BTA
authorization.**’

213. In contrast, ITFS licensees must file FCC Form 330-R to renew a license.’® Unless
otherwise directed by the FCC, ITFS licensees must file their renewal applications no later than the first
day of the fourth full month prior to the expiration date of the license to be renewed.*® The Commission
will reinstate expired ITFS licensees if the former licensee files a timely petition with adequate
justification.*”

214. In further contrast, licensees in auctionable services file FCC Form 601 no later than the
expiration date of the authorization for which renewal is sought, and no sooner than ninety days prior to
expiration. The Commission designed ULS to provide wireless licensees with a pre-expiration
notification approximately ninety days before their licenses expire and thereby avoid situations in which

3 See NPRM, 18 FCC Red at 6792-93 99 173-177.
4 See 47 CF.R. § 21.11(c).

43 See 47 C.F.R. § 21.44(a)(2).

4% See 47 C.FR. § 21.43(b).

7 See 47 C.F.R. § 21.929(b).

*%% See Wireless Telecommunications Bureau Suspends Electronic Filing for the Broadband Licensing System on
October 11, 2002, Public Notice, 7 FCC Red 18365 (2002).

% See 47 C.F.R. § 73.3539.

7 See, e.g Renewal Applications of Jonsson Communications Corp., DA 02-3099, Memorandum Opinion and
Order, 17 FCC Red 22697, 22698 (2002). There is no codified rule specifically addressing reinstatement of ITFS
licenses.
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licensees allow their licenses to expire inadvertently and subsequently seek reinstatement.’”’ We note that
while we generally provide renewal notices to licensees, the pre-expiration notice is not a prerequisite to
canceliation should a licensee fail to renew its license.

215, In 1999, the Commission adopted a new policy regarding treatment of late-filed renewal
applications in the Wireless Radio Services.*”” Renewal applications that are filed up to thirty days after
the expiration date of the license are granted nunc pro tunc if the application is otherwise sufficient under
our Rules.*”? However, the licensee may be subject to an enforcement action for untimely filing and
unauthorized operation during the time between the expiration of the license and the untimely renewal
filing.*”* Applicants who file renewal applications more than thirty days after the license expiration date
may also request renewal of the license nunc pro tunc, but such requests are not routinely granted, and are
subject to stricter review, and may be accompanied by enforcement action, including more significant
fines or forfeitures.”” In determining whether to grant a late-filed renewal application, the Commission
takes into consideration all of the facts and circumstances, including the length of the delay in filing, the
reasons for the failure to timely file, the potential consequences to the public if the license should
terminate, and the performance record of the licensee.”’® After the license expiration, the previous
licensee may file a new application for use of those frequencies subject to any service specific rules.
Once that thirty-day period has elapsed, or the prior holder of the license files a new application for that
spectrum, the license then becomes available for the Commission to reassign by competitive bidding or
other means according to the rules of the particular service.*’”’

216. Discussion. After reviewing the comments we received on this issue, we conclude that
we will adopt the late-filed renewal policy utilized for wireless radio services for the BRS/EBS band. The
Commission’s policy regarding treatment of late-filed renewal applications in the Wireless Radio Services
is as follows: Renewal applications that are filed up to thirty days after the expiration date of the license
will be granted nunc pro tunc*”® if the application is otherwise sufficient under our rules, but the licensee
may be subject to an enforcement action for untimely filing and unauthorized operation during the time
between the expiration of the license and the untimely renewal filing.'” Applicants who file renewal
applications more than thirty days after the license expiration date may also request that the license be
renewed nunc pro tunc, but such requests will not be routinely granted, will be subject to stricter review,

‘M ULS R&O, 13 FCC Red at 21071 9 96.

472 See Biennial Regulatory Review - Amendment of Parts 0, 1, 13, 22, 24, 26, 27, 80, 87, 90, 95, and 101 of the
Commission's Rules to Facilitate Development and Use of the Universal Licensing System in the Wireless
Telecommunications Service, WT Docket No. 98-20, Memorandum Opinion and Order on Reconsideration,
14 FCC Rcd 11476, 11485 4 22 (1999) (ULS MO&O).

7 See id. at 11485 9 22.
1

475 id.

% Id. at 11485-6 9 22.

"7 See Rules and Regulations to Facilitate the Development and Use of the Universal Licensing System in the
Wireless Telecommunications Service, 63 Fed. Reg. 68904, 68908 (1998).

78 Nunc pro tunc is a phrase applied to acts allowed to be done after the time when they should be done, with a
retroactive effect, i.e., with the same effect as if regularly done.

7 See ULS MO&O, 14 FCC Red at 11486 9 22.
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and also may be accompanied by enforcement action, including more significant fines or forfeitures.*** In
determining whether to grant a late-filed application, we take into consideration all of the facts and
circumstances, including the length of the delay in filing, the reasons for the failure to timely file, the
potential48c:]onsequences to the public if the license should terminate, and the performance record of the
licensee.

217. As an initial matter, the Commission has stated that each licensee is fully responsible for
knowing the term of its license and for filing a timely renewal application.** Even when a licensee
asserts that no renewal notification regarding the license expiration was received, this reason provides no
basis for the relief requested, because a licensee’s obligation to file a timely renewal is not dependent on
the Commission sending a renewal notice.**

218. We have previously held that an inadvertent failure to renew a license in a timely manner
is not so unique or unusual to warrant a waiver of the rules.** The Commission will grant a waiver if (a)
it is in the public interest and the underlying purpose of the rule would be frustrated or not served by
application to the present case, or (b) in view of unique or unusual factual circumstances, application of
the rule would be inequitable, unduly burdensome, or contrary to the public interest, or the applicant has
no reasonable alternative.*® Even in the case of public safety licensees, the Commission has determined
that a licensee will not be afforded special consideration when the licensee fails to file a timely renewal
application simply because it engages in activities relating to public health or safety.**

219. Bell South supports the proposed new rules regarding license renewal policies.*®’ The
Coalition asserts that the Commission should apply this policy to MDS and ITFS on a prospective basis

40 See id.
! See id. at 11485 ¥ 22.

%2 See ULS MO&O, 14 FCC Red at 11485 § 21. See also Sierra Pacific Power Company, Order, 16 FCC Red 188,
1919 6 (WTB PSPWD 2001) (holding that “each licensee bears the exclusive responsibility of filing a timely
renewal application’); Alameda-Contra Costa Transit District Private Land Mobile Stations KBY746, WFS916, and
KM8643, Order, 15 FCC Rcd 24547, 24551 9 10 (WTB PSPWD 2000) (holding that “each licensee is responsible
for knowing the expiration date of its licenses and submitting a renewal of license application in a timely manner”);
World Learning, Order, 15 FCC Red 23871, 23872 4 (WTB PSPWD 2000) (holding that licensee “is solely
respomnsible for filing a timely renewal application™); First National Bank of Berryville, Order, 15 FCC Rcd 19693,
19696 9 8 (WTB PSPWD 2000) {Berryville) (holding that “it is the responsibility of each licensee to renew its
application prior to the expiration date of the license”); Montana Power Company, Order, 14 FCC Red 21114,
2111597 (WTB PSPWD 1999) (holding that “it is the responsibility of each licensee to apply to renew its license
prior to the license’s expiration date”).

% See Berryville, 15 FCC Red at 19693 4 8 (citing ULS R&O, 13 FCC Red 21027, (1998) (holding that a
“licensee’s obligation to timely file a renewal application is not dependent upon the Commission sending a renewal
notice to the licensee, rather it is the responsibility of each licensee to renew its application prior to the expiration
date of the license™)).

4 See Fresno City and County Housing Authorities, Order on Reconsideration, 15 FCC Red 10998 (WTB PSPWD
2000) (citing Plumas-Sierra Rural Electric Cooperative, Order, 15 FCC Red 5572, 5575 9 9 (2000)).

4 See 47 C.F.R. § 1.925(b)(3).

4 See Amendment of Parts 1 and 90 of the Commission’s Rules Concerning the Construction, Licensing and
Operation of Private Land Mobile Radio Stations, Report and Order, 6 FCC Red 7297, 7301 9 20 (1991).

7 BellSouth Comments at 13-14 n.21.
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only, and note that until recently, the Commission has consistently applied a lenient standard to late-filed
Part 74 renewals. The Coalition further asserts that the new renewal policy should not be applied
retroactively to late-filed renewal applications for licenses that expire prior to the effective date of the new
rules.*® OWTC supports the Commission’s proposal to provide MDS licensees with a 90-day pre-
expiration notice for renewal applications in order to avoid an inadvertent lapse of a license and the
subsequent reinstaiement effort. OWTC believes the pre-expiration notice is essential because the
Commission proposes to eliminate the process of applying for reinstatement of the license if the expiration
date passes without a proper renewal being filed.*”® Finally, Grand Wireless argues for a distinction
between licensee/operators servicing the public and those who are not.*

220. We conclude that elimination of the reinstatement period will benefit all licensees in the
band and other entities interested in acquiring abandoned spectrum.*”’ Pursuant to the Commission’s ULS
procedures, failure to file for renewal of the license before the end of the license term results in automatic
cancellation of the license.””” We believe that eliminating reinstatement of expired licenses is prudent
because ULS will send licensees a notification that their licenses are about to expire and, therefore, should
be responsible for submitting timely renewal applications. Additionally, interactive electronic filing will
make it easier for all licensees to timely file renewal applications. Moreover, we believe elimination of
the reinstatement procedures will facilitate our ability to efficiently, and quickly perform our licensing
responsibilities by reducing the amount of late-filed renewal applications that must be manually processed
and by eliminating the processing of reinstatement applications. Accordingly, we eliminate our current
reinstatement procedures and adopt the late-filed renewal policy for BRS and EBS on a prospective basis.
We acknowledge that our previous handling of these matters was considerably lenient. We emphasize,
however, that these new procedures will be strictly enforced, and licensees should take note accordingly.

8. Special Temporary Authority

221. Background. In the NPRM, we sought comment on our proposal to include MDS and
ITFS special temporary authority (STA) requests under the same ULS regulatory regime as other Wireless
Services.*” Currentty, for MDS, in circumstances requiring immediate or temporary use of facilities,
entities may request special temporary authority to install and/or operate new or modified equipment.**
Requests may be submitted as informal applications, at least ten days prior to the date of the proposed
construction or operation (however, in practice an FCC Form 304 is attached to the informal request).*”
We may grant STAs without regard to the thirty-day public notice requirement in certain instances. First,
we may grant an STA when the STA period is not to exceed thirty days and the filing of an application to

8 WCA Comments at 137-139.

“#° OWTC Comments at 6. As discussed in § 214, supra , we note that while we generally provide renewal notices

to licensees, the pre-expiration notice is not a prerequisite to cancellation should a licensee fail to renew its license.
* Grand Wireless Comments at 13.

! ULS R&O, 13 FCC Rcd at 21071 9 96. The Commission excluded Commercial Radio Operators Licenses and
Amateur licenses from this policy. /d.

492 Ia'.

2 See NPRM, 18 FCC Red at 6794-95 19 178-180.
4% See 47 CF.R. § 21.25.

347 CFR. §21.5.
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change the STA into a permanent situation is not contemplated. Second, we may grant an STA when the
STA period is not to exceed sixty days, pending the filing of an application to change the special situation
into a regular operation. Third, we may grant an STA to permit interim operation to facilitate completion
of authorized construction or to provide substantially the same service as previously authorized. Fourth,
we may grant an STA when there are extraordinary circumstances requiring operation in the public
interest. We may grant STAs and extensions of STAs up to 180 days pursuant to Section 309(f) of the
Communications Act”*® where extraordinary circumstances so require, but the licensee has a heavy burden
to show it warrants such action. Finally, in times of national emergency or war, we may grant special
temporary licenses (in place of construction permits, station licenses, modifications or renewals) for the
period of the emergency.*’

222. Under our existing rules, we may grant ITFS STAs in extraordinary circumstances
requiring emergency operation to serve the public interest.*® As in MDS, only an informal application is
required. However, ITFS STA applicants must submit the request at least ten days before the date of the
proposed operation. Pursuant to Section 309(f) of the Act,*”” We may grant ITFS STAs for a period not to
exceed 180 days with a limited number of extensions also granted for up to 180 days.

223, Discussion. After reviewing the limited comments we received on this issue, we
conclude that we will adopt our proposal to include BRS and EBS STA requests under the same ULS
regulatory regime as other Wireless Services. Bell South supports the proposed new rules regarding
special temporary authority and there were no commenters opposed to adopting this approach.”® Under
the streamlined consolidated ULS approach, applicants must file STA requests electronically on an FCC
Form 601 within ten days before the date of the proposed operation (although we may grant requests
received less than ten days prior to operation) for compelling reasons).”’' Furthermore, because MDS
STA requests are informal applications, but in practice have an FCC Form 304 attached, adoption of the
Form 601 for BRS and EBS STA requests as currently used in WTB makes good sense. Inasmuch as
STAs are an emergency measure, mandatory electronic filing as now required in WTB, would provide
BRS and EBS licensees with quick, responsive service.””® Accordingly, for the foregoing reasons, we
adopt rules that include BRS and EBS STA requests under the same ULS regulatory regime as the
Wireless Services. This action furthers our goals of simplifying the licensing process and deleting
obsolete or unnecessary regulatory burdens.

9. Ownership Information

224. Background. Currently MDS and ITES licensees file FCC Form 430 to submit
ownership information to the Commission. The Communications Act mandates the ownership

¥ 47 U.S.C. § 309(f).

7 1d.

8 See 47 CF.R. § 73.3542; see also 47 C.FR. §§ 73.1635, 74.910.
947 U.S.C. § 309(1).

°® BellSouth Comments at 13-14 n.21. We also note that SCETV is concerned about the loss of Special Temporary
Authority (STA) in several key geographical locations. See SCETV Comments at 7.

% See 47 C.F.R. § 1.931; see also Section IV.D.16, infra {discussion of FCC Forms},
502 See 47 CF.R. § 1.931, .
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information requested in Form 430.°” The Form 430 requires the licensee to list its MDS and/or ITFS
licenses or conditional licenses. Submission of ownership information enables the Commission to review
whether applicants and licensees comply with our real-party-in-interest rules, eligibility for treatment as a
small business at auction and foreign ownership restrictions.™ In the NPRM we sought comment on
whether MDS and/or ITFS licenses or conditional licenses should be required to submit ownership
information on FCC Form 430. Noting that other wireless licensees use Form 602 to file ownership
information electronicalty in ULS,’” and that FCC Forms 602 and 430 request the same ownership
information,”® we proposed to require MDS and ITFS licensees to file Form 602, instead of Form 430, to
submit ownership information.*”’

225. Discussion.  After reviewing the limited comments we received on this issue, we
conclude that we will adopt our proposal to require BRS and EBS licensees to file Form 602, in lieu of
Form 430, to submit ownership information as is done by our other wireless licensees under our Part I
ULS Rules. We received no comments opposed to our proposal. Bell South supports the proposed new
rules regarding ownership information.’® Currently, wireless licensees use Form 602 to file ownership
information electronically in ULS.*” FCC Form 602 and FCC Form 430 request the same ownership
information.”'® We note that on June 14, 2002, the WTB stopped accepting electronically filed Forms 430
temporarily.’’' Therefore, during the transition period, BRS and EBS licensees may continue to file the
Form 430 manually, We believe that requiring BRS and EBS licensees to file Form 602 is one more step
in reducing the number of forms that BRS and EBS licensees have to deal with and will also bring these
services under the same licensing requirements as our other wireless services. Accordingly, we adopt our

% See 47 US.C. § 310.

5 See ULS NPRM, 13 FCC Red 9672, 9691 %43 (1998).

% ULS will pre-fill information that the licensee has previously submitted on a Form 602, enabling the licensee to

limit new submissions to changed information, and ULS can also fill in certain parts of a Form 602 by reference to
other previously filed information. For example, if Party A has previously submitted its own ownership filing and is
subsequently listed as a disclosable interest holder on the ownership filing of another licensee (Party B), Party A's
FCC-regulated businesses may be automatically copied to Party B's filing. Wireless Telecommunications Bureau
Announces Availability of Electronic Filing of FCC Form 602, Public Notice, 17 FCC Red 16779 (2002).

306 See Wireless Telecommunications Bureau Answers Frequently Asked Questions Concerning Reporting of

Ownership Information on FCC Form 602, DA 99-1001, Pubdlic Notice,14 FCC Recd 8261 (May 25, 1999) (WTB
Frequently Asked Questions).

%7 See NPRM, 18 FCC Red at 6795-96 9 181.

398 See BellSouth Comments at 13-14 n.21.

¥ ULS will pre-fill information that the licensee has previously submitted on a Form 602, enabling the licensee to

limit new submissions to changed information, and ULS can also fill in certain parts of a Form 602 by reference to
other previously filed information. For example, if Party A has previously submitted its own ownership filing and is
subsequently listed as a disclosable interest holder on the ownership filing of another licensee (Party B), Party A's
FCC-regulated businesses may be automatically copied to Party B's filing. Wireless Telecommunications Bureau
Announces Availability of Electronic Filing of FCC Form 602, Public Notice, 17 FCC Red 16779 (2002).

*1® See WTB Frequently Asked Questions, supra, n.506.

"' Wireless Telecommunications Bureau to Temporarily Suspend Electronic Filing of FCC Form 430 via the

Broadband Licensing System, Public Notice, 17 FCC Rcd 11131 (2002).
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proposal to require BRS and EBS licensees to file Form 602, in lieu of Form 430.°"
10.  Regulatory Status

226. Background. Consistent with our goal to maximize flexibility, we tentatively concluded
in the NPRM that MDS and ITFS applicants may request more than one regulatory status for authorization
in a single license. > Under this approach, MDS and ITFS applicants could authorize a combination of
common carrier and non-common carrier services in a single license and licensees in the band could
render any kind of communications service (e.g., fixed, mobile, point-to-multi-point) consistent with that
regulatory status and the existing rules. This proposal is consistent with the approach we have used for
other services licensed on a geographic area basis.”’* Applicants would not be required to describe the
services they seek to provide but would be required to designate the regulatory status of services they
intend to provide using Form 601.°"° We sought comment on what procedures to adopt for licensees to
change ths}iﬁr regulatory status (i.e., notify the Commission within a certain timeframe or seek prior
approval).

227. Discussion. We conclude that we will permit BRS and EBS applicants to request more
than one regulatory status for authorization in a single license. We also conclude that BRS and EBS
applicants must follow the notification procedures set forth in Section 27.10(c) of the Commission’s
Rules.”'” Bell South supports our proposal.’’® Similarly, EarthLink supports discarding the Commission’s
broadcast-style regulatory model for MDS and ITFS and urges Commission reliance instead on a Part 27-
like regulatory scheme for the LBS and UBS.*” Likewise, the Coalition agrees, and in response to the
NPRM'’s inquiry regarding the appropriate procedures for an MDS or ITFS licensee to change its
regulatory status, the Coalition submits that Section 27.10(c) should serve as the model.”” CTIA contends
the MDS and ITFS Bands should be configured to optimize their usability for CMRS services. 3
Likewise, AHMLC and IMLC observe that under the new flexible use rules proposed in the NPRM for the
MDS and ITFS bands, licensees could conceivably use the spectrum that falls within the statutory
definition of a commercial mobile radio service.’”” We agree with AHMLC and IMLC that to the extent
MDS and ITFS licensees elect common carrier status, they should be exempt from tariff obligations under

%12 See infra 1 252-256 (discussion of FCC Forms).
313 See NPRM, 18 FCC Red at 6796 9 182.

¥ See eg, 47 CFR. §§ 27.10, 101.511, 101.133.

313 See ULS R &0, 13 FCC Red at 21027 Appendix C.
316 See NPRM, 18 FCC Red at 6796 9 182.

"7 Section 27. 10(¢)(2) of the Commission’s Rules provides that [a]Jmendments to change, or add to, the carrier
regulatory status in a pending application are minor amendments filed under § 1.927 of this chapter.” 47 C.F.R. §
27.10(c)2). See Section IV.D.3, supra (discussion of major and minor amendments).

318 See BellSouth Comments at 13-14 n.21.

51 See EarthLink Comments at 7. We note that we plan on relying on a Part 27 type regulatory scheme for the MBS,

as well as the LBS and UBS. See Section IV.A.4, supra (discussion of geographic area licensing).

320 See Coalition Comments at 142.

32 See CTIA Comments at 3.

592

“* See AHMLC Comments at 8, 24; IMLC Comments at 11.
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Title II of the Communications Act.*

228. Accordingly, licensees in the band will be permitted to request more than one regulatory
status for authorization in a single license pursuant to the notification procedures set forth in Section
27.10(c) of the Commission’s Rules.””* Allowing licensees in BRS and EBS to choose from among
several regulatory status categories furthers our policy goals of: promoting innovation by maximizing
flexibility in the service rules, and simplifying the licensing process and deleting obsolete or unnecessary
regulatory burdens.

11. Discontinuance, Reduction or Impairment of Service

229.  Background. In the NPRM,’” we sought comment on consolidating forfeitures,
cancellation and discontinuance of service rules for MDS and ITFS licensees. These service rules are
currently contained in five separate rule sections for MDS licensees, and three separate rule sections for
ITFS licensees. *** Because a system can have both ITFS and MDS channels, we believe that
consolidating these rules will be advantageous to both the industry and the Commission staff. Thus, we
tentatively concluded in the NPRM that consolidating these rules would reduce the confusion of the
industry as to the appropriate rules and increase the efficiency of the Commission staff in processing these
actions.

230. The Commission implemented its license forfeiture rules to ensure station operation and
alleviate concerns about spectrum warchousing.””’ We note that presently MDS licensees may alternate
between providing service as a common carrier or a non-common carrier.”® However, before alternating,
the licensee must notify the Commission of the change at least thirty days before the change.’”
Additionally, common carriers who seek to alternate or who otherwise intend to reduce or impair service
must notify all affected customers of the planned discontinuance, reduction, or impairment on or before
providing notice to the Commission.” These provisions concerning licensees alternating between
commeon carrier and non-common carrier status are in our Part 27 Rules, which we have concluded will
contain the BRS and EBS rules henceforth.*”'

*2 See Implementation of Sections 3(N) and 332 of the Communications Act Regulatory Treatment of Mobile
Services, GN Docket 93-252, Second Report and Order, 9 FCC Rcd 1411, 1418; see also 47 CFR § 20.15 (2003).

72 See 47 C.F.R. § 27.10(c).
525 See NPRM, 18 FCC Red at 6798 94 186 -188.
526 See 47 C.F.R. §§ 21.44, 21.303, 21.910, 21.932, 21.936, 73.3534, 73.3598, 74.932.

5 See Reorganization and Revision of Parts 1, 2, 21, and 94 of the Rules to Establish a New Part 101 Governing
Terrestrial Microwave Fixed Radio Services, WT Docket No. 94-148, Report and Order, 11 FCC Red 13,449,
13,465 (1996).

3% See 47 CE.R. §§ 21.903(d), 21.910.

¥ See 47 CF.R. § 21.903(d), which provides that the notification must state whether there is any affiliation or
relationship to any intended or likely subscriber or program originator.

33 See 47 CF.R. § 21.910, which provides that the notice shall be in writing and shall include the name and address
of the carrier, the date of the event, the area(s) affected and the channels that are affected by the event. /d. at §
21.910(b).

> See Section IV.D.2, supra (discussion of service specific rules).
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231. Discussion.  After reviewing the comments and taking into consideration the
fundamental restructuring of the BRS and EBS bands, we conclude that we will eliminate our forfeiture,
cancellation and discontinuance of service rules for certain licensees.” We note, however, that BRS and
EBS Licensees that choose to act as fixed common carriers or fixed carriers will be subject to Section
27.66 of the Commission’s Rules.>*

232. We believe that eliminating our forfeiture, cancellation and discontinuance of service
rules for certain licensees provides both existing EBS and BRS licensees and potential new entrants with
greatly enhanced flexibility in order to encourage the highest and best use of spectrum to provide for the
rapid deployment of innovative and efficient communications technologies and services.” By these
actions, we make significant progress towards the goal of providing all Americans with access to
ubiquitous wireless broadband connections, regardless of their location.”

233. As part of the fundamental changes to the BRS and EBS band, we seek to encourage
BRS and EBS licensees to respond to market demands for next generation ubiquitous broadband wireless
services and make investments in the future of such services. We believe this goal cannot be readily
accomplished if BRS and EBS licensees have to focus their resources on preserving legacy services solely
because renewal approaches and licensees fear losing their authorizations if the discontinuance of service
and forfeiture rules are not eliminated. Furthermore, the move to next generation services for BRS and
EBS providers also entails a transition period where licensees will be forced to go dark and discontinue
service during the actual transition.”*® Accordingly. we conclude that it would be inappropriate to
penalize BRS and EBS licensees while they migrate to the new band plan.

234, Finally, we also note that as part of the tundamental restructuring of the BRS and EBS
band to provide for a more flexible, market-based approuch. we are replacing the existing site-based

532 . . .. . .
We note, however, that our cancellation and forfeiture rules will remain in effect for instances where there is a

failure to make installment payments.
** Section 27.66, 47 C.F.R. § 27.66, of the Commission’s Rules provides in pertinent part:

§ 27.66 Discontinuance, reduction, or impairment of service.

{a) Involuntary act. If the service provided by a fixed common carriey heensee, or a fixed common carrier operating
on spectrum licensed to a Guard Band Manager, is involuntarily Jiscontunued. reduced, or impaired for a period
exceeding 48 hours, the licensee must promptly notify the Commussion. m writing, as to the reasons for
discontinuance, reduction, or impairment of service, including o stutement when normal service is to be resumed.
When normal service is resumed, the licensee must promptly notity the Commission.

{(b) Voluntary act by common carrier. If a fixed common carrier censee. or a fixed common carrier operating on
spectrum licensed to a Guard Band Manager, voluntarily discontinues. reduces, or impairs service to a community or
part of a community, it must obtain prior authorization as provuded under & 03,71 of this chapter. An application will
be granted within 31 days after filing if no objections have been recened

(c) Voluntary act by non-common carrier. If a fixed non-conumon carnier lieensee, or a fixed non-common carrier
operating on spectrum licensed to a Guard Band Manager. voluntarily discontinues, reduces, or impaits service to a
community or part of a community, it must give written notice to the Comnussion within seven days.

*** Federal Communications Commission, Strategic Plan FY 2003-1'Y 200 at § (2002) (Strategic Plan).

535 1d. at 14.

53¢ See discussion of transition at Section IV.A.5, supra.
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licensing scheme for the BRS and EBS with geographic area licensing for these services.” This is
consistent with Commission actions over the past decade shifting away from site-based licensing for
wireless licensees toward more flexible, geographic-area based allocations that provide licensees with
greater freedom to provide different types of services. In making this shift, the Commission has adopted
performance benchmarks that increase licensees’ flexibility to offer a variety of services, including service
that may not require ubiquitous geographic coverage. In a related matter, we believe that adopting
specific safe harbors and performance requirements for the BRS and EBS bands will ensure service to
customers, while at the same time speeding the provision of next generation wireless broadband services.
Consequently, in the FNPRM portion of this document, we seek comment on what performance
requirements and safe harbors to adopt for the BRS and EBS services.”*

235. The Coalition argues that consistent with other Part 27 flexible use services, the
Commission should eliminate the existing MDS and ITFS rules subjecting licenses to cancellation if
spectrum is not used for brief periods of time or if licensed facilities are temporarily dismantled.’”
Specifically, the Coalition explains that some licensees will be required to cease their current operations
pursuant to the transitional process it proposes.”® The Coalition further asserts that many licensees retain
a strong interest in discontinuing the provision of wireless cable services or first generation broadband
service so that they can migrate to second generation broadband services once the Commission revises its
rules and such action should be encouraged. The Coalition states that there is no public interest benefit to
preserving non-viable services solely because renewal approaches. Nonetheless, the Coalition asserts, this
will be the end result if we take a snapshot approach pursuant to our rules.*’ We concur with the
Coalition.

236. Bell South supports the proposed new rules regarding discontinuance, reduction or
impairment of service.’*? Sprint argues the discontinuance provisions set forth at Section 21.303 of the
Commission’s rules should be deleted or modified to account for the technology and spectrum transitions
contemplated by this proceeding. Sprint further asserts the market-driven service goals of the
Commission will be thwarted if licensees are effectively forced to continue the provision of obsolete
services merely to preserve their authorizations.”® Similarly, Nextel agrees that these discontinuance
rules should be eliminated.**

237.  AHMLC and IMLC argue the Commission should simply abolish Section 21.303,°*
which requires licensees to offer service to customers at least once a year. AHMLC and IMLC note that a
licensee wanting to deploy an advanced system under the rules now under consideration would

7 See discussion of geographic area licensing at [V.A 4, supra.

538 . . . . . . .
See discussion of substantial service and performance requirements at Section V. B, infra.

** See Coalition Comments at 84, 92-93. See also Coalition Proposal, Appendix B at n.9.

*4® See Coalition Comments at 84, 92-93. See also Coalition Proposal, Appendix B at n.9.

*4! See Coalition Comments at 84, 92-93. See also Coalition Proposal, Appendix B at n.9.

%2 See BellSouth Comments at 13-14 n.21.

3 See Sprint Comments at 18.

34 See Nextel Reply Comments at 16.

%% See 47 C.FR. § 21.303.
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nonetheless have to continue providing service to at least some legacy subscribers or risk forfeiture under
Section 21.303. Therefore, AHMLC and IMLC assert that it makes no sense to compel the provision of
uneconomical and inefficient service to simply meet Commission rules. *** We agree with AHMLC and
IMLC.

238. Grand Wireless argues providing service to the public should be the primary
consideration that allows for preservation of licenses and spectrum. Grand Wireless and Pace further
assert that different geographical service areas will grow at different rates with additional channels put
into service as the operation warrants. They note that the transition to advanced wireless services whose
offerings are still in their infancy will result in a staggered usage of spectrum over time particularly in
rural areas. Thus Grand Wireless and Pace state that as time goes by, additional channels will be placed
into service as demand grows, and the speed with which additional channels are placed into service
depends in large part on the service area with rural areas being slower than urban areas.””’ We agree that
this is yet another reason to eliminate our forfeitures, cancellation and discontinuance of service rules for
BRS and EBS licensees.

239. In sum, we conclude that our decision to eliminate our forfeiture, cancellation and
discontinuance of service rules for certain classes of BRS and EBS licensees is supported by comments in
the record, as well by consideration for the fact that BRS and EBS licensees will be transitioning to new
innovative next-generation technologies, and may be forced to go dark during transition. Our market-
driven service goals will not be reached if licensees are forced to continue providing obsolete services
solely to preserve their authorizations. We see no public interest benefit to preserving non-viable services
solely because renewal approaches. We believe that eliminating these rules allows for innovative, flexible
use of the spectrum.

12. Foreign Ownership Restrictions

2440. Background. In the NPRM we sought comment on establishing regulatory parity for
applicants requesting authorization solely for non-common carrier services and applicants requesting
authorization for common carrier services. *® We note that Sections 310(a) and 310(b) of the
Communications Act, as modified, impose foreign ownership and citizenship requirements that restrict the
issuance of licenses to certain applicants.>* An applicant requesting authorization only for non-common
carrier services would be subject to Section 310(a}, but not to the additional prohibitions of section
310(b). In contrast, an applicant requesting authorization for common carrier services would be subject to
both Sections 310(a) and 310(b). By establishing parxty in reporting obhgatwns however, we did not
propose a single, substantive standard for compliance.”

* AHMLC Comments at 22; IMLC Comments at 22.

347 Grand Wireless Comments at 13; Pace Comments at 8.

348 See NPRM, 18 FCC Red at 6796 9 189. We are aware that in the NPRM we sought comment on implementing
this requirement pursuant to Part 101 of the Commissien’s Rules; however, as noted in 4 184-190 supra, we have
decided to regulate the MDS and ITFS pursuant 1o Part 27 of the Commission’s Rules.

% 47 U.8.C. § 310(a), (b).

**° For example, we do not and would not deny a license to an applicant requesting authorization exclusively to
provide services not enumerated in Section 310(b), solely because its foreign ownership would disqualify it from
receiving a license if the applicant had applied for a license to provide the services enumerated in Section 310(b).
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241. Discussion. We conclude that common carriers and non-common carriers seeking to
operate in BRS and EBS should not be subject to varied reporting obligations.”™ Consistent with our
determination to regulate services in the band pursuant to Part 27 of the Commission’s Rules, we agree
with the Coalition that Sections 27.12, 1.913, and 1.919 of the Commission’s Rules should be utilized to
implement this policy.” Accordingly, we adopt rules for applicants requesting authorization for either
common carrier or hon-common carrier status to file changes in foreign ownership information pursuant to
those sections.”” This action furthers our goal of fostering regulatory parity and transparency between
like services. We also believe this is yet another step in simplifying the licensing process and deleting
obsolete or unnecessary regulatory burdens.

13, Annual Reports

242. Background. The Commission’s rules require MDS operators to file annual reports even
if they are in full compliance with all of our rules.”®* Inasmuch as these rules appear to be unnecessary, in
the NPRM, we sought comment on eliminating these requirements.””

243, Discussion. After reviewing the comments we received on this issue, we conclude that
we will eliminate the requirement that BRS operators file annual reports with the Commission. BellSouth,
AHMLC and IMLC support the planned elimination of the Section 21.911 Report.**®  Similarly, the Rural
Commenters believe that the Section 21.911 Annual Report can be eliminated at no loss to the
effectiveness of the Commission’s mission.”*’ Likewise. the Coalition agrees that the Commission has
correctly concluded that “these reports do not appear to serve any purpose.”® IMLC states the annual
filing of this report no longer serves a useful purpose and notes that as MDS and ITFS usage moves into a
digital mode, it will become difficult, if not impossible. 1o report what content is being transmitted over
“channels” of fluctuating definition. Additionally, IMLC believes there is no need for an additional EEO

>*1 As was observed in the LMDS 2d R&Q, requiring submission ot ownership information that may not be

immediately necessary to assess the qualifications of a licensee (/ . one who currently operates as a non-common
carrier) is an efficient and reasonable measure to facilitate the flexihility accorded licensees to change status with a
minimum of regulatory interference. With this approach, updated mformation can be used whenever the licensee
changes to common carrier status without imposing an additional tilmg requirement when the licensee makes the
change. Moreover, having access to this ownership information aflows the Commission to monitor all of the licensed
providers more effectively, in light of their ability to provide both common and non-commeon carrier services. We
stress that our decision to regulate MDS and ITFS pursuant to Part 27 rather than pursuant to Part 101, which
regulates LMDS, does not make this line of reasoning inapplicablc  Rulemaking to Amend Parts 1, 2, 21, and 25 of
the Commission’s Rules to Redesignate the 27.5-29.5 GHz Frequeney Bund. to Reallocate the 29.5-30.0 GHz
Frequency Band, To Establish Rules and Policies for Local Multupmmnt [istribution Service and For Fixed Satellite
Services, CC Docket No. 92-297, Second Report and Order, Order on Reconsideration, and Fifth Notice of
Proposed Rulemaking, 12 FCC Red 12545 (1997) (LMDS 2d R&eh

*2 See 47 C.F.R. §§ 27.12, 1.913, 1.919. See also Coalition ¢ omments at 142,

> See 47 C.F.R. §§ 27.12, 1.913, 1.919.

> See 47 CF.R. § 21.911.

355 See NPRM, 18 FCC Red at 6806 9 203.

3%¢ See AHMLC Comments at 6; IMLC Comments at 9-10; See BellSouth Comments at 13-14 n.21.

557 See Rural Commenters Comments at 6.

3%8 See Coalition Comments at 142.

94



Federal Communications Commission FCC 04-135

Report required by Section 21,920 of the Commission’s rules,”” and this report should either be
elimmated or made a question on the annual EEO outreach reporting form due on September 30 of each
vear.’® Consistent with our tentative conclusion in the NPRM to eliminate annual reports,” as well as
our determination today to place the BRS and EBS in Part 27 of our rules, we eliminate the EEO annual
report.  Accordingly, we eliminate the requirement that BRS operators file annual reports with the
Commission. Doing so simplifies the licensing process and deletes obsolete or unnecessary regulatory
burdens.

14. Application Processing

244, Background. In the NPRM we sought comment on streamlining our application
procedures. We tentatively concluded that the interactive nature of ULS will enhance the on-line
capabilities of MDS and ITFS users, and therefore proposed to integrate the Services into ULS. **
Currently, our MDS and ITFS application processing is cumbersome, time-consuming, and resource
intensive. As noted above,”® we are adopting rules herein that replace the requirement to separately
license individual transmitters with a geographic area licensing scheme in which most operations would
be authorized pursuant to the geographic area license. This change will substantially reduce burdens on
licensees, expedite the initiation of service, and provide greater flexibility. Nonetheless, we note that
there will continue to be limited instances in which transmitters will have to be licensed individually.
Thus, we believe it is appropriate to review and streamline our application procedures.

245. With respect to the processing of ITFS applications, our rules currently require several
burdensome steps that result in delays to the public and hinder the efficient processing of ITFS
applications.”®  Although our MDS application processing procedures appear quicker then the ITFS
procedures, we believe MDS application filing procedures should also be stream-lined and
consolidated.*®

9 See 47 C.F.R. § 21.920.

7% See IMLC Comments at 10. AHMLC, however, supports retaining the EEO Report required by Section 21.903
of our rules. See AHMLC Comments at 7.

%! See NPRM, 18 FCC Red at 6806 9 203.
%62 See NPRM, 18 FCC Red at 6806-8 79 204-211.
%63 See Section /V.A.4.a supra (discussion of geographic licensing).

* With respect to the processing of ITFS, our existing rules require the opening of a filing window before we will
accept applications. See 47 CF.R. § 74.911(c)(1) and (d). Then we must announce a one-week filing period for
applications for major changes, high-power signal booster station, response station hub and R channels point-to-
multipoint transmissions licenses. At the conclusion of the one-week filing period, we announce the tendering for
filing of applications submitted during the filing window and provide a sixty-day filing window for applicants to
amend their applications. See 47 C.F.R. § 74.911(d). At the conclusion of the sixty-day filing window, we announce
the acceptance for filing of all applications submitted during the initial window, as amended by the applicants.
Opposing parties receive sixty days from the release of the public notice announcing the acceptance for filing of the
applications to file a petition to deny against an application. See 47 C.F.R. § 74.911(d). On the sixty-first day, we
grant the unopposed applications unless we notified the applicant that we were not granting the application.

353 Generally, upon receipt of an MDS application, we give the application a file number. See 47 C.F.R. § 21.26.
After preliminary review, we place those applications that appeared complete on public notice as accepted for filing.
See id. However, with regard to MDS two-way application filings, we currently use a rolling one-day filing window.
See Amendment of Parts 21 and 74 to Enable Multipoint Distribution Service and Instructional Television Fixed
(continued....)
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246. Previously, applicants could file and view their applications on-line using the Broadband
Licensing System (BLS).*** On October 11, 2002, the Wireless Bureau suspended the electronic filing
capabilities of the BLS in order to improve the integrity of data in the BLS, prepare for converting the
ITFS and MDS services to the ULS, and facilitate future enhancements to electronic filing.*®’

247. Discussion. We did not receive any comments opposing streamlining our ITFS and
MDS application procedures. Thus, we conclude that conversion of the data from BLS to ULS will
improve the efficiency of filing applications, as well as searching for data on these services. In this vein,
we note that we require the majority of the wireless applicants to file their applications electronically
using ULS. ULS has eliminated the need for wireless carriers to file duplicative applications and has
increased the accuracy and reliability of licensing information for wireless services. Additionally, ULS
has increased the speed and efficiency of the application process because wireless licensees and applicants
can file all licensing-related applications and other filings electronically. Since the implementation of
ULS, the public may access all publicly available wireless licensing information on-line.*®®

248, We conclude that the interactive nature of ULS will streamline the BRS and EBS
licensing process,’® as well as reduce the present lengthy licensing process. For instance, generally, upon
filing of an application in ULS we place the application on public notice as accepted for filing.*”® The
extra step of allowing applicants to amend their applications to make corrections is not necessary with
ULS.

249. By consolidating the BRS and EBS application processing procedural rules in Part 1 of
the Commission’s Rules, we improve the consistency of the Commission's rules across wireless services
and provide a single point of reference for applicants, licensees, and the public seeking information
regarding our licensing procedures. We conclude this consolidation will reduce confusion among
applicants or licensees, increase the probability that filings will be done correctly, accelerate the

{Continued from previous page)
Service Licensees to Engage in Fixed Two-Way Transmissions, MM Dacket No. 97-217, Report and Order, 13 FCC
Red 19112, 19150 (1998); 47 C.F.R. § 21.27(d). We announce the “tendering for filing™ of applications submitted
during the filing window. See Commission Announces Initial Filing Window for Two-Way Multipoint Distribution
Service and Instructional Television Fixed Service, Public Notice, 15 FCC Red 5850 (MMB 2000). Then, after a
sixty-day period, we released a second public notice announcing those applications that we accepted for filing ***
See 47 C.F.R. § 21.27(d).

*% Mass Media Bureau Imptements, Public Notice, 2000 WL 684792 (2000) (BLS Implementation PN).

%7 Wireless Telecommunications Bureau Suspends Electronic Filing for the Broadband Licensing System on
October 11, 2002, Public Notice, 17 FCC Recd 18365 (2002). We note that effective March 25, 2002, the
Commission transferred the regulatory functions for the Services from the former Mass Media Bureau to the
Wireless Telecommunications Bureau. Radio Services are Transferred from Mass Media Bureau to Wireless
Telecommunications Bureau, Public Notice, 17 FCC Red 5077 (2002).

*8 ULS R&O, 13 FCC Red at 21031 4 4.

> Because ULS is interactive, ULS prompts the applicant to input the required information for the type of action
that the applicant seeks. As a result, applicants must submit all the appropriate information before they may file their
applications electronically in ULS. See Phase I Mandatory Electronic Filing Deadline Extended for PCIA and ITA,
Public Notice, 16 FCC Red 13,681 (2001) (the Commission extended the deadline for mandatory electronic filing to
July 25, 2001). Notably, ULS will automatically “pre-fill” licensee information already in the system and will
display only the portions of the form and schedules that require completion for the applicant’s or licensee’s indicated

purpose.
770 See 47 C.F.R. § 1.933(1).
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application process, and speed wireless service to the public. Accordingly, we adopt rules that streamline
our application procedures for BRS and EBS by integrating the Services into ULS.””!

15. Returns and Dismissals of Incomplete or Defective Applications

250. Background. In the NPRM, we proposed to extend our uniform rule for dismissal or
return of defective applications in the Wireless Services to ITFS and MDS applications and adopt the
Wireless Bureau’s procedures for complying with the Commission’s uniform policy.’” As noted
above,”” in some instances ITFS and MDS applicants submitted applications that were incomplete or
required the submission of additional information before they could be placed on public notice as accepted
for filing, which resulted in inefficient processing of applications.

251. The Commission in the ULS Report and Order adopted a uniform application dismissal
and return rule for all the Wireless Services.”” Pursuant to the uniform rule articulated therein, the
Commission has the discretion to return applications for correction on minor filing errors, but is also
authorized to dismiss any incomplete or defective application without prejudice.’” In this connection,
regardless of the manner in which applicants submit their applications, ULS will automatically dismiss
applications that are unsigned, untimely, or not fee-compliant.”® The Commission explained in the ULS
R&QO that in contrast to minor filing errors, such defects were “fatal to the consideration of the
application.””’

252. WTB, however, has announced specific procedures for complying with the
Commission’s uniform policy.””® WTB has concluded that, “[g]enerally, timely filed renewal applications
and construction notifications that are otherwise defective will be returned to the applicants for correction,
rather than dismissed by the Bureau.””” Nonetheless, the Bureau clarified “that renewal applications and
construction notifications that fail to comply with the applicable fee and signature requirements will be
dismissed by the Bureau as defective, rather than returned to the applicants for correction, even if timely

*" In most instances, applicants will not be required to file applications in order to relocate or add transmitters

within their GSA. See discussion on Geographic Area Licensing, Section IV.A 4, supra.

572 See NPRM, 18 FCC Red at 6808-9 97 212-215.

°7 See 4 245, supra.

M See ULS R&O, 13 FCC Red at 21027; See also 47 C.F.R. § 1.934.
*™ ULS R&O, 13 FCC Red at 21068 § 90.

576 See, e.g., id.
577 id.
578 See Wireless Telecommunications Bureau Clarifies Unified Policy for Dismissing and Returning Applications,
Public Notice, 17 FCC Red 30 (WTB 2001) (Unified Dismissal and Retuwrn PN), Wireless Telecommunications
Bureau Revises and Begins Phased Implementation of its Unified Policy for Reviewing License Applications and
Pleadings, Public Notice, 14 FCC Rcd 11182, 11185 (WTB 1999); Wireless Telecommunications Bureau
Announces Unified Policy for Dismissing and Returning Applications and Dismissing Pleadings Associated with
Applications, Public Notice, 14 FCC Recd 5499 (WTB 1999).

37 Unified Dismissal and Return PN, 17 FCC Rcd at 30.
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ﬁled.”SSO

253. Discussion. We received no comments opposing our proposal. Accordingly, we adopt
the Commission’s uniform rule for dismissal or return of defective applications in the Wireless Services to
EBS and BRS applications along with the Bureau’s procedures for complying with the Commission’s
uniform policy. These steps will ensure efficient processing and equal treatment of all applications, while
simplifying the licensing process and deleting obsolete or unnecessary regulatory burdens.

16. ULS Forms

254, Background. In the NPRM,™ we noted that currently our rules require MDS and ITFS
applicants to use eleven different forms to request licensing actions.”” We tentatively concluded that we
would streamline these procedures by replacing the eleven forms that MDS and ITFS applicants presently
use with the four forms that we use to license other wireless services in ULS and sought comment on this
proposal. The Commission consolidated the ULS application forms for wireless services to replace
approximately forty-one application forms.’® The consolidation streamlined the processing of
applications and reduced the filing burden for wireless applicants and licensees.”® We use four forms in
ULS - Form 601 (Long-Form or FCC Application for Wireless Telecommunications Bureau Radio
Service Authorization), Form 602 (FCC Ownership Disclosure Information for the Wireless
Telecommunications Bureau), Form 603 (FCC Wireless Telecommunications Bureau Application for
Assignment of Authorization or Transfer of Control) and Form 605 (Quick-Form Applications for
Authorization in the Ship, Aircraft, Amateur, Restricted and Commercial Operator, and General Mobile
Radio Services.’® '

255. FCC Form 601. Under our proposal, this form will replace FCC Forms 304, 3044, 330,
330A, 330R, 331, 405, 701 and most informal application filings. The FCC Form 601 and associated
schedules will be used to apply for initial authorizations, modifications (major and minor) to existing
authorizations, amendments to pending applications, renewals of station authorizations, developmental
authorizations, special temporary authorities (STAs), certifications of construction, requests for extension
of time, cancellations, and administrative updates. The required schedules are:

e  New/Modification/Amendment (Regular Authorizations, Developmental
Authority and

Special Temporary Authority) — FCC Form 601 Main Form with required technical
schedule.

e  Renewals/Cancellation/Administrative Updates — FCC Form 601 Main Form and
Schedule A (if requesting multiple call signs).”*®

%% 1d. a1 32.
81 See NPRM, 18 FCC Red at 6809-11 99 215-219.

382 The MDS and ITFS application forms are FCC Forms 304, 304A, 305, 306, 330, 3304, 330R, 331, 405, 430,
and 701.

¥ ULS R&O, 13 FCC Red at 21033-34 9 10.
584 ]d
585 ]d.

%% See 47 CF.R. § 1.949 for the rules governing renewals.
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e  Certifications of Construction — FCC Form 601 Main Form and Schedule K.
e  Extension of Time to Construct — FCC Form 601 and Schedule L.

256. FCC Form 602. This form will replace the FCC Form 430 for the submission of initial
and updated ownership information for those wireless radio services that require the submission of such
information.”®’

257, FCC Form 603. This form will replace FCC Forms 305, 306 and 330. Applicants use
the FCC Form 603 and associated schedules to apply for consent to assignment of existing authorizations
(including channel swaps), to apply for Commission consent to the transfer of control of entities holding
authorizations, to notify the Commission of the consummation of assignments or transfers, and to request
extensions of time for consummation of assignments or transfers. Additionally, applicants use the form to
apply for partial assignments of authorization, including partitioning and disaggregation. The required
schedules are:

e  Assignment/Transfer of Control — FCC Form 603 Main Form and Schedule A for
auctionable services.’®®

e  Partitioning & Disaggregation — FCC Form 603 Main Form and Schedule B or
Schedule D as required.

e  Consummation Notifications — FCC Form 603 and Schedule D.

e  Extension of Time for Consummation — FCC Form 603 and Schedule E.

258. Discussion.  After reviewing the limited comments we received on this 1ssue, we
conclude that eliminating the current MDS and ITFS forms and replacing them with the ULS forms will
streamline the processing of applications and reduce the filing burden for MDS and ITFS applicants and
licensees. We received no comments opposing the replacement of the forms that MDS and ITFS licenses
currently use the four ULS forms. AHMLC and IMLC support the planned elimination of Form 430 in
favor of Form 602.>* The Rural Commenters believe that the Section 21.11(a) requirement for annual
updates of the FCC Form 430 Licensee Qualification Report can be eliminated at no loss to the
effectiveness of the Commission’s mission. We find this a curious comment in that we are now requiring
BRS and EBS applicants to update their ownership information pursuant to FCC Form 602. 390

587 See n.477, supra; 47 C.F.R. § 0.408.

5% See 47 C.F.R. § 1.948.

3 See AHMLC Comments at 6; IMLC Comments at 8-9. AHMILC, however, observes that certain legal
qualifications information called for by Form 430 (status of criminal and antitrust litigation) is not called for by Form
602. See id We agree with AHMLC’s observations, however, we believe that MDS and ITFS applicants should
only have the same Form 602 requirements as all our other wireless services, which is consistent with the
streamlining goals of this proceeding.

%% See Rural Commenters Comments at 6. We note that FCC Form 602 must be filed or updated under the following
circumstances:

. Applicants filing to obtain a new license or authorization who do not have a current FCC Form 602 on file
with the FCC. See 47 C.F.R. § 1.919(b)(1).

. Applicants filing to renew an existing license or authorization who do not have a current FCC Form 602 on
file with the FCC. See 47 C.F.R. § 1.918(b) (2).

. Applicants requesting approval for a transfer of control of a license or assignment of an authorization who
do not have a current FCC Form 602 on file with the FCC. See 47 C.F.R. §§ 1.919(b) (3), 1.948(c).

(continued....)
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Accordingly, we adopt rules to use the ULS forms for BRS and EBS, thereby eliminating the current MDS
and ITFS forms. We note that by using the ULS Forms, we will eliminate a number of obsolete MDS and
ITFS forms from our rules.”’

17. Transition Periods

259.  Background. In the NPRM, we proposed to allow continued use of the current ITFS and
MDS forms for a transition period of six months after the effective date of the release of an R&O in this
proceeding.*”® This period is consistent with the transition period the Commission used with the initial
implementation of ULS.>* At the conclusion of this period, only ULS forms would be accepted for these
services. We noted that in the ULS R&O, the Commission provided a transition period for applicants and
licensees to use ULS voluntarily before implementing mandatory electronic filing using the ULS forms.***
Generally, the Commission determined that permitting a six-month transition period was appropriate.””
Further, we noted that the six-month transition period has worked reasonably well for the other services
that have transitioned to ULS.**

260. Discussion. We conclude that the proposed six month period for transitioning to
mandatory electronic filing is appropriate. We note that we received no comments opposing our proposal.
AHMLC and IMLC believe establishing a 180-day period for assignments of authorization and transfers
is consistent with the general ULS rule.’®” Similarly, OWTC believes the 6-month transition period will
help licensees understand any new or consolidated forms. In light of the significant changes proposed to
the EBS and BRS forms and rules, we agree with OWTC and believe applicants and licensees should
receive a transition period to familiarize themselves with ULS and begin using ULS forms. This period
will provide EBS and BRS applicants and licensees with sufficient time to familiarize themselves with
ULS and to plan an orderly transition from using existing forms to using the ULS forms. Accordingly, we
adopt a six-month transition period after the effective date of the rules we have adopted today before
requiring mandatory electronic filing by BRS and EBS applicants and licensees in ULS. Consistent with
prior actions, WTB will release a public notice announcing the relevant commencement date for the
processing of applications in the Services via ULS.**

{Continued from previous page)
. Applicants filing a notification of consummation of a pro forma transfer of control of a license or
assignment of authorization under the Commission’s forbearance procedures who do not have a current FCC Form
602 on file with the FCC. See 47 CF.R, §§ 1.919(b)(4), 1.948(c)(1)(iii), 1.948(d).

*! See eg. 47 CF.R §§ 73.3500, 73.3536 (elimination of all references to FCC Form 330-L, “Application for
Instructional Television Fixed Station License); 47 C.F.R. §§ 21.11(b}, 73.3500, 73.3533(b) (elimination of ail
references to FCC Form 307). In addition, we propose to delete references to obsolete MDS forms mentioned in

Part 74. See 47 C.F.R. § 74.991.
2 See NPRM, 18 FCC Red at 6811-13 97 220-225.

%3 See ULS R&O, 13 FCC Red at 21027, 21038-39 9 16.
4 See id. at 21042-43 § 24.

95 See id.

%% See ULS R&O, 13 FCC Red at 21042-43 4 22-4.

%97 See AHMLC Comments at 7; IMLC Comments at 10.

% See, e. g.. Public Notice: Wireless Telecommunications Bureau to Begin Use of Universal Licensing System
(ULS) for Microwave Services (DA 99-154, rel. Aug. 30, 1999).
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I8. Suspension of Acceptance and Processing of Applications:

261. Background. In the NPRM, we concluded that we would process pending ITFS
applications filed prior to release of the NPRM provided that they were not mutually exclusive with other
applications as of the release date of the NPRM.™® We stated that this approach gives due deference to
those applicants who filed applications prior to our proposed changes and whose applications are not
subject to competing applications. We also stated that we would not accept settlement agreements
relating to mutually exclusive ITFS applications filed after the release date of the NPRM, but that we
would act on settlement agreements filed prior to release of the NPRM that are compliant with our rules.*”
We noted that the Commission has used this approach in other services where it proposed a transition to
geographic area licensing.®”’

262. We tentatively concluded that upon adoption of this R&O, we would dismiss, without
prejudice, applications for ITFS stations filed prior to the adoption of the NPRM that do not meet the
above criteria.®” We sought comment from any parties proposing that we retain such applications and
asked these parties to address how such applications should be processed, particularly in the event of any
auction for spectrum covered by the application.*”

263. Discussion. After reviewing the comments we received, we conclude that we will adopt
our tentative conclusion. HITN asserts that “only entities whose applications are currently mutually
exclusive and that have been accepted for filing by the Commission should be permitted to participate in

> See NPRM, 18 FCC Red at 6813-14 4 228, In the interest of completeness, we note that in the NPRM we stated
that effective as of its release date, we would suspend acceptance of applications for ITFS channels for new licenses,
amendments or modifications for any kind of station temporarily, except for ITFS channels that involve minor
modifications, assignment of license or transfer of control. We explained the suspension is effective until further
notice and applies to applications received on or after the date of release of the NPRM. See NPRM, 18 FCC Rcd at
6813 1Y 226-227. On August §, 2003, however, we modified the freeze by allowing the filing of applications for
new licenses and major modifications of MDS stations adopted in the MO&Q. With respect to ITFS stations, we
accepted major change applications, subject to the existing requirement that a licensee may not modify its protected
service area (PSA). As modified, the freeze on MDS and ITFS applications will revert to the status quo ante that
applied before the MO&LO was adopted. See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules
to Facilitate the Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in the
2150-2162 and 2500-2690 MHz Bands, Part 1 of the Commission's Rules - Further Competitive Bidding Procedures,
Amendment of Parts 21 and 74 to Enable Multipoint Distribution Service and the Instructional Television Fixed
Service Amendment of Parts 21 and 74 to Engage in Fixed Two-Way Transmissions, Amendment of Parts 21 and 74
of the Commission's Rules With Regard to Licensing in the Multipoint Distribution Service and in the Instructional
Television Fixed Service for the Gulf of Mexico, WT Docket No. 03-66 RM-10586, WT Docket No. 03-67, MM
Docket No. 97-217, WT Docket No. 02-68 RM-9718, Second Memorandum Opinion and Order18 FC Rcd 16848
(2003).

%% See NPRM, 18 FCC Red at 6813-14 4 228. If we approve such a settlement agreement, we will allow the
processing and grant of the remaining non-mutually exclusive applications. /d.

" See, e.g., Amendment of the Commission’s Rules Regarding Maritime Communications, PR Docket No. 92-257,
Second Report and Order and Second Further Notice of Proposed Rule Making, 12 FCC Red 16949, 17015-17016
(1997).

592 See NPRM, 18 FCC Red at 6813-14 228,
603 [d '
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an auction against each other for the channels that are subject to those applications.”** We disagree with
HITN, and note that with regard to pending applications in other services that have been converted to
geographic area licensing, the Commission has dismissed the pending mutually exclusive applications at
bar.”” Thus, we dismiss all applications for ITFS stations that were filed prior to adoption of the NPRM
where: the applications are mutually exclusive, and the applicants filed settlement agreements subsequent
to the release of the NPRM, and/or applicants filed settlement agreements prior to the release of the
NPRM, but the settlement agreement did not comply with our rules.**

V. FURTHER NOTICE OF PROPOSED RULEMAKING
A. Licensing All Available Spectrum Pursuant to the New Band Plan

264. We now consider what further actions, if any, may be necessary to achieve potential
benefits of the new band plan and service rules, such as deployment of new broadband services,
throughout the entire band. In the foregoing Report and Order, we adopted a new band plan for the 2496-
2690 MHz band, i.e., for EBS and BRS spectrum, to further various public interest objectives, including
the public interest in efficient and intensive use of the spectrum. To facilitate transition of EBS and BRS
incumbents to the new band plan, we have established a three-year period during which a “proponent,”
either unilaterally or in combination with other propenents, can develop and file an Initiation Plan for
moving all EBS and BRS licensees within the proponent’s MEA to new spectrum assignments under the
new band plan, subject to certain requirements and safeguards. The three-year limit on filing Initiation
Plans provides an incentive for existing users to develop transition proposals in a timely manner.
However, proponents’ Initiation Plans may not be sufficient, without additional action, to achieve
throughout the entire band all the benefits made possible by the Report and Order. For example,
Initiation Plans cannot put to use spectrum currently unassigned to any incumbent. Moreover, the filing of
Initiation Plans is purely voluntary and consequently Initiation Plans may not be filed covering all MEAs.

265. Accordingly, in this Further Notice, we seek comment on how best to license EBS and
BRS spectrum that timely-filed Initiation Plans would leave either unassigned or un-transitioned. In
addition, we seek comment on whether an alternative process for transitioning areas not governed by
Initiation Plans proposed in this Further Notice should be open to individual licensees that are subject to
timely-filed Initiation Plans and subsequently would prefer to participate in the alternative process. We
seek comment on all aspects of the proposals set forth below, as well as any comment on alternatives that
commenters may suggest to address the relevant policy objectives.

1. New Licenses to Be Assigned by Auction

266. As a general matter, we propose to assign by auction any new licenses for spectrum in
the band, with any auction being open to all parties, both incumbents and new entrants, potentially eligible
to hold the licenses offered. Accordingly, licenses with restricted eligibility, such as EBS licenses, could
be bid on only by parties potentially meeting all the restrictions on licensees. An auction is most likely to
assign the license to the qualified licensee that most highly values it if the auction is open to all potentially

504 See HITN Comments at 9-10.

595 See n.601, supra.

0% See Appendix E for list of dismissed applications. See Appendix F for a list of dismissed pleadings relating to the
dismissed applications.
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qualified licensees.””” The new band plan and service rules, together with geographic area licensing, will
give licensees greater operational flexibility to modify, move, and add to their facilities, which may
improve spectrum utilization. In addition, this greater operational flexibility may result in new and
competing proposals for utilizing the public spectrum resource from new parties. Applicants intending
very different uses of the new licenses can express the respective values a particular license has for their
intended use in easy to compare competitive bids. This enables the Commission rapidly to assign licenses
to parties most likely to put them to their highest value use.

267. We previously sought comment on potential auctions in this band in the initial Notice of
Proposed Rulemaking. We now seek comment on potential auctions in light of the Commission’s
decisions in the Report and Order regarding the new band plan, the new service rules, and the process for
proponents to prepare Initiation Plans to transition MEAs to the new band plan. To the extent that
commenters believe that previously filed comments remain relevant in this new context, we ask that they
file new comments explaining why their prior positions continue to apply. In order to assure that all
potential parties have an opportunity to address issues relating to potential auctions in this new context,
we reiterate our requests for comment on some particular details of the auction process in this new
context. In addition to seeking comment on the proposals discussed herein, we seek comment on
altemmative approaches.

268. In MEAs where proponents timely file Initiation Plans, we propose to assign by auction
new licenses for unassigned spectrum, Le, for spectrum in any unassigned frequency blocks and in
geographic areas outside incumbent licensees’ GSAs.  Such unassigned spectrum will be composed
primarily, if not exclusively, of EBS spectrum, given that the Commission exhaustively licensed MDS
spectrum by assigning overlay MDS licenses following CCommission Auction No. 6.® As discussed
below, we seek comment on whether we should make licenses for this spectrum available in a particular
MEA in response to the filing of an Initiation Plan or hold the spectrum for a general auction of all
potentially available spectrum in the band.

269. In MEAs where no proponent timely f{iics an Initiation Plan, we seek comment on a
proposed process for transitioning to the new band plan. As detailed below, we propose to make all
spectrum in such MEAs available by clearing existing spectrum assignments, issuing incumbent EBS and
BRS licensees modified licenses to continue current operations until new licensees give notice of intent to
offer incompatible new services and transferable bidding ot1~ct credits to preserve their ability to access
spectrum of comparable value. We then would assign by auction new licenses in such MEAs pursuant to
the new band plan. We seek comment on all aspects of this proposal. as well as alternatives.

%97 See generally Implementation of Section 309(j) of the Commumcanons Act — Competitive Bidding, PP Docket

No. 93-253, Second Report and Order, 9 FCC Red 2348, 2360-2301, ¢* 70-71 (1994). Citing prior Commission
proceedings, the Coalition proposed that participation in an auction ot | I'FS white space should be limited solely to
parties with pending applications for licenses associated with unassizned 1TFS spectrum.  White Paper at 41 and
n.111 (quoting 13 FCC Rcd at 16,002). Previously, the Commussion observed that “it would not serve the public
interest to accept additional competing ITFS applications despite our authority to do so under Section 309(j)(1),”
and therefore the only “eligible bidders in any auction of the pendmyg I'TFS applications” ought to be “those with
applications already on file.” /d. However, this prior observauon apphed solely with respect to “any auction of the
pending ITFS applications[.]” Those applications have been otherwise resolved. We propose that the auction for
clear spectrum discussed herein will be open to all qualified applicants for the reasons set forth above.

%% In the event that particular overlay licenses were returned or otherwise cancelled, there may be unassigned

MDS spectrum available for licensing.
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270. In addition, we also seek comment on whether, in MEAs where proponents timely file
Initiation Plans, individual licensees subject to the Imitiation Plan should be given the option of
participating in the proposed process for transitioning other areas to the new band plan. In brief,
individual licensees that for any reason did not want to accept the new spectrum assignment resulting from
the Initiation Plan could relinquish their new assignment in exchange for a modified license and a
transferable bidding offset credit. Such action might place all potentially available licenses in the band in
a single auction. As discussed further below in ¢onnection with new license areas, this process also may
facilitate the creation of larger, more functional geographic areas than the new licenses created pursuant to
the Initiation Plan. We seek comment on whether such an option might serve the public interest in use of
the spectrum generally, and particularly whether such an option might facilitate implementation of
Initiation Plans by giving opponents subject to Initiation Plans a viable alternative.

a. When to Assign New Licenses

271. As an initial matter, we seek comment on whether the timely filing of an Inittation Plan
should result in licenses for unassigned spectrum in the relevant MEA being made available for
assignment within a specified time period after the filing. Generally, one option would be to conduct a
single auction of licenses for all available spectrum in the band after the close of the three-year period for
filing Initiation Plans, whether the spectrum was unassigned, cleared for purposes of transitioning MEAs
to the new band plan, or relinquished by incumbents voluntarily clearing already transitioned spectrum.
This would enable all potentially interested parties to participate in a single, simultaneous auction offering
transparent price information regarding substitutable or complementary licenses in the band. However,
previously unassigned spectrum might be primarily, or even exclusively, of interest to incumbent licensees
in an area subject to a proponent’s timely-filed Initiation Plan. In such a case, the benefit of making that
spectrum available to enhance the Initiation Plan’s transition to the new band plan might outweigh the
benefit of offering that spectrum in a potential future auction of all available spectrum in the band.
Alternatively, however, making unassigned spectrum available as a result of the filing of an Initiation Plan
could delay the development or implementation of Initiation Plans by posing unanticipated variables for
the proponent.

272, To assist in determining whether one of these or some other scenario is likely to occur,
we seek comment on when to assign new licenses by auction for unassigned spectrum in MEAs subject to
timely-filed Initiation Plans. Should we wait until the time for filing Initiation Plans expires, so that all
spectrum potentially available for new licenses can be identified? Or should we assign licenses for
unassigned spectrum in an MEA as soon as possible after the timely filing of an Initiation Plan? How
quickly should auctions for such licenses be held after the timely filing of the Initiation Plan? Should
there be a minimum amount of time following the filing of an Initiation Plan before such an auction
should be held? Should there be a maximum amount of time? We note that it appears impractical to
conduct auctions for each MEA as Initiation Plans are filed. Is the unassigned spectrum likely to be of
interest to parties other than incumbent EBS and, to the extent such spectrum is available, BRS licensees
in the relevant MEA? Should we give any consideration to any claims by incumbents that assigning such
licenses prior to implementation of the Initiation Plan may interfere with the transition to the new band
plan?

273, We also welcome comment on when to hold an auction of licenses for spectrum that is
not transitioned pursuant to an Initiation Plan. In light of the potential for filing Initiation Plans any time
within three years of the date of the foregoing Report and Order, we could not hold any such auction any
earlier than three years after that date. We seek comment, however, on whether there would be any
reason, other than the practical considerations of preparing to conduct an auction, for the Wireless
Telecommunications Bureau to refrain from considering such an auction beginning three years after the
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Report and Order.
b. Geographic Areas for New Licenses
274. In contrast to new spectrum assignments resulting from proponents’ Initiation Plans, the

Commission will have the flexibility to use new geographic area licensing definitions for new licenses.
We propose to use Major Economic Areas as the basis for new licensing in the LBS and Upper Band
Segment, and to use Economic  Areas as the basis for new licensing in the MBS. We believe these
proposed area definitions provide a better framework for new licensing than GSAs derived from the PSA
of existing EBS and BRS licensees. The geographic limits of existing site-based licenses may limit new
low or high-power services the new service rules otherwise make possible. For example, a licensee
seeking to re-site a high-power transmitter and make use of the flexibility of geographic area licensing
may be unable to do so if the new licensing area is closely hemmed in by other licenses. Furthermore,
licensees seeking to deploy new mobile low-power service may be unable to do so if they cannot
aggregate existing licenses to create a sufficient area to satisfy consumer demand for coverage.

275. License areas for LBS and UBS spectrum. While useable for many purposes, licenses in
the Lower and Upper Band Segments authorizing low-power use offer particularly significant
opportunities for providing ubiquitous mobile service. The larger the service area is, the more likely the
licensee would be able to offer service anywhere that a potential customer may need it. Furthermore,
licensees that choose not to serve the entire geographic area covered by the license could, subject to
Commission rules, partition the license or lease spectrum rights to other parties interested in serving those
areas. Finally, because the transition process adopted in the Report and Order is organized by MEA,
using MEAs to license spectrum in the LBS and UBS may facilitate coordination with incumbents who
develop MEA-based transition plans. We therefore seek comment on using MEAs for new licensing in
the Upper and Lower Band Segments. We also seek comment on alternative proposals for LBS and UBS
area definitions.

276. License areas for MBS spectrum. Licenses in the MBS authorizing high-power uses may
be well suited to fixed broadcasting services, similar to existing ITFS and MDS services. Furthermore,
these licenses may be of greatest interest to licensees seeking to expand services without discontinuing
current service. In light of these factors, we believe that potential MBS licensees would be interested in
areas larger than the PSA of an EBS or BRS license, but not necessarily much larger. Given these
circumstances, license areas smaller than MEAs may meet the needs of potential MBS licensees. We
therefore propose to use Economic Areas as the basis for new licensing in the MBS. We note that EAs
can be aggregated into MEAs, which may facilitate coordination with incumbents who transition into
MBS frequency assignments in accordance with MEA-based transition plans. We seek comment on this
proposal and on alternative proposals.

277. License areas for new licenses for previously unassigned spectrum. Licenses for
previously unassigned spectrum could be licensed based on the defined frequencies and geographic area
that previously were unassigned. In addition, we could consider whether the public interest would be
better served by assigning a single new license for multiple areas. Alternatively, we could make available
new MEA and EA licenses, for low and high-power channels respectively, that would overlay existing
licenses in MEAs subject to an Initiation Plan. These overlay licenses would encompass all previously
unassigned spectrum in particular frequency blocks in the relevant geographic area. The overlay licenses
would not provide any rights with respect to areas covered by other licenses but would simply clarify that
any area within the MEA or EA not covered by the other licenses was the subject to the MEA or EA
license. We seek comment on these alternatives, in particular on whether issuing overlay licenses as
described could inadvertently create any uncertainty regarding the rights of other incumbents?
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278. License areas for relinquished spectrum. As discussed further below, we seek comment
on whether to offer incumbent licensees subject to Initiation Plans the option of relinquishing spectrum
assignments pursuant to the Initiation Plan in order to participate in an alternative transition to the new
band plan. Licenses for spectrum made available by any incumbents exercising this option could be
licensed based on the defined geographic area of the relinquished license. In the event that incumbents
relinquish multiple licenses in a single MEA subject to an Initiation Plan, we could consider whether the
public interest would be better served by assigning a single new license for multiple areas. Alternatively,
we could make available new MEA and EA licenses, for low and high-power channels respectively, that
would overlay existing licenses in MEAs subject to an Initiation Plan. These overlay licenses would
encompass all spectrum previously subject to relinquished licenses in the relevant geographic area. The
overlay licenses would not provide any rights with respect to areas covered by other licenses but would
simply clarify that any area within the MEA or EA not covered by the other licenses was the subject to the
MEA or EA license. We seek comment on these alternatives, in particular on whether either alternative
creates different incentives for incumbent licensees that might opt to participate in the alternative
transition, as well as the different effects, if any, each would have on other incumbent licensees in the
relevant MEA or EA. For example, would defined geographic areas or overlay licenses enhance or
decrease the value of new licenses made available by opt-in licensees, thereby giving those licensees a
greater incentive to relinquish licenses? Could issuing overlay licenses as described inadvertently create
any uncertainty regarding the rights of other incumbents”

c. Frequency Blocks for New Licenses

279. We seek comment on the proper grouping of frequency blocks in an auction of new LBS,
MBS, and UBS licenses. One option would be to licensc cach block in each band segment separately.
Alternatively, we could maintain consistency with current channel groupings by licensing three LBS or
UBS blocks with an MBS block in the same groups incumbents are entitled to receive pursuant to a
proponent initiated transition, i.e., license an “A block™ of three LBS blocks and one MBS block at the
lower end of the respective segments. Should we consider grouping any EBS LBS blocks with any BRS
UBS blocks? We also could group all LBS and UBS spectrum within a service as one segment, with a
separate segment for all MBS spectrum within a service.  We seek comment on these and other
alternatives.

280. We also seek comment on whether parties secking new licenses may be indifferent to the
specific frequencies they receive, so long as they are authorized to use frequencies with particular
characteristics, e.g., in particular band segments or on uniform frequencies across multiple license areas.
If such indifference exists, it may be possible to aliow bidders 1o bid within or across markets on a non-
frequency specific basis. Accepting bids for new licenses based on characteristics bidders consider
relevant without requiring them to specify particular frequencies could make coordination of auction bids
easier and increase the likelihood of assigning the new licenses to parties that value them the most.
Accordingly, we seek comment on whether potential bidders would place different values on different
frequencies in the same area within the same band segment. We note that the Bureau could exercise its
delegated authority regarding auction design so that bidders could be assigned uniform frequencies across
markets by taking that constraint into account when the Commuission assigns licenses, rather than by
having the bidders bid on particular frequencies. Under this approach. if a bidder is indifferent between
frequencies in the same area within the same band segment but values having the same frequency in
adjacent markets, the Commission’s process of assigning specitic trequencies could take that into account,
perhaps simply by assigning frequencies first to bidders winning across adjacent markets. We seek
comment on this approach.

d. Rules for Auctions with New Licenses
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281. We request comment on a number of issues relating to competitive bidding procedures
that could be used to assign new licenses in this band by auction. We propose to conduct any such auction
in conformity with the general competitive bidding rules set forth in Part 1, Subpart Q, of the
Commission’s rules, and substantially consistent with many of the bidding procedures that have been
employed in previous auctions.”” Specifically, we propose to employ the Part 1 rules governing, among
other things, competitive bidding design, designated entities, application and payment procedures,
collusion issues, and unjust enrichment.®’® Under this proposal, such rules would be subject to any
modifications that the Commission may adopt in our Part 1 proceeding.”’’ In addition, consistent with
current practice, matters such as the appropriate competitive bidding design, as well as minimum opening
bids and reserve prices, would be determined by the Wireless Telecommunications Bureau pursuant to its
delegated authority.*’> We seek comment on whether any of our Part 1 rules or other auction procedures
would be inappropriate or should be modified for an auction of new licenses in this band.

e. Bidding Credits for Small Businesses and Designated Entities

282. In 1997, Congress mandated that the Commission “ensure that small businesses, rural
telephone companies, and businesses owned by members of minority groups and women are given the
opportunity to participate in the provision of spectrum-based services.” 83 In addition, section
309(j)(3)(B) of the Act provides that in establishing eligibility criteria and bidding methodologies, the
Commission shall promote “economic opportunity and competition . . . by avoiding excessive
concentration of licenses and by disseminating licenses among a wide variety of applicants, including
small businesses, rural telephone companies, and businesses owned by members of minority groups and

women 1614

283. The Commission’s existing designated entity provisions apply based on an entity’s
qualification as a small business.®”® We note that minority and women-owned businesses and rural

599 See, e.g., Amendment of Part 1 of the Commission’s Rules—Competitive Bidding Procedures, WT Docket No.

97-82, Order, Memorandum Opinion and Order and Noetice of Proposed Rule Making, 12 FCC Red 5686 (1997);
Third Report and Order and Second Further Notice of Proposed Rule Making, 13 FCC Rcd 374 (1997) (Part 1
Third Report and Order); Order on Reconsideration of the Third Report and Order, Fifth Report and Order, and
Fourth Further Notice of Proposed Rule Making, 15 FCC Red 15293 (2000) (recon. pending) (Part 1 Recon Order/
Fifth Report and Order and Fourth Further Notice of Proposed Rule Making); Seventh Report and Order, 16 FCC
Red 17546 (2001); Eighth Report and Order, 17 FCC Red 2962 (2002).

%19 See 47 CF.R. § 1.2101 er seq.

Y See Fourth Further Notice of Proposed Rule Making, 15 FCC Red 15293; see also Part 1 Recon Order/Fifih
Report and Order, 15 FCC Red 15293 (recon. pending) [cite check — recon pending?].

812 See Amendment of Part 1 of the Commission’s Rules - Competitive Bidding Procedures, Third Report and Order

and Second Further Notice of Proposed Rule Making, 13 FCC Red 374, 448-49, 454-55 99 125, 139 (directing the
Bureau to seek comment on specific mechanisms relating to auction conduct pursuant to the Balanced Budget Act of
1997) (Part | Third Report and Order).

o3 See 47 U.S.C. § 309()(4)XD).
® See 47 U.S.C. § 309()(3)B).

5% See 47 C.F.R. § 1.2110(a). Although the Commission previously extended designated entity preferences to
minority- and women-owned businesses, as well as to small businesses, following the Supreme Court’s rulings in
Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1993), and United States v. Virginia, et al., 518 U.S. 515 (1996),
the Commission concluded that it would not be appropriate to adopt special provisions for minority-owned and
(continued....)
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telephone companies that qualify as small businesses may take advantage of the special provisions we
have adopted for small businesses.”’® We seek comment on whether our small business provisions are
sufficient to promote participation by businesses owned by minorities and women, as well as rural
telephone companies. ©” To the extent that commenters propose additional provisions to ensure
participation by minority- or women-owned businesses, or rural telephone companies, they should address
how such provisions should be crafted to meet the relevant constitutional standards.

284. We seek comment on the appropriate definition(s) of small business that should be used
to determine eligibility for bidding credits in the auction. With respect to the auction of EBS licenses, we
further seek comment on any special challenges associated with governmental educational institutions or
non-governmental non-profit educational institutions participating in auctions.

285. In the Competitive Bidding Second Memorandum Opinion and Order, the Commission
stated that it would define eligibility requirements for small businesses on a service-specific basis, taking
into account the capital requirements and other characteristics of each particular service in establishing the
appropriate threshold.®”® The Part 1 Third Report and Order, while it standardizes many auction rules,
provides that the Commission will continue a service-by-service approach to defining small businesses.®"
Generally, when establishing service-specific small business size standards, we look to the capital
required to provide likely service using the spectrum. We do not know the precise type of service that
new licensees may attempt to provide in this band. The Coalition has suggested that the ITFS and MDS
bands may be used to provide ubiquitous broadband services using next generation low-power, cellular
systems on fixed, portable and/or mobile bases.*® We invite comment on whether likely services in this
band may have capital requirements similar to current BRS services; or similar to mobile services, such as
Personal Communications Services; or similar to fixed services, such as services in the 24 GHz and 39
GHz bands. :

286. In the Part I Third Report and Order, we adopted a standard schedule of bidding credits
for certain small business definitions, the levels of which were developed based on our auction
experience.”! The standard schedule appears at Section 1.2110(f)(2) of the Commission’s rules.® Are

(Continued from previous page)
women-owned businesses pending the development of a more complete record on the propriety of race- and gender-
based provisions for future auctions. See Part | Fifth Report and Order, 15 FCC Rcd at 15318-20 9 45-50
(discussing constitutional standards and governmental interests that would justify the use of race- or gender-based
preferences).

818 See Part 1 Fifth Report and Order, 15 FCC Rcd at 15319 9 48; see also FCC Report to Congress on Spectrum
Auctions, WT Docket No. 97-150, Reporr, FCC 97-353 at 29 (rel. Oct. 9, 1997) (finding that special provisions for
small businesses also increase opportunities for minority- and women-owned businesses).

57 We have issued a Notice of Inquiry seeking information about the effectiveness of our provisions to promote
participation by rural telephone companies in our competitive bidding proceedings. See Facilitating the Provision of
Spectrum-Based Services to Rural Areas and Promoting Opportunities for Rural Telephone Companies to Provide
Spectrum-Based Services, WT Docket No. 02-381, Notice of Inguiry, FCC 02-325 (rel. Dec. 20, 2002).

¥ Implementation of Section 309(j) of the Communications Act—Competitive Bidding, PP Docket No. 93-253,
Second Memorandum Opinion and Order, 9 FCC Rcd 7245, 7269 4 145 (1994) (Competitive Bidding Second
Memorandum Opinion and Order), 47 CF.R. § 1.2110(c)(1).

' part | Third Report and Order, 13 FCC Red at 388 § 18; 47 C.F.R. § 1.2110 (c)(1).

620 See White Paper at 11.

€21 See Part 1 Third Report and Order, 13 FCC Red at 403-04 9 47.
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these levels of bidding credits appropriate for this band? For this proceeding, we would propose to define
an entity with average annual gross revenues not exceeding $40 million for the preceding three years as a
“small business;” an entity with average gross revenues not exceeding $15 million for the same period as a
“very small business;” and an entity with average gross revenues not exceeding $3 million for the same
period as an “entrepreneur.”®” In the event that we offer bidding credits on this basis, we propose to
provide qualifying “small businesses” with a bidding credit of 15%, qualifying “very small businesses”
with a bidding credit of 25%; and qualifying “entrepreneurs” with a bidding credit of 35%, consistent with
Section 1.2110(f)(2).°** Finally, we invite comment on the effect of potentially having three small
business sizes, and bidding credits, for new licenses in this band while having had only one small business
size (average annual gross revenues for the preceding three years not exceeding $40 million) and one
credit (15%) in the BRS service.*” We seek comment on this proposal.

287. We recognize that educational institutions and non-profit educational organizations
eligible to hold EBS licenses may have unique characteristics. We therefore invite comment on whether
distinctive characteristics of EBS licensees require distinct rules for assessing the relative size of potential
participants in an auction. How do our designated entity provisions comport with the unique challenges
and status of educational institutions? Should we establish special provisions for non-profit educational
institutions that may want to have access to EBS spectrum but do not have the financial capability to
compete in an auction for spectrum licenses? Commenters that propose special provisions for non-profit
educational institutions should address the statutory basis for such proposals. Our standard schedule of
small business bidding credits provides for bidding credits based on a calculation of bidders’ average
annual gross revenues for the three years preceding the auction.*”® We seek comment on whether the non-
commercial character of EBS licensees requires any special procedures for determining the average annual
gross revenues of such entities. For example, are our standard gross revenue attribution rules an
appropriate method of evaluating the relative resources of universities and government entities? We also
invite comment on whether some other criterion besides average annual gross revenues should be used for
identifying small entities among EBS licensees and similar applicants.

288. Commenters proposing alternative business size standards should give -careful
consideration to the likely capital requirements for developing services in this spectrum. In this regard,
we note that new licensees may be presented with issues and costs involved in transitioning incumbents
and developing markets, technologies, and services. Commenters also should consider whether the band
plan and characteristics of the band suggest adoption of other small business size definitions and/or
bidding credits in this instance.

2. Transitions to the New Band Plan When No Proponent Files a Timely
Initiation Plan

289. Notwithstanding the Commission’s rules facilitating proponent-initiated transitions to the
new band plan, there may be some MEAs where potential proponents are unable or unwilling to develop a

(Continued from previous page)
622 See 47 C.F.R. § 1.2110()(2).

623 See 47 C.F.R. § 1.2110(f)(2). We note that we will coordinate the small business size standards for ITFS in this
proceeding with the U.S. Small Business Administration.

524 47 C.F.R. § 1.2110(0()({)-(iii).
623 See 47 C.F.R. § 21.961(b).
626 See 47 C.F.R. § 1.2110(b).
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viable Initiation Plan within the allotted three-year period. Although we could extend the three-year
period for filing Initiation Plans, we are concerned that this would introduce delay and uncertainty into the
transition process and could frustrate successful implementation of the new band plan. We believe that in
MEAs for which no Initiation Plan is submitted within the three-year period, the Commission should
move the transition forward by adopting an alternative process for transitioning to the new band plan.
Accordingly, with respect to such MEAs, we seek comment on the proposal detailed betow, as well as on
other alternatives proposed.

290. In summary, the proposal presented here calls for the Commission to adopt rules to clear
current spectrum assignments from the band while preserving the incumbents’ ability to access spectrum
comparable in value to currently assigned spectrum. As an initial matter, incumbents would receive
modified licenses to enable them to continue current operations, for the duration of the license, so long as
those operations did not conflict new licensees’ plans to utilize the spectrum pursuant to the new band
plan.®” Moreover, incumbents would be issued bidding offset credits to enable them to obtain spectrum
licenses comparable in value to their original licenses. The proposal calls for new licenses consistent with
the new band plan to be assigned by an auction open to all potentially qualified licensees. Accordingly,
licenses with restricted eligibility, such as EBS licenses, could be bid on only by parties potentially
meeting all the restrictions on licensees. Incumbents could use their bidding offset credits to obtain
licenses comparable in value to their original licenses in this or any other Commission auction. Finally,
we propose that this alternative transition process include a limited “opt-out” option for incumbents who
prefer to preserve current high-power operations to the extent possible on a frequency block in the MBS,
rather than to pursue the wider options available under the new band plan. New licensees whose licenses
cover spectrum made available by the relocation of such opt-outs would be required to pay the
incumbent’s costs of relocating its operations, including any upgrade to digital transmission. We seek
comment on all aspects of this proposal, as well as on all aspects of other alternatives proposed.

291. We also welcome comment on the following principles guiding the proposal outlined
below, both generally and with regard to how particular aspects of the proposal, or suggested alternatives,
comply or conflict with them. First, the proposal seeks to achieve the benefits of the new band plan and
service rules without imposing inequitable or unnecessary burdens or disruptions on existing spectrum
users and uses, or more particularly on prior Commission licensing decisions authorizing those users and
uses. In this regard, the proposal need not impose any burdens or disruptions greater than those that will
result from a transition to the new band plan pursuant to a proponent-sponsored Initiation Plan. Indeed, if
all the incumbents in an MEA act together under the proposal, they should be able to use the bidding
offset credits that they would receive to outbid any other applicants for new licenses covering all the
incumbents’ original spectrum assignments 1n their MEA. Acting together, such incumbents then could
partition and disaggregate the spectrum to achieve the same result they could have achieved under a
transition pursuant to a proponent’s Initiation Plan. Obviously, incumbents seeking such an outcome
simply should proceed with a consensus Initiation Plan. We seek comment on this alternative proposal for
transitioning to the new band plan precisely because incumbents may be unable to reach consensus on an
Initiation Plan. The point here is simply to illustrate that incumbents need be no worse off under this
proposal than they would be under an Initiation Plan.

292. Second, the proposal to issue bidding offset credits to incumbent licensees, while
somewhat different from past practice, is fundamentally similar to the Commission’s prior grant of

%27 This portion of the proposal would not apply to licenses for operations on MDS channels 1 and 2/2A, which
would be subject to the separate clearing procedures for that spectrum. However, the remaining element of the
proposal, issuing bidding offset credits, would apply to licensees for MDS channels 1 and 2/2A.
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bidding credits when assigning licenses by auction. In essence, the bidding offset credits proposed here
give a bidding preference to incumbent licensees in order to limit the burdens and disruptions on existing
spectrum users and use while facilitating a transition to a new band plan and new service rules. Limiting
the burdens and disruptions on existing spectrum users and uses reflects the public interest in avoiding
unnecessary disruptions to the Commission’s licensing decisions in the public interest. The Commission’s
decisions to license spectrum are only the first step to achieving the public interest benefits of spectrum
use. While past Commission licensing decisions are subject to review and revision, spectrum utilization is
facilitated to the extent that parties utilizing spectrum are able to rely reasonably on the continued
effectiveness of past Commission action licensing the spectrum. All parties, licensees and consumers,
benefit when they can act in reasonable reliance on past Commission licensing action. While the benefits
of the new band plan and service rules cannot be achieved without changing the status quo of existing
licensees, the proposal’s use of bidding offset credits preserves the existing licensees’ ability to access
spectrum of comparable value, and thereby serves the public interest in effective utilization of the
spectrum. '

293, Third, the proposal refiects the indispensable role of the Commission in the management
of the public spectrum resource. The proposal makes use of market mechanisms, such as auctions, where
appropriate but is not an attempt to substitute Commission action for private markets. Adoption of the
new band plan and service rules; the creation of new licenses with more effective GSAs; and the
assignment of licenses taking into account all potential licensees, are functions the Commission is best,
and perhaps uniquely, able to achieve. The proposal attempts to incorporate all these functions in
assigning new licenses for the band.

204, Fourth, the proposal reflects appropriate limits on the Commission’s authority as a
manager of the public spectrum resource. The proposal does not use public funds or credit to compensate
licensees. The bidding offset credits that would be issued would be defined by the spectrum that would be
made available in an auction of Commission licenses. As detailed below, the Commission would quantify
these bidding offset credits in terms of bandwidth and covered population, and the sum total of all the
bidding offset credits would be no greater than the sum total of all the licenses measured in bandwidth and
covered population. While the proposal would create a process for calculating a face dollar value of those
bidding offset credits, the sum total of all bidding offset credits measured in dollars would be no greater
than the sum total of winning bids in an auction of licenses for the spectrum.®*

295. The Commission always balances a variety of public interest goals when managing the
spectrum or making any other decisions within its authority. Accordingly, the foregoing principles are
guidelines and not absolute requirements for the process of transitioning to the new band plan.

a. Modified Licenses for Incumbents to Continue Current Operations
Pending Notice from New Licensees

296. In considering any proposed mechanism for clearing spectrum in MEAs that do not
develop their own transition plan, we must consider the public interest in protecting existing spectrum
uses and users from needless disruption or inequitable treatment. To accomplish these objectives, we

¢2% Should the Commission determine for any reason that the sum total of bidding offset credits should not exceed
the sum total of net winning bids, the Commission would have to consider whether to calculate the face dollar
value of bidding offset credits using net winning bids or whether to refrain from using small business bidding
credits in the auction which will be used as the source of winning bids used to calculate the face dollar value of
bidding offset credits.
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propose to modify existing EBS and BRS licenses, with the exception of licenses for MDS channels 1 and
2/2A, so that incumbents may continue current operations until a new licensee is prepared to use spectrum
pursuant to the new band plan in a manner incompatible with incumbent operations and to issue existing
EBS and BRS licensees bidding offset credits that should enable them to preserve their access to spectrum
of comparable value. With respect to the ability to continue current operations using current spectrum
assignments, licenses for MDS channels 1 and 2/2A would be subject to the separate procedures for
clearing that spectrum.

297. Under this proposal, modified licenses would authorize incumbent licensees to continue
offering services on existing channels for the duration of the original license, but these rights would be
secondary to those conferred by new licenses that we would issue authorizing primary access under the
new band plan. This is intended to enable incumbents to continue operations until new licensees prepare
to offer incompatible new service; not to enable incumbents to conduct long-term secondary operations.
The modified licenses would expire at the end of their term and would not be renewed. Modifying
existing licenses in this manner would effectively require incumbents to clear their current spectrum
assignments when new licensees are ready to use the spectrum in ways incompatible with existing uses.
We seek comment on this proposal.

298. As discussed further below, the bidding offset credits would enable incumbent EBS and
BRS licensees to obtain new spectrum licenses offering spectrum access comparable in value to their
existing licenses. In addition, we propose permitting incumbent licensees to transfer their bidding offset
credits in whole or in part. This could enable incumbents with otherwise limited resources to finance
upgrading or relocating existing facilities to take advantage of the wider options under the new band plan.
We seek comment on this proposal.

299. Geographic Areas of Modified Licenses. The proposed modified licenses held by
incumbents would have a GSA determined according to the process for converting PSAs to GSAs, with
two exceptions. First, as noted above, licensees for MDS channels 1 and 2/2A would not receive modified
licenses. Their continued use of current spectrum assignments would be governed by the separate process
for clearing that spectrum. Second, for purposes of determining modified license rights, we propose that
BRS licenses issued on a BTA basis that have not been built out as required by Commission rules in effect
on the date this Report and Order and Further Notice of Proposed Rulemaking is released be ftreated as
site-based licenses for sites in operation as of that release date. Under this proposal, post-release build-out
would have no effect on the incumbent’s modified license or bidding offset credit. Alternatively, BTA
licensees could receive credit for post-release build-out only if the post-release build-out satisfies build-
out requirements in place prior to the release date. In other words, BTA licensees would be given credit
for build-out that was not completed as of the release date but that was undertaken to meet requirements
existing prior to that date. We seek comment on these alternatives.

300. Procedure for Making New Licenses Primary. We propose the following process to
determine when incumbents with modified licenses would be required to accommodate new primary
licensees. We also seek comment on alternatives. We would require new licensees to provide notice to
the Commission and any affected licensees of intent to commence authorized spectrum use that may
interfere with modified licenses. The notice would identify the relevant new and modified licenses and
certify that the new licensee has complied with Commission rules regarding service of the notice on all
affected licensees and the Commission. As described in the discussion below of the option for
incumbents to “opt-out” of this transition process, the notice also would be required to include a
certification that the new licensee has taken certain actions to relocate “opt-out” licensees covered by the
new license. In the event the Commission subsequently finds that any filed certification regarding
relocation is inaccurate, the new licensee on whose behalf the certification was made shall be responsible
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for all reasonably required costs incurred in the relocation, including the costs of any party arising from
the inaccurate certification. Further, we propose that unlike comparable new licensees making correct
certifications, a new licensee on whose behalf an incorrect certification was made would not be entitled to
recover relocations costs from any other potentially responsible new licensee.

301. We would delegate authority to the Wireless Telecommunications Bureau to issue a
Public Notice listing receipt of such notices from new licensees. The Public Notice listing receipt of a
notice from the new licensee shall constitute constructive notice to all affected licensees. Absent the
required certification, any notice shall be deemed null and void, irrespective of being listed on any Public
Notice listing notices received by the Commission. One hundred and eighty (180) days after release of the
Public Notice announcing the receipt of the notice or 18 months after the close of the three year period for
filing Initiation Plans, whichever comes later, the new license(s) designated in the notice shall become
primary to the modified license(s) designated in the notice. Prior to that time, the modified licenses would
remain primary. As noted above, modified licenses shall not be eligible for renewal, irrespective of
primary or secondary status, in order to assure finality regarding the transition.

302. We seck comment on this proposed notice process. Commenters are asked to discuss
whether any special sanction should be imposed on secondary licensees that interfere with primary
licensees and whether any sanction should be imposed on new licensees that do net commence new use
within a year after filing the notice. Commenters proposing special sanctions for interference by
secondary use should address the appropriate method for measuring the interference. Commenters
proposing sanctions for new licensees not commencing new use should address when to evaluate the new
use, the standards for such evaluation, and the most appropriate sanctions.

b. Bidding Offset Credits for Incumbents to Obtain Spectrum Licenses
of Comparable Value

303. Issuing Bidding Offset Credits. In addition to modifying incumbent licenses as discussed
above, we propose to issue existing licensees, including licensees for MDS channels 1 and 2/2A in the
relevant MEAs, bidding offset credits that can be used to obtain new licenses in the 2496-2690 MHz band
or auctioned licenses in any other spectrum band. We further propose that these bidding offset credits
would be transferable to any other party, so that licensees would have the option of transferring them to
others rather than being required to use them themselves.  We seek comment on this proposal. As a
threshold matter, we believe we have authority to issue the bidding offset credits. The Commission has
authority to take actions necessary to execute its functions and to carry out the provisions of the
Communications Act, not otherwise inconsistent with the Act. 47 U.S.C. §§ 154(i) and 303(r). The
Commission’s functions include management of the spectrum in the public interest, pursuant to Section
303 of the Act, and assignment of licenses to use spectrum in the public interest, pursuant to Section 309.
Issuing bidding offset credits in order to protect existing spectrum uses — and past Commission public
interest judgments reflected in prior licensing decisions — while clearing existing spectrum assignments is
necessary to the management of spectrum in the public interest and not inconsistent with the
Communications Act.

304. Effectively clearing prior spectrum assignments so that new licenses for this spectrum
may be assigned by competitive bidding will promote statutory objectives.®”® Issuing bidding offset
credits is within the Commission’s statutory authority regarding the design of competitive bidding
systems. Section 309(j}(4) of the Communications Act grants the Commission authority to consider a

62% See 47 U.S.C. § 309()(3).
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variety of methods of helping entities pay for licenses that are offered at auction, including alternative
payment schedules, tax credits, and bidding preferences. The legislative history also indicates that
Congress intended that Section 309(j)(4) would provide the Commission with “flexibility to utilize any
combination of techniques that would serve the public interest.”®® Section 309(j}(4)(A) specifically
authorizes the Commission to consider methods of payment that promote Section 309(j)(3)(B) statutory
objectives of competitive bidding, which include disseminating licenses among a wide variety of
applicants. Existing EBS and BRS licensees reflect in part the public interest in disseminating such
licenses (particularly EBS licenses) to a wide variety of locally based licensees. Issuing bidding offset
credits should ensure that such licensees can participate effectively in an auction of new licenses and
thereby promotes that public interest.

305. We propose to quantify the bidding offset credits based on the bandwidth, measured in
megahertz, of the incumbent’s modified license multiplied by the population within the modified license’s
GSA. We refer to this unit of measurement as MHzPops. For licensees of MDS channels 1 and 2/2A,
bidding offset credits would be based on the MHzPops of the licensee’s original license. An incumbent
holding a bidding offset credit for a certain amount of MHzPops could offset, i.e., satisfy, some or all of a
winmng bid for a new license in the same service in this band covering the same population depending on
the ratio between the bidding offset credit MHzPops and the new license’s MHzPops. For example,
suppose an incumbent held a modified EBS license for a single frequency block that entitled it to a 10
MHzPop bidding offset credit. Suppose further that a new EBS license for the same frequency block, i.e.,
with the same bandwidth, as the incumbent’s modified license covered the entire population within the
incumbent’s GSA as well as an equal amount of population outside the GSA, i.e., reached twice the
population with the same bandwidth. That new license could be measured as having 20 MHzPops. The
ratio between the bidding offset credit and the new license, in terms of MHzPops, would be 1:2.
Accordingly, the EBS incumbent could offset 1/2 of the winning bid, regardless of the dollar amount, for
the new EBS license. Note that if the incumbent held modified licenses for two frequency blocks in the
same area, it would double its bidding offset credit and have a 1:1 ratio between its bidding offset credit
and the new license. Such an incumbent could offset, or satisfy, a winning bid of any amount for the new
license. We propose that bidding offset credits be used in this manner only with respect to licenses in the
same service, given the potential different market values of otherwise comparable spectrum, depending on
the service to which it is allocated. Otherwise, licensees in one service could convert their licenses to the
other service without taking into account the differences between the two. We seek comment on this

proposal.

306. We further propose that incumbents be able to use their bidding offset credits to obtain
spectrum licenses in new areas or different bands than those authorized by their original license.
However, spectrum licenses in different areas or in different bands may differ so substantially that it
would be inappropriate to offset winning bids for such spectrum licenses on a uniform MHzPops basis.
Nevertheless, bidding offset credits could be used to offset winning bids for other spectrum licenses fairly
and effectively if the bidding offset credit could be quantified in a generally applicable measurement of
value, such as dollars, rather than MHzPops. We propose that we use an average price per MHzPops,
derived from the auction for new licenses in this band, to give the bidding offset credit a face dollar value.
Once given a face dollar value, bidding offset credits could be used to offset any winning bid for any

%% p.L. 103-66, Omnibus Budget Reconciliation Act of 1993, House Report No. 103-111, Report of the Committee
on the Budget, House of Representatives, to Accompany H.R. 2264, A Bill to Provide for Reconciliation Pursuant to
section 7 of the Concurrent Resolution of the Budget for Fiscal Year 1994, May 25, 1993, at p. 255.
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Commission spectrum license, up to the face amount of the bidding offset credit.”’! In the event that we

issue bidding offset credits, we propose that the Wireless Telecommunications Bureau develop procedures
to advise bidders of the current projected face dollar value of their bidding offset credits during the
auction of licenses in this band based on winning bids in the most recent round, so that the bidding offset
credits could be used for any license in the auction. We seek comment on these proposals.

307. We also seek comment on how to determine the appropriate average price per MHzPops
for quantifying bidding offset credits. For example, should we account for the fact that the new licenses
permit new uses of the spectrum and may reach other population and/or use different frequencies than the
original license? If so, how? Should we calculate different averages for different incumbents depending
on whether the spectrum being cleared by the incumbent in exchange for the bidding offset credit is in
high-power, MBS or for the low-power, lower and upper band segments?

308. We seek comment on three potential methods for calculating the value of bidding offset
credits under this proposal. First, we could average the prices per MHzPops for all the related new
licenses, regardless of any differences between the new licenses, and multiply the bidding offset credit’s
MHzFPops by that average price. Like the proponent-initiated transition process, which would grant each
licensee equal shares of each new band segment, this method makes no distinction among different
licensees that cover the same geographic area. However. as a consequence, this method also makes no
distinction between the different values for the different types of new licenses. Second, recognizing that
the original ITFS or MDS license only permitted high-power use of the spectrum, we could determine the
face dollar value of the licensee’s bidding offset credit by multiplying the bidding offset credit’s
MHzPops by the average price per MHZzPops for related MBS licenses permitting similar high-power use.
Third, recognizing that original licensees may need to acquire LBS/UBS licenses to retain current
bandwidth and that prices for such licenses may exceed MBS prices, we could multiply the bidding offset
credit’s MHzPops by a weighted average of the average price per MHzPops for related MBS licenses and
related LBS/UBS licenses. For example, we could weight the two equally (even though there is more than
three times as much LBS/UBS spectrum) by taking the mean of the average price per MHzPops for related
MBS licenses and the average price per MHzPops for LBS UBS licenses. We seek comment on these and
any other alternatives for determining the average price per MlizPops to use in calculating the face dollar
value of bidding offset credits.

309. Regardless of how we take into account various fuctors discussed above, we propose to
set average prices per MHzPops for bidding offset credits 1ssued 1o EBS licensees using prices for new
EBS licenses and average prices per MHzPops for bidding ofisct credits issued to BRS licensees using
prices for new BRS licenses. In this way, we can take mio account the effect of restricting the parties
eligible to hold EBS licensees in setting the face dollar valuc of mdding offset credits and leave the parties
holding the bidding offset credits free to use them as they sce it

310. As discussed above, we believe that cach new MBS license will cover an entire EA and
each new license for the LBS and UBS will cover an cntire MI-A. Consequently, each new license will

&1 For example, if the modified license authorized exclusive use of frequencies equaling 10 megahertz in a GEA
with a population of 10 million, the licensee would receive a bidding offset credit for 100 million MHzPops.
Subsequently, presuming the appropriate average price per MI{zPops of related new licenses is $2, the bidding offset
credit would have a face value of $200 million (100 MHzPops * $2 per MHzPops). A party holding the bidding
offset credit could use it to offset up to $200 million of winning bids for Commmuission spectrum licenses. For
example, if the winning bid for a new license is $150 million, the bidding offset credit could be used to offset that
winning bid in entirety, while retaining a remaining face value of $50 million.
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cover larger areas and different populations than the modified EBS and BRS licenses. The face doilar
value of the bidding offset credit would be calculated using a uniform average price per MHzPops with
respect to all population covered by the new license. Accordingly, the difference in population between
the incumbent’s modified license, which is the basis of the bidding offset credit’s MHzPops, and the new
license does not require altering the proposed process above for calculating the face dollar value of the
bidding offset credit. However, EBS and BRS licenses may reach populations covered by more than one
new license geographic areas. In that event, to take into account the potential differences between the
average prices per MHzPops in the different new license areas, the bidding offset credit issued to the
licensee would be treated as two independent bidding offset credits, one in each new license area.*> We
seek comment on this approach.

311. Dividing and Transferring Bidding Offset Credits. We propose that bidding offset
credits should be divisible, given that parties using the bidding offset credits may be interested in a variety
of licenses and that bidding offset credits are unlikely to precisely equal future winning bids. In addition,
parties receiving bidding offset credits may need flexibility regarding business plans to offer spectrum-
based services. We believe that such parties should be free to transfer some or all of their bidding offset
credits. Because the Commission will be able to evaluate whether any transferee holding a bidding offset
credit is qualified to be a licensee at the time the Commission considers a license application, the public
interest in the qualifications of licensees would not be implicated by a transfer of the bidding offset credit.
Moreover, permitting existing EBS and BRS licensees to transfer their bidding offset credit in whole or in
part could facilitate relocating existing facilities, thus serving the public interest in avoiding unnecessary
disruptions to existing services. We seek comment on whether it would be appropriate to adopt a time
limit for parties to make us of the bidding offset credit, to provide definition and certainty with respect to
the continued viability of the bidding offset credit or for any other reason. Finally, we do not see any
reason to propose limitations on the transfer or use of bidding offset credits held by EBS licensees. The
face dollar value of the bidding offset credits issued to EBS licensees would be calculated using the
average price per MHzPops of new EBS licenses. Accordingly, the face dollar value of the bidding offset
credit will incorporate any effect restrictions on EBS licenses may have on the price for such licenses.
Therefore, we do not propose to limit subsequent use of the bidding offset credit to EBS licensees or EBS
licenses. In effect, EBS licensees that do not use their bidding offset credit to obtain a new EBS license
have transferred their former spectrum assignment to a new EBS-qualified licensee and are then free to
use the bidding offset credit they receive as best serves their needs. The public interest reflected in the
restrictions on licensees eligible to hold EBS licenses is protected by limiting new EBS licenses to
qualified licensees.

312, However, in order to prevent future disputes regarding the parties that are entitled to use
a bidding offset credit, we propose to require that all parties to any transfer notify the Commission of any
transfer, identifying all relevant parties, and waive any claims for relief that would require returning the
bidding offset credit to the transferee. Such a waiver would not require that the parties waive any claims
for relief other than returning the bidding offset credit, e.g., claims for monetary damages. We seek
comment on this procedure generally and in particular regarding whether additional protections are

2 For example, if a modified 10 megahertz license reaches two million people in the area covered by one new
license and eight million people in the area covered by a second new license, we will treat the bidding offset credit as
having 20 million MHzPops with respect to the first new license and 80 million MHzPops with respect to the secend.
Assume the auction results in an average price per MHzPops of $1 for the first new license and $2 for the second.
The bidding offset credit have a face dollar value of $180 million ((20 million MHzPops * $1/MHzPops) + {80
million MHzPops * $2/MHzPops)) = $20 million + $160 million = $180 million). Once the face dollar value is
determined, no further distinction needs to be made between the two areas reached by the modified license.
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available and necessary to protect against any efforts to force returns of the bidding offset credit. Would
it protect against subsequent attempts to avoid transfers in bankruptcy to require that the parties give
advance notice of a transfer and only consummate the transfer after a waiting period? If so, how long
should the waiting period be? Would a waiting period unnecessarily complicate transfers of bidding
offset credits?

c. New Licenses and Relocation of Incumbents Opting not to Receive
Modified Licenses and Bidding Offset Credits

313, Opt-outs. Existing licensees that only want to continue current high-power operations
solely in their limited PSA/GSA may not find new licenses suitable for such uses. For example, there may
be no new license covering precisely the same geographic area as the existing license. Consequently, we
propose offering such licensees an opportunity to retain their GSA rather than receive a bidding offset
credit to obtain a new license. In such cases, the licensee’s current license would be modified in the same
manner as all other licensees being cleared. The modified license would grant the licensee primary status
on the relevant spectrum until a new licensee gives proper notice of incompatible new uses. The modified
license then would grant the licensee secondary status for the remainder of the license term. The modified
license would not be renewable. In addition, an opt-out licensee would receive a new 6 megahertz
primary license for operations in its current GSA on frequencies selected by the Commission at the core of
the MBS. The new license would have the same geographic area as the modified license, would have
primary status, and would be eligible for renewal. We seek comment on this proposal.

314. The new band plan provides only one six megahertz block for high-power operations in
the MBS for each original license in the band. Consequently, in areas subject to an proponent’s Initiation
Plan, incumbent licensees are entitled to only one six megahertz block in the MBS. In areas not
transitioned pursuant to an Initiation Plan, incumbents that opt-out of receiving bidding offset credits in
order to continue high-power operations likewise will receive a six megahertz block in the MBS. In
addition, such incumbents will have others pay for their relocation. The conversion to digital transmission
may enable some licensees to continue offering the same services on six megahertz that they may have
offered on twenty-four, presuming they were licensed on all four channels in a group, prior to the
implementation of the new band plan. As discussed below, we propose that digital facilities capable of
transmitting on six megahertz the same services previously transmitted on a larger amount of bandwidth
using analog facilities be considered “comparable” to such analog facilities when determining the
obligations of others to pay for the incumbent’s relocation. Perhaps most importantly, in areas where
bidding offset credits are made available, incumbent licensees that want additional bandwidth in the MBS
for high-power operations will have the opportunity to obtain it at the auction of new licenses.

315. Financing Relocation of Opt-Outs. We propose that the cost of relocating current
licensees that opt-out should be paid by the new licensees for whose licenses spectrum is made available
by the relocation. Licensees choosing to receive new MBS licenses rather than bidding offset credits may
incur significant costs to relocate to the new high-power MBS. Given the non-commercial nature of EBS
licensees, licensees that opt to receive a six megahertz license rather than a bidding offset credit in order
to assure continuation of existing services may have difficulty financing their relocation. BRS licensees
choosing to receive a new MBS license rather than a bidding offset credit also may lack capital for
relocation. If we adopt the proposal to auction new licenses without designating frequency blocks until
after the auction, bidders for new licenses may not know when bidding whether their specific spectrum
was occupied by the relocating licensee. Given that all bidders for new licenses that encompass the
geographic area covered by the original license may win frequencies covered by the original license, we
propose that in such circumstances all new licensees with licenses encompassing the geographic area
covered by the original license be deemed to benefit from the relocation. In the event that we accept bids
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for new licenses for specific frequencies, the new licensees winning license for frequencies covered by the
original license would benefit from relocation. We propose that relevant new licensees pay for the
relocation of the original licensee pursuant to the procedure described below. We seek comment on this
proposed procedure.

316.  With respect to licensees who propose to opt-out of the bidding offset credit process and
accept MBS spectrum, we propose delegating authority to the Wireless Telecommunications Bureau to
announce a date for such licensees to file a relocation plan. The date for filing shall be at least sixty (60)
days prior to the start of any auction for new licenses in this band. In the filing, relocating licensees
would provide a detailed proposal setting forth all actions reasonably required to relocate their current
facilities or construct comparable new facilities consistent with the new MBS license. In light of the
limited availability of MBS spectrum and the need for relocating licensees to make due with less
bandwidth, we propose that digital transmission facilittes capable of carrying the same number channels
previously carried by the licensee on four analog channels be considered comparable to the analog
transmission facilities. The proposal would itemize the cost of each action to be taken, and would
document costs already incurred. We seek comment on this proposed approach.

317. We also propose that relocating licensees be able to relocate themselves and
subsequently seek reimbursement from new licensees. licmized costs related to relocation that the
licensee incurs prior to the date of filing shall be deemed reasonably required. Itemized costs related to
relocation that the licensee incurs after the date of filiny that are less than or equal to the estimates
provided in the filed relocation plan shall be deemed reasonably required but subject to review, Costs
related to relocation that the licensee incurs after the date of filing that exceed the estimates provided in
the filed plan shall be deemed not reasonably required-and are not recoverable.

318. Further, we propose that new licensees holding licenses that encompass the geographic
area of any relocated license would be required to certify to the Commission that they have taken
reasonably required actions to relocate the affected licensce and that the relocated licensee has been
reimbursed for all reasonably required relocation costs that 1t incurred. Such certifications would be
required to detail all actions taken in this regard. Reimbursement would include any reasonably required
costs subject to review, unless such costs were determined by binding arbitration to be not reasonably
required as part of the relocation. We propose that if the Commission should find relocated licensees
unreasonably refused to submit to binding arbitration. the relocating licensee would not be entitled to
recover any costs subject to review. In the event that affected hicensees do not relocate themselves, new
licensees would be required to relocate them by taking the actions set forth in the filed relocation plan,
paying the cost of such relocation up to one hundred and twenty percent (120%) of the estimate provided
in the plan. No new licensee would have any obligation to relocate the affected licensee or pay any
relocation costs to the relocated licensee once any responsible new licensee certifies that it has paid
reasonably required relocation costs of one hundred and twenty percent (120%) of the estimate provided
in the plan.

319. Absent the required certification, we propose that any notice of intent to commence new
operations pursuant to the license that may conflict with existing uses would be deemed null and void,
regardless of whether it is inadvertently listed on any Public Nouce listing notices received by the
Commission. In the event the Commission subsequently found that any filed certification is inaccurate,
we propose that the new licensee on whose behalf the certification was made would be held responsible
for all reasonably required costs incurred in the process of relocation irrespective of the estimates in the
filed relocation plan, including the costs of any party arising from the inaccurate certification. Under this
proposal, such a new licensee would not be entitled to recover any amounts it pays from any other new
licensee responsible for relocation costs. With the exception of any responsible new licensee that files an
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inaccurate certification regarding relocation, we propose that any responsible new licensee paying more
than the fraction of the recoverable relocation costs equal to the new licensee’s fraction of bandwidth
made available in the area in the auction would be entitled to recover excess amounts from any other
responsible new licensee that has not previously paid its own fractional share.

B. Performance Requirements

320. Background. In the NPRM, we sought comment on what performance requirements
should be applicable to MDS BTA authorization holders and site-based MDS and ITFS licensees.**
Given our decisions to adopt geographic area licensing for these services,” and to eliminate forfeiture,
cancellation, and discontinuance of service rules for certain BRS and EBS licensees,™ we conclude that it
is necessary to review performance requirements for these services as well. Because these standards exist
1n order to encourage licensees to build out wireless facilities, we sought comment specifically on whether
the existing benchmarks were adequate or whether these standards actually frustrated licensees’ abilities
to deploy service quickly and efficiently.*® As noted in the NPRM, the Commission has been willing to
entertain “substantial service” as a flexible, alternative approach that fulfills our goal of promoting
innovation and development by maximizing flexibility in the service rules.”” Many commenters favor
this standard, offering that a substantial service approach is a better alternative to current static build-out
requirements, which follow fixed time-schedules.®®® We also sought comment in the NPRM as to the
appropriate method for conducting a substantial service analysis, including what factors a licensee may

use to demonstrate substantial service including “safe harbors”.**

321. The Commuission seeks to prescribe performance requirements that serve “to ensure
prompt delivery of service to rural areas, to prevent stockpiling or warchousing of spectrum by licensees
or permittees, and to promote investment in and rapid deployment of new technologies and services.”*

Additionally, we seek to promote the availability of broadband to all Americans, including broadband

%33 NPRM, 18 FCC Red at 6799-6804 1§ 190-198.

634 See Section /V.A.4 , Ssupra.

%3 See Section IV.D.11, supra.

538 See NPRM, 18 FCC Red at 6799 9 190.

57 See NPRM, 18 FCC Red at 6800 4 191. See also, Amendments to Parts 1, 2, 87 and 101 of the Commission's
Rules To License Fixed Services at 24 GHz, Report and Order, 15 FCC Red 16934, 16951 9 37 (2000) (24 GH=
Report and Order) (“Based on the record in this proceeding, we believe that the substantial service standard, in lieu
of specific coverage requirements best serves the public interest. In addition to being consistent with the approach
used in other wireless services, we believe that this standard is sufficiently flexible to foster expeditious development
and deployment of systemns and will ultimately create competition among service providers in this band.”).

63% See NPRM, 18 FCC Red at 6802 9 193. The most important construction requirements currently applicable to
MDS BTA authorization holders are that such licensee has a five-year build-out period, beginning on the date of the
grant of authorization, and in that time the licensee must construct stations that will provide service signals to at least
two-thirds of the population of the applicable service area. See generally 47 CF.R. § 21.930. Site-based MDS
licensees must construct their facilities within twelve months of the date of their grant. See 47 CF.R. § 21.43. Site-
based ITFS licensees must construct their facilities within eighteen months of following the issuance of their
construction permit. See 47 C.F.R. § 73.3534.

%% See NPRM, 18 FCC Red at 6800, 6802-03 94 191, 193-97.
0 47 USC §309()(4)(B).
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technologtes for educators, and to encourage the highest valued use of radio licenses and promote the
economic viability of services in this band by ensuring that the spectrum is as fungible, tradable, and
marketable as possible. Thus, in order to accomplish these goals, we believe a market-oriented approach
to spectrum policy best ensures the build-out of wireless facilities and broader provision of wireless
services.”! We believe that economic forces will guide competing providers to innovate and broaden
deployment of services. To this end, we aim to provide licensees greater flexibility “to tailor the use of
their spectrum to unique business plans and needs.”*” We believe that establishing more flexible rules
will result in ubiquitous, high-quality service to the public and at the same time encourage investment by
increasing the value of licenses. We believe more flexible rules will make licensees more economically
viable and will provide incumbents with reasonable opportunities to continue their current uses of the
spectrum. We believe flexible rules will also facilitate speedier transition and deployment in the band.
For the reasons discussed herein, we tentatively conclude that performance requirements based on the
substantial service standard set forth in Part 27 of our Rules™ will provide the strongest incentives to
licensees to develop and deploy new services. We seek comment on specific safe harbors that will satisfy
the substantial service requirements tentatively adopted for BRS and EBS services.

322. “‘Substantial’ service is defined in Part 27 of our Rules as service which is sound,
favorable, and substantially above a level of mediocre service which just might minimally warrant
renewal.”** The Commission has implemented substantial service requirements for other wireless
services.*® Among our goals, we seek to clarify and stabilize the regulatory treatment of similar
spectrum-based services. Thus, we believe that adopting substantial service performance requirements for
BRS and EBS services will create regulatory parity between these services and other wireless services.**
And “[wihile the definition of substantial service is generally consistent among wireless services, the
factors that the Commussion wil] consider when determining if a license has met the standard vary among
services.”®’ We believe that within a substantial service framework, refined measures may be adopted to
suit any challenges that BRS and EBS licensees face in development and deployment. Our decision to

4 See Facilitating the Provision of Spectrum-Based Services to Rural Areas and Promoting Opportunities for Rural
Telephone Companies to Provide Spectrum-Based Services, Notice of Proposed Rulemaking, 18 FCC Red 20802,
20819 v 34 (2003) (Rural NPRM).

*4> See Rural NPRM, 18 FCC Red at 20819 9 34.
% See 47 C.F.R. § 27.14(a) (2004).
47 C.F.R. § 27.14(a).

645 See, e.g., Rural NPRM, 18 FCC Red at 20819 9 34 (“In more recently adopted rules for wireless services, such as
our Part 27 rules for private services, Lower and Upper 700 MHz, 39 GHz, and 24 GHz, the Commission established
the substantial service standard as the only construction requirement.”). See also Coalition Proposal at 44. (“There is
ample precedent for [a substantial service] approach as the Commission has adopted this very same requirement for
operate at 2.3 GHz, the Upper 700 MHz band, the Lower 700 MHz band, the paired 1392-1395 MHz and 1432-
1435 MHz bands or the unpaired 1390-1392 MHz, 1670-1675 MHz and 2385-2390 MHz bands.”).

4 See also Rural NPRM, 18 FCC Red at 20821-22 € 37-38. See also 24 GHz Report and Order, supra note 5, at
16951 9 37.

47 See Rural NPRM, 18 FCC Red at 20819 % 32. “For example, in some wireless services, the Commission
indicated that licensees providing niche, specialized, or technologically sophisticated services may be considered to
be providing ‘substantial service.” In other services, the Commission has indicated that licensees providing an
offering that does not cover large geographic areas or population. . ., but nonetheless provides a benefit to consumers,
also may meet the standard.” Id. atn.75 (citations omitted).
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