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Consumer & Governmental Affairs Bureau
Washington, D.C. 20554

AUG 16 2004

Control No. 0402445

The Honorable Charlie Norwood
U.S. House of Representatives
315 West Savannah Street
Toccoa, GA 30577

Dear Congressman Norwood:

Thank you for your letter of July 19, 2004, on behalf of your constituent, Robert W.
Lowell, regarding the Commission’s recent amendments to the rules implementing the
Telephone Consumer Protection Act of 1991 (TCPA). Mr. Lowell, who is a member of ACA
International (ACA), the national association of credit and collection professionals, explains
that the TCPA rules conflict with the Fair Debt Collection Practices Act (FDCPA), resulting in
confusion and workability issues for his business. He seeks your assistance in contacting the
FCC regarding a petition filed by ACA to resolve this apparent conflict.

The TCPA was enacted to address certain telemarketing practices, which Congress
found to be an invasion of consumer privacy and even a risk to public safety. The TCPA
specifically prohibits calls using an autodialer or prerecorded message to certain numbers,
including wireless telephone numbers. In addition, the TCPA directs the Commission to adopt
rules requiring all prerecorded messages to identify the business, individual or entity initiating
the call and the telephone number or address of such entity.

On July 3, 2003, the Commission released a Report and Order in CG Docket No. 02-
278, which adopted rules establishing a national do-not-call registry and other amendments to
its telemarketing and facsimile advertising rules. Following the release of the Report and
Order, the Commission received over 60 petitions for reconsideration and/or clarification of
the amended rules, including ACA’s petition. ACA seeks clarification that the Commission’s
rules do not apply to debt collectors, given the apparent conflict with the FDCPA. These
petitions are currently under review and pending before the Commission. Therefore, we have
placed a copy of your correspondence in the public record for this proceeding.

We appreciate your comments and understand the importance of these issues for ACA
and its members. Please do not hesitate to contact us if we can be of further assistance.

Sincerely,

D

'\\' K. Dane Snowden
Chief
Consumer & Governmental Affairs Bureau
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July 19, 2004 C

The Honorable Michael Powell
Chairman

Federal Communications Commission
445 12th Street SW, Room 8-C432
Washington, D.C. 20554

Dear The Honorable Powell:

My constituent, Mr. Robert W. Lowell of Georgia Credit and Collections Bureau, Inc. of
Blairsville, Georgia, has contacted me concerning a problem with the Federal
Communications Commission. For your reference, I have included a copy of Mr.
Lowell's correspondence with my office.

I would appreciate you providing me with any information you feel may help address my
constituent's concerns. Please address your response to Wanda Tate in my Toccoa
district office. This office is located at 315 West Savannah Street, Toccoa, Georgia
30577. You may also contact my office by calling (706) 886-2776.

Thank you for your attention to this matter. Ilook forward to hearing from you.

27 JUL 2004RCUD

Sincerely,

Qo

Charlic Norwood
Member of Congress

Enclosure

PRINTED ON RECYCLED PAPER
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GEORGIA CREDIT & COLLECTIONS BUREAU, INC.

Licensed & Certified Crediit & Collections Specialist
Jane 15, 2004 Member of Equitax, Experian & Trans Union
! Member of American Collectors Association

The Honorable Charlie Norwood
U.8. House of Representatives
Watbingten. D.C. 20515

Dear Representative Norwood:

I am the President of Georgia Credit & Collections Bureau, Inc. located in Blairsville, Georgia, which employs 30
workers. I am writing to request your immediate assistance in coatacting the Federat Communications Commission
(FCC) on behalf of my company and the thousands of other credit and ooflection industry members nationwide.

I belong to ACA International {ACA), the national association of credit and collection professionals. On August 25,
ZWB.ACAMIWMMM&:FCCWMWMMMW
debt collection activity cansed by the Commistion’s 2003 modifications to the Telepbone Consumer Protection Act
(TCPA) regulstions. 1 bave atiached the ACA Position Paper for your review. Although the ACA petition is
considered non-controversial, the FCC has oot acted.  The credit and collection industry needs relief from the
compliance predicament resulting from the TCPA rule modifications. .

First, as it stands today, collection agencies face a conflict that forces them to violate the primary federal Jaw
governing the industry (Fair Debt Collection Practices Act - FDCPA) in order to comply with the FCC's TCPA
regulations. The new TCPA regulatory requirement that a company must transmit its registered name at the
begitwing of pre-recorded message potentially would trigger Liability under the third-party disclosure
prohibition of the FOCPA. The FDUPA prohibits collection agencics, when communicating with consumers, from
disclosing the existence of a debt to a third-party without proper authorization,

Secondly, the TCPA regulations sre intended 10 limit the ust of aniodialers and pre-vecorded messaging by
telemarketers. The Federal Trade Commisgion (FTC), the primary regulator of the credit and colloction jndustry, has
determined that debt collection activity is not considered telemarketing. But, the FCC's rules erromoousty hunip debt
cotlectors into its teleruasketing restrictions. Credit and collection companics use sophisticated technologies such s
autodialers and pre-recorded messaging to efficiently collect outstanding debts on bebalf of their clients. The revised
TCPA regulations unfairly restrict market foroes by limjting the use of technology foc legitimate collection purposes.

Clurly.t!nPCCdidmintcndtomthsewmkabiliumwhummmmmpmwm Thousands of
credit and collection companies are held bostage by the inconsistent requirements found in the FDCPA and the TCPA
regulations. 1 need your support to encourage the FCC to act quickly 1o resclve the unintended consequences of the

- ) ” N

TCPA regulations.
The 15 members of ACA International wouild greatly appreciate your belp. Iﬁllbemmcﬂn;yg:rmﬁwiﬂinaday
or 50 tu work together w generate congressiagal pressure on the FCC. If you have any questions or need further
information, please contact roe at (800) 933-3360.
Tt - Feard S
Robert W. Lowell -
Ce: ACA Internatioal AMERICAN COLLECTORS u
arseciation menber
*Covering the Sontheast with professional collection service”
739 189Rog_q~s Street, _Snitr..ml
'“"Jﬁf&”w"' Ro"di;ua:g Blairsville, Georgia 30512

(770)955-7830 (706} 7:5-8&23 . j:&_OPRZ!}-:!JSO

E-mail: gacredigalite).net
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ACA

INTERNATIONAL
The Atsociagan of Crediz
and Colkedion Proksvonak

The Unintended Consequences and Remedy for the
FCC’s Telephone Consumer Protection Act (TCPA) Modifications

ACA Interpational, on behalf of the credit and collection industry, encourages the Federal Commumications
Co;upﬁghn(FCC)mmwdymemﬁnuﬁedwrkabﬂﬂyismubampeﬁnghgiﬁmdeMwuwﬁm
actuvity caused by the Commission’s 2003 modifications to the Telephone Consumer Protection Act
(TCPA) regulations. :

Backgrougd
On}uIyZS,ZMB,theFCCpmnulgmdmgnlaﬁonspursuamwtthCPAwhich,a:mngother
requirements, stipulate that when a company uses a pre-recorded message to communicate with consumers,
the pre-recorded message must identify the name of the company as registered with state authoritics. Also
m the final TCPA rognlations, the FCC, in its atternpt to regulate telemarketing sales calls, has prohibited
thgmofmwm&a!umd/wpmtdndmngemphuauuwpammawinmpmm
PrIOT express penmission.

Both of these regulations pose unintentional, but nevertheless, gravely serious compliazce issues for the
oredit and collection industry. ACA Imemational understands the FCC's intent to curb unwanted
telemarketing calls, but the Commission’s cfforts have negatively impacted the busginess of lawful and
ethical debt collection,

Workabilitv 1
Yesue I: The new TCPA regulatory requirement that a company must transmit its registered name
at the beginning of pre-recorded message potentially would trigger liability under the third-party
disclosure prohibition of the Fair Debt Coflection Practices Act (FDCPA). The FDCPA is the primary
federal law goveming the credit and coflection industry, The FDCPA prohibits collection agencics, when
communicating with consumers, from disclosing the existence of a debt to a third-pasty without proper
authorization. Such disclosure would ocour if someone, other than the imtended recipicnt, listens $o the pre-
recorded message.

Debt collection agencies having names that suggest they are in the business of collecting debt, for example,
“ABC Collections, Inc.” or “ABC Recoveries, Inc.,” cannot comply with this TCPA regulation without
simultanecusly violating the FDCPA. The FCC's requirement that a debt collector convey its
registered name at the beginning of a pre-recorded message could easily expose the collector to
Liability under the disclosure prohibitions of the FDCPA. :

Issue IT: The ncw TCPA regulations are intended to restrict the use of autodialers and pre-recorded
message technologies by telemarketers. Debt collectors are not telemarketers. The Federal Trade
Commission (FTC), the primary federal agency regulating the credit and collection industry, has
already determined that debt collection calls do not constitute “telemarketing.” However, the
FCC rule contradicts what the FTC has already resolved -~ that debt collectors are not
»telemarketers” within the meaning of the TCPA. It was Congress’ intent that the FTC and the

FCC should promuigate consistent rules. Therefore, by following the FTC's lead, the FCC should

! FTC Telmnarketing Sales Ruls, 68 Fec. Reg. 4550, 4664 n. 1020.
ACA International; 4040 W. 70 Street, Minneapolis, MN $5435; (952) 526-6547, www.scaintemationsl. ofg
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similarly determine debt collection calls do not constitute telemarketing and exempt such calls
from the TCPA regulations.

As part of the FCC's intent behind the limitation on telemarketers’ use of autodialers and pre-
recorded messaging is that consumers do not expressly consent to receiving calls to wireless
numbers. Collectors, however are not telemarketers and do not telephone consumers to sell or
market goods or services. Rather, they contact consumers for the primary purpose of completing
a transaction from which consumers already have obtained a benefit, but have not fully paid.
Consumers arguably give their implied consent to be contacted for legitimate collection purposes
when they enter into an agreement for goods or services. Telephone calls to a wireless or
wireline number which are initiated for the purpose of collecting a debt should not be subject to
the TCPA's autodialer or pre-recorded message restrictions and the doctrine of implied consent
should be formally recognized by the Commission.

The debt collection market generates approximately $13 billion in revenues for United States
companies.? Credit and collection companies use sophisticated technologies such as antodialers and pre-
recorded messaging to efficiently collect on this massive amount of outstanding debt. The revised TCPA
regulations unfairly restrict market forces by limiting the use of technology for legitimate collection
purposes.

ACA Internagional Asti
On August 25, 2003, ACA International filed a Petition for Reconsideration and Clarification with the FCC.
Tho petition requests the Commission to reconsider the regulation which requires pre-recorded messagos to
include the registered name of the business in light of the conflict with the FDCPA. Additionally, the
peﬁﬁmmummeFCmewededbﬁunmcmwdiﬂuandmmﬂdm
restrictions of the TCPA. Under FCC rules, this petition triggered a comment period for other interosted
parties to file comments on the petition. No comments coatrary to the opinion expressed in ACA’s petition
were filed.

ACAmmMmthﬁ&ﬁmFCCwﬁmnﬂwmﬂmmm:mmm&m
FDCPA and the regulations imposed by the TCPA regulations on pre-recorded messages. FCC staff has
also consulted key staff of the FTC rogarding these concerns. While staff attomeys at the FCC understand
th:'vconﬂict,andappeartobcsympmheﬁchCA'spoim-of-vicw,ﬂwFCChasnoregmuotyormmry
deadline for responding to ACA’s petition,

On April 26, 2004, ACA Intemational filed formal comments with the FCC reiterating its position in the
2003 petition.

W.MMWllmmmmwﬁmmWﬁmmﬂmemm
the TCPA rule modifications. As it stands today, collection agencies face a conflict that forces them to
violate the FDCPA in order to comply with the FCC’s TCPA regulations. Clea.rly.meFC(_-:d:dnotmd
to creats this workability issue, but has yet to act to resolve its effect. Thousands of credit and collection
mnmwmwmmmmmmm.mmumurcm
regulations. ACAInunnionﬂmpeaﬁsnymmmﬂowﬁmmwmdwmmqnwymdm
anmwﬁchwﬁlaﬁmmwmgMﬁtyimaamdbyﬂwTCPAmodiﬁuﬁom. .

On behalf of the credit and collection industry, ACA International will continue to advocate for the FCC 10
take action in favor of the ACA peﬁtimmclmifyﬂmdsbtcoliecﬁonuﬂsmexmﬁmtthCPA/

regulations.

? The Kaulkin Report, August 2001.

ACA International; 4040 W. 70® Streey, Minneapolis, MN 55435, (952) 9266547, www.scaipternational.org
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ACA Internationat
ACAM&WMMMS,ODDMMMM.IBM@MW
debt collectors, credit grantors, atiorneys and collection software vendors. Together, these individuals
employ undrods of thousands of individuals.

ACA Tntemnational; 4040 W. 70 Street, Minneapolis, MN 35435; (952) 926-6547, www.scainienational.ofs
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