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Li Federal Communications Commission E/ Consumer & Governmental Afbirs Bureau 
Washington, D.C. 20554 

August 3,2004 
Control No. 0402283-Pol 

The Honorable Lamar Smith 
U.S. House of Representatives 
13333-A Highway 71 West, Room 100 
Austin, TX 78738 

Dear Congressman Smith: 

Thank you for your letter of July 16, 2004, regarding the Commission’s recent 
amendments to the rules implementing the Telephone Consumer Protection Act of 1991 
(TCPA). You enclosed a letter from constituent Dwain James, a member of ACA 
International (ACA), the national association of credit and collection professionals. Mr. James 
explains that the TCPA rules conflict with the Fair Debt Collection Practices Act (FDCPA), 
resulting in confusion and workability issues for his business. He seeks your assistance in 
contacting the FCC regarding a petition filed by ACA to resolve this apparent conflict. 

As you know, the TCPA was enacted to address certain telemarketing practices, which 
Congress found to be an invasion of consumer privacy and even a risk to public safety. The 
TCPA specifically prohibits calls using an autodialer or prerecorded message to certain 
numbers, including wireless telephone numbers. In addition, the TCPA directs the 
Commission to adopt rules requiring all prerecorded messages to identify the business, 
individual or entity initiating the call and the telephone number or address of such entity. 

On July 3, 2003, the Commission released a Report and Order in CG Docket No. 02- 
278, which adopted rules establishing a national do-not-call registry and other amendments to 
its telemarketing and facsimile advertising rules. Following the release of the Report and 
Order, the Commission received over 60 petitions for reconsideration and/or clarification of 
the amended rules, including ACA’s petition. ACA seeks clarification that the Commission’s 
rules do not apply to debt collectors, given the apparent conflict with the FDCPA. These 
petitions are currently under review and pending before the Commission. Therefore, we have 
placed a copy of your correspondence in the public record for this proceeding. 

We appreciate your comments and understand the importance of these issues for ACA 
and its members. Please do not hesitate to contact us if we can be of further assistance. 

Sincerely, 

-& 5+?w-9\$ K. Dane Snowden 

Chief 
Consumer & Governmental Affairs Bureau 

.. - 
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Lamar Smith 

From: Sbeila Brown Lamar Smith 

71 West 

Pho111: (512) 402-9743 

a.Brown@mail. house.gov 

Congressional Inquiry regarding Dwak James 1 
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COMMIVEE ON SCIENCE 

Federal Communications Commission 
445 12thstreet sw 
Room 8-C453 
Washington, DC 20554 

Dew SirMadam, 

Enclosed for your attention is infanmation f r 
J m .  

I would appreciate your reviewing this issue 
convenience. 

Please send response to: 
The Honorable Lamar Smith 
13333-A Highmy 71 West, R00m 100 
Austin,Tcxaa 78738 

(5 12) 402-9743 Cotnmcrcial 
( 5  12) 402-9867 FAX 

LShb 

enclosures 

. . . - -- 

:eived from my constituent, Dwain 

Id responding at your earliest 

Lamar smith 
Member of Congress 
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calls, but tha Commission’s efforts have negatively 
of lawful and ethical debt collection. 

6/18/04 

hnpted the business 

Dwain Jama 
3819 Gain08 Court 
AUatin, TX 78735 
June 17,2004 

The Honorable Lamar S. Smith 

223 t Raybum Houee Office Building 
Washington, D.C. 205 154321 

US. H o w  of- ’Vtg 

Dear Representative Smith: 

I am constituml a d  a professional h iho credit and 
I am a member of ACA Intamatiomal (ACA). the rz 

credit and collection pxufedods. On August 25, : 
fonnal petition with the Fedcdal Communications C 
the unintended workability i m w  hampering legitin 
activity 011u9#1 by the Commisrion’s 2003 modifica 
Cmsumcr Pmtcctim Act (TCPA) mgubtbna. AW 
conaidered nonumiroversid, the FCC has not actec 

1 am writing to request pur immediate sssistancs ii 
behalf of my local company and the thousands of 01 
coilcction industiy members in support of the ACA 

Background 
On July 25,2003, the FCC promulgated regulations 
which, among other rrxluiranents, stipalpte that wh 
prc-recorded message to comtnunicpte with oansum 
message muat identi@ tbe name of the company M 
authorities. Also in the final TCPA regulations, the 
to regulate t e l o m a r k ~  sala cdh, ha8 prohibited 
antodiala endorpra-recorded memags to place a c 
wireless phone, without prior expars pamimion. 

p. 3 i 5124029867 

,olleCtia industry. 
ional association of 
)03, ACA filed a 
mmimion (pee) regarding 
ttc debt collection 
om to the Telephone 
#ugh the ACA petition is 

contacting the FCC on 
cr credit and 
atranatonal petition. 

Workability Issues 
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IBOUS I: The new TCPA regulatory raquircmmt 
its registered name at the begianinn o 
would trigger liability under tbe third 
the Fair Debt (=o!laCtion Practices Act 

intondcd recipient, li 

disclosun pmhibitionr of the FDCPA. 

oollecto~~ are not ta 
primary federal agency 

meaning of the TCPA. It was Congress’ intent 
should promulgate comistent rules. 
lead, the FCC should similarly determine debt 
constitute telemarketing and excmpt such 

FTC and the FCC 

As part of the FCC’s intent b c W  the 1 
autodialem and pm-rocordd massaging 1s 
c o m t  to receiving calla to wirelw numbem. Co 
not telcmarke(aa and do not telephone cmumm 
or services. Rather, they contact consumers for th 
completing a transolction h m  which 
benefit, but have not my paid. Con 
consent to be contacted for Is 
into w 
or wire 
debt should not be subject to the TCPA’s autadi 
message restrictions and the doctrine of implied co 
recognized by the Commission. 

The debt collection market BQIantcs rpproximntSly 13 billion in rcvcnucs 
for umtcd state0 oompanibs. credit .ad coue.ction rmim UBO b I 

. ~. .. . __ . . -- .  
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sophisticated technologies rmch iw autodialers and pl 
to ef6cianly collect on this maaaive amount of outst 
revised TCPA regulations unfhirly restrict market fa 
use of technology fix legitimate collection p u p a .  

The crodit and collection industry ne& relief fiom I 
predicamentMultjng~mtheTCPArultmoditical 
today, allsotian agtncia face a c d c t  that h w  
primary fodcra! law govemiSg the industry (Fair Dot 
Act - FDCPA) in order to cornply With the FCC's T( 
the FCC did not intend to create this wokability ism 
act to resolve its sfkt. Thousands of crcdit and col 
arc held hostage by the inconsistat rcqUirrmentll foi 
the T"A regulations. 

I am requesting that you contact the FCC on my be4 
resolution to the wosWlity isauea caused by the TC 
Tzlis is a major aparations obstacle for my business. 
greatly appraciated. 

ThanL. you and I look f o m d  to working with you! 

sincerety, 

I 
I 1  
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