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TRECENVED & INSPECTED

To. FCC Filings ‘ AUG 3 0 2004
Fax: 202-418-0187

Date: August 28, 2004 _

To:  Federal Communications Commission (FCC) | Fcc - MAILROOM

Attn:  Office of the Secretary
Ref:  CCDocket Nos, 96-45 and 97-21 and/or 02-6
Subj: Request for Review/e-Rate Case Review Number 21-102595

Re:  Billed Entity Number: 158862
471 Application Number: 297762
471 Application Number 324756

SLD’s Correspondence Dated: April 22,2003 .

Summary: SLD's Accusation of Bidding Violation .

SLD’s Denial Letter Dated April 22, 2003 continues to insist that on the basis of an
address, phone and fax nymber used on Form 470, I was an agent or an employee of a
service provider and, therefore, committed a bidding violation. I wish to request a review
of SLI’s appeal to the FCC that this is an incorrect conclusion by SLD and an
unrcasonable allegation and assert that I bave tried every way possible to overcome
confusing instructions on the program. :

Firstly - The SLD has interpreted this to be & bidding violatioh which would create an
unfair competitive advantage to certain service providers and has taken it upon
themselves to accuse me of just that. This constitutes an untrue aceusation because I can
prove beyond any doubt that I never received, handled, transmiitted or in any other way
influenced any bidding decisions made by the applicant. Perhdps the most blatant
assumption being made an the part of SLD comes forward when they allege that T had a
relationship with a service provider prior 1o the competitive bidding that would unfxirly
influence the outcome of a competition or would furnish the service provider with
“inside” information or allow them to unfairly compete in any way. As stated above,
there could not have been a conflict of interast because as the applicant’s consultant, I did
not determine the services sought and I was not involved in the selection of the
applicant’s service providers. All bids and contracts were sent directly to Mr, Donald A.
Verleur, CEO for the Entity at his address and kept in his files separate from mine, Fair
bidding practices where followed according to the rules and regulations of the United
States Congress, the FCC and the USAC. Therefore, it seems to me that the SLD is
reaching unnecessarily far to try to sustain a decision which was based on limited
information.

I believe SLD’s decision is a misunderstanding and I want to clear my name of any
impressions of willful misconduct when Forms 498 and 473 were actually filed by
service providers. Starting in the early years of the program, the instructions for these
forms were misunderstood 1o mean a person who could be contacted with questions about
the form and must be able to answer questions in a timely manner regarding information
on the program; therefore, several service providers listed me as their contact person, not
Just the service provider in question, LWAssociates. Also, it is my understanding that
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this is not at all unique to my situation and that it is common pmchce in the: program and
& frequent occurrence to use the applicant’s consultant as the:r contact person.

SLC further states, “pursuant to FCC guidance, this prmcnple applies to any service
provider contact information on FCC form 470, including address, telephone and fix
numbers and email address. This statement was never made/clear to me or to anyone clse

I worked with in the 6 years of the program. The address that appears to be in common
between myself and LW Associates is actually a Postal Mail Box service known as ATM
Mail Center, and one of the services they provide is the use af their phone and fax
numbers to all of their customers, which explains why my addwss phone and fax
numbers might occasionally be the same as LWAssociates. |

Secondly - SLD sites the so-called MasterMind appeals decisfiion in support of their
denial because they discovered the contact person it that casé was an actual em;aloyec of
MasterMind; however, I was not an employee of LWA or any other service provider.
I was an independent consultant only to applicants, and paid by the applicants ( in
this case, Approach Learning and Assessment Centers) and varions other applicants
I have served throughout the United States. .

'I'hlrdly SLD further attempts to support their incorrect assumpnon by stating that there
is “a contradiction between an SLD error which ¢ansed my name address and phone
number to appear as a contact person for a service provider and a letter written by
Congresswotnian Loretta Sanchez, dated October 30, 2002, which discusses a
misunderstanding of program rules. The fact is that both are true. It is obvious that
SLD’s records continue to be confused because even in their letter dated April 22, 2003
my address is incorrect and I never received the original letterl It should also be of
interest to you 10 note that the address used to reach me with ﬂ&e appeal decision fetter
was not the address that SLC is alleging in the bidding wolatmn, it is not the address of
the service provider in question. 1 waited thirteen months to hear back from SLD on my
funding year 2002 appeal and finally called the SLD Client Sefvice line to check status of
my appeal letter and spoke with Debbie Wilburn, TCSB on June 30, 2004. Debbie
opened & case review #21-102595 and faxed a copy of the SLID’s Ietter to me. Had I not
followed-up on my own, I would never have had the opportumty to appeal to you.

I respectﬁllly request an impartial review of this appeal and I certlfyﬂmt all of the
foregoing is true and correct to the best of my knowledge.

Respeqtﬁﬂlzsubmittcd,

Fran Older

5319 University Drive, PMB #416

Trvine, CA 92612

Phone: 714-473-6153

Fax; 949-552-5270 (c/o Aim Mail Centers)
Page 2 of 2
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Universal Service Administrative Company
Schools & Libreries Division

Administrator’s Decision on Appeal - Fanding Year 2002-2003
April 22, 2003

Fran Older

Approach Leamning and Assesament Centers
2130 Rast 4" St., Suita 200

Santz Ana, CA 92705

Re: Billed Entity Number: 158862
471 Application Number: 297762
Punding Request Nounber(s): 764315, 764324, 764333, 764340, 764341,
764346, 764350, 764353, 764355
Your Correspondence Dated: Angust 28, 2002

Aftar thorough review and investigation of ell relevant facts, the Schools and Libraries
Division (“SLD") of the Univarsal Sarvice Administrative Company ("USAC"™) has made
its decision in regard to your appeal of SLD’s Year 2002 Punding Commitment Decirion
for the Applisation Number indicated above. This lerter explsins the basis of SLD's
decision. The date of this letter bagins the 60-day time period for appealing this decision
to the Federal Communicatians Commission (“FCC™). If your letter of appeal ineJuded
more than one Application Number, pleass note that for eack spplication for which 2n
appeal is submitted, a separate letter is sant,

Funding Request Number: 764318, 764324, 764333, 764340, 764341, 764346,
764350, 764353, 764355

Decision on Appeal: Denied in full

Explagation:

e In your leter of appeal you hgve stated that the application was denied because
your name was listed as the conract person for a Service Provider (LW
Associates) and the Applicant (Approach Learning and Assessment Centets). You
have argued that the SLD has 2 different contact persons listed in its databases for
LW Associates, The USAC database shows the correct contact person, while the
SLD database incotrectly shows you, Ms Fran Older, as the contact person for
LWA. You further state that LWA filed Form 498 with USAC on 7/12/2002,
which populated the SLD database with the carrect contact persons inforraation
on §/27/2002. You have requested priority handling of this appeal i order to

Box 125 ~ Correspondence Unit, 80 South Jefforson Read, Whippany, New fersay 07581
Visit us online ax PHeAvww.slunhmrsalservice.ong
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avoid interrupfion of services for children preparing to enter college and to avaid
untirely and unbudgeted funding by the sehool for recurring serviess. You alse
ask that the "bidding vielation" desigsion be reversed and removed from this
schools files so they may proceed with funding approval on Funding Year 5
(2002) and be able to submit their Funding Year 6 application without delay. You
assett that the epplication has eleared exbanstive Selective Reviews, including full
discloaure of al] bids and proposals. You contend that at no ime was a Form 498
SPIN Change Correction processed by the service provider or the applicant to
include your name ags ths contact perean for the service provider and that it seems
that an internal typographical error is the only explanation for the confusion. You
stats that due diligence was exhibited by the applicant and the service provider for
all timelines required for applications and documentation, whils it took the SLD
45 days to make & change that you bejieve could have been made by PIA through
phone, fax or evmail. You again request priority status as the school has suffered
an unnecessary delay in Funding Year 1999 when their application was gzmted
on appeal after an unnecessarily lengthy delay.

= Upon review of the appeal it was datermined that your Form 470 included gervice
provider contact information in Block I, Item 6. This information includes the
name of Fran Older, located at 5319 University Dr # 416, Irvine, CA, with the
phons # 945.786.1785, and fax # 949-786-4125, At thetims the selsctive review
was performed, these were the cantact person, address, and phone numbet for LW
Associates ag listed in the SLD database for SPIN contacts. On sppesl you have
acknowledged that this information was changed by the service provider 1o
remove your iformation on 7/12/2002, 11 days aftey thie date of your Funding
Commitment Decision Lettér. Op appeal you have alleged that an internal SLD
error is responsible for your name, address, and phone number appearing as
contact for the service provider This is contradicted in & letter that has been
written in your behslf to the SLD fom Congresswoman Lotetta Sanchez dated
10/30/2002. Congresswaoman Sanchez attributes this ergor to a misunderstanding
of program rules as when the form wes EKled, LW Associates simply thought that
the contact on the form should be the person who handled the questions and
comrespondence for the applicant. This correspondence also states that Mg, Older
is an independent E-rate consultant and is not paid or comnested with any service

L~ provider, including LW Associates, However, at the time this application was
reviewed, the SLD's records indicated that Pran Older was the contact person for
LW Associates, Therefore, the SLD could nnly conclude that the coptact person
for the applicant was cannected to the service provider, LW Associates: Program
rules require applicants to provide a fair and open competitive bidding process.
As per the SI1.D website; “In order to bo sure that a fair ;md open competition is
achieved, any marksting discussions you hold with service providers must be
neutral, 0 as not to taint the competitive b:ddmg process. That is, you should ot
have a relationship with a service provider prior to the campetitive bidding that
would unfairly influence the outcome of & competition or would furmish the
service provider with “inside” information or sllow them to unfeirly compete in
any way. A conflict of interost exists, for example, when an applicant's congultant,

Box 125 —~ Cortpondence Unit, 80 Seuth Jefferson Road, Whippany, New Jersey 07981
Visit us online st AERAvwyw. s/, unbersalservices.oiy . @
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who ig invelved in determining the services sought by the applicant and who ia
involved in the selection of the applicant's service providers, is associated with a
setvice provider that was selected " As the achools consultant/contact person is

1" also the cantact persom for & service provider from whom the applicant is
requesiing services, all FRN'S that are aasocisted with this Form 470 must be
denied per program miles. Consequently, the appeal ie denied.

o FCC mules require applicants to scek competitive bids and in selecting a service
provider to carefully congider all bids.! FCC rules further require applicants to
comply with all applicable state and local competitive bidding requirements.? In
the May 23, 2000 MasterMind Internet Services, Inc. (MasterMind) appeals

decigion, the FCC upheld SLD’s decision to deny funding where 3 MasterMind

“\gmployee Was listed as the contact pexson on the FCC Porm 470 and MasterMind

participated in the competitive bidding process initisted by the FCC Form 470,
The FCC reasoned that under those circumstances, the Forms 470 were defective
and violated the Commission’s competitive bidding requirements, and that in the
absenco of valid Forms 470, the funding requests were properly denied.* Pursuant
to FCC guidance, this principle applies to any service pravider contast
information on an FCC Form 470 including address, telephone and fax numbers,
and email address. : .

» Conflict of intarest principics that apply in competitive bidding situations include
‘preventing the existence of conflicting roles that conld bias 2 contrastor’s
judgment, and preventing tafair competitive advantage.’ A compelitive bidding
violation and sonflict of interest exists when an applicant’s consultant, who is
involved in determining the services sought by the applicant and who is involved
in the selection of the applicant’s service providers, is associated with a service
provider that was selected.

If vou believe there is & basiz for further examination of your application, you may file an
appeal with the Federal Communications Commission (FCC) vis United States Postsl
Service: FCC, Office of the Secretaty, 445-12% Sireet SW, Washington, DC 20554. ¥ you
are submitting youz appeal to the RCC by other than United States Postal Service, chuok the
SLD web site for more information. Please reference CC Docket Nos, 96-45 and 97-21 on
the first page of your appeal. The FCC must RECEIVE your appeal WITHIN 60 DAYS
OF THE ABOVE DATE ON THIS LETTER for your appeal to be filed in a timely
fashion. Further information and new options for filing an appeal directly with the FCC
can be found in the “Appeals Procedure” posted in the Reference Area of the SLD web site,
www.sl.umivergalservice.org.

! See 47 C.P.R. §§ 54.504(s), 54.511(0)-

¥ Suz 47 CF.R. § 5450408, (D)L2)(vH),

:.see In re MasierMind Internet Services, Inc., OC Docket 95-435, 1 9 (May 23, 2000).
See id.

3 See, o.g., 48 CER, § 9.505(n), (b),

Hox 125 — Carrespondenae Unit, 80 South Jeficrson Road, Whippany, New Jersey 07581
Visit us onlina at; hifp:Svww. aluniverasisarvics. org
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We thank you for your continued support, patience, and cooperation during the appeal
process.

Schools and Libzaries Division
Utiversal Sexvice Administrative Company

Box 125 - Cormspopdence Unit, $0 South Jefferson Rosd, ‘Whippony, Now Jerscy 07081
Wisit ur online alt AlpzAvew, elusiverselsarwoe.arg
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Universal Service Administrative Company
Schools & Libraries Division

Administrator's Decislon on Appeal - Funding Year 2002-2003
April 22,2003

Fren Qlder
Approach Learning ancd Asscasment Centers
2130 Bast 4™ St., Suite 200

Santa Ana, CA 92705
Re:  Billed Entity Number: 158862
471 Application Number: 324756

Punding Request Number(s): B69713
Your Correspondence Dated: August 28, 2002

After thorough review and investigation of all relevant facts, the Schools and Libraries
Division (*SLD”) of the Universal Service. Administrative Company (“USAC"") has made
its decision in regard to your appeal of SLD's Year 2002 Funding Commitment Dedision
for the Application Number indicated above, This Jetter explains the basis of SLD's
decision. The date of this Jetter begins the 60-day time period for appealing this decision
te the Federal Communications Commission (“FCC™). If your letter of appeal incloded
more than one Application Niumbez, please note that for each apphcatton for which en
sppeal is submitted, a scparate letter is sent.

Funding Request Number: 869713
Decision on Appeal: Denied in full

Explanation:

o In your letter of appeal you have stated that the application was denjed bacause
your name was listed as the contact person for 2 Service Provider (LW
Associatas) and the Applicant {Approach Leaming and Assessment Centers). You
have argued that the SLD has 2 different contact persons listed in it databases for
LW Associates. The USAC database shows the correct contact person, while the
SLD database incorrectly shows you, Ms Fran Older, 43 the contact person for
LWA. You further state that LWA filed Form 498 with USAC on 7/12/2002,
which populated the SLD database with the correct contact persons informetion
on 8/27/2002, You have requested priority handling of this appea) in order to

' avoid interruption of services for children preparing to enter college and to avoid
untimely and unbudgeted funding by the school for recurting sorvices. You also
ask that the "bidding violation® decision ba reversed and remnoved from this
schools files so they may proased with funding approval on Funding Year 5
(2002) and be able ta submit their Funding Year 6 application withont delay. You

Box 125 ~ Correspondence Unil, 50 South Jaffersen Rasd, WI'erplmy New Jarsey 07981
Visit us online ar: MipAwwiw st unmmm o
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assext that the application has cleared exhaustive Selestive Reviews, including full
disclosure of all bids and proposals. You contend that at no time was a Form 458
SPIN Change Correction processed by the service provider ot the applicant to
include your name as the contact person for the service provider and that it seems
that an internal typographical error is the anly explanation for the confusion. You
siate that due diligence was exhibited by the applicant and the service provider for
all timelines required for applications and dosumentation, while it took the SLD
45 days to make a change that you believe could bave been made by PIA through
phone, fax or e-mail. You again request priority status as the school has suffered
an umnecessary delay in Punding Year 1999 when their application was granted
on appeal after an urmecessarily fengthy delay.

Upon review of the appeal it was detenmined that your Form 470 included service
provider contact information in Block 1, Item 6. This information includes the
name of Fran Qlder, located at 5319 University Dr# 416, Irvine, CA, with the
phone # 949-786-1785, and fax # 949-786-4125. At the time the selective review
was performed, these were the contact person, address, and phone number for LW
Associates as listed in the SLD database for SPIN contacts. On appeal you have
acknowledged that this information was changed by the service provider to
remove your information on 7/12/2002, 11 days after the date of your Funding
Commitment Decision Letter. On appeal you have glteged that an internal SLD
error is xesponsible for your name, address, and pbone number gppearing as

contset for the setvice provider. This is contradicted inia letter that has been
written in your behalf to the SLD from Congresawoman Lorettz Sanchez dated
10/30/2002. Congresswornan Sanchez attifbutes this-ciror to a misunderstanding
of program rules a8 when the form was filed, LW Associates simply thought that
the contact on the form should be the person Who handled the questions and
conespondence for the applicant. This correspondence: also states that Ms. Older
is an independent E-rate consultant and is not paid or connected with any service
provider, including LW Associates. However, at the time this application was
reviewed, the SLD's records indicated that Fren Older was the contact person for
LW Associatea, Therefore, the SLD conld only conclude that the cantact person
for the applicant was connected to the service provider, LW Associates, Program
rules require applicants to provide a fair and open competitive bidding process.
As per the SLD website; “In order to be sure that a fair and open competition is
achieved, any marketing discussions you hold with service providers must be
neutral, so as not to taint the competitive bidding process. That is, you should not
have a relaticnship with a service provider prior to the competitive bidding that
would unfairly influence the outeome of a compstition or would furnish the
service provider with “inside” information or allow then to unfairly compete in
any way. A conflict of interest cxists, for cxample, when an applicent's consultant,
whe is involved in determining the services sought by the applicant and who is
involved in the selection of the applicant's service providers, is associated with a
service provider that was selected.” As the schools consultant/contact person is
also the contact pergon for a service provider frorn whomn the applicant is

Box 125 - — Coyrespondence Unit, 80 South Jefferson Ruad , Whippody, Naw Jereey 07981
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requesting serviceas, all FRN's that are associated with this Forra 470 must be
denied per program rules. Consequently, the appeal is denied.

» FCC rules require applicants to seek competitive bids and in selesting a service
provider to carefully consider all bids.! FCC rules further vequire applicants to
comply with all applicable state and local competitive bidding requirements.? In
the May 23, 2000 MasterMind Internas Services, Inc. (MusterMind) appeals
decision, the FCC upheld SLD’s decision 4o deny funding where a MasterMind
employce was listed as the contact person on the FCC Farm 470 and MasterMind
participated in the competitive bidding process initiated by the FCC Foym 470,
The FCC sensoned that under those circumstances, the Forms 470 were dafactive
and violated the Commission’s competitive bidding requircments, and that in the
absence of valid Forms 470, the funding requests were properly denisd. Pursuant
to FCC guidance, this principle applies to agy service provider contact
information on an FCC Form 470 including address, tclephone and fax numbers,
and email address.

s Conflict of interest principles that apply in competitive bidding situations include
preventing the existence of conflicting roles that covld bias a coptractor’s
judgment, and preventing unfair competitive advantage.” A competitive bidding
violation and conflict of interest exists when an applicant’s consultant, who is
nvolved in determining the services sought by the spplicant and who iy involved
in the selection of the epplicant's service providers, is asgociated with a service
provider that was selected.

If-you believe there is a basis for further examination of your applicstion, you may file an
appeal with the Federal Commumications Commission (FCC) via United States Postal
Service: FCC, Officc of the Sectstary, 445-12* Street SW, Washington, DC 20554. ¥ you
are suhimitting your appeal to the FCC by other than United States Postal Service, check the
SLD web site for more information, Plesse reference CC Docket Nos. 96-45 and 97-21 on
the first page of your appeal. The FCC must RECEIVE your appeal WITHIN 60 DAYS
OF THE ABOVE DATE ON THIS LETTER for your appeal to be filed in a timely
fashion. Purther information and new optjons for filing an eppeal directly with the FCC
can be found in the “Appeals Procedure” posted in the Refetence Area of the SLD web site,
www.sl.universalservice.org.

We thank you for your continued support, patience, and eooperation during the appeal
process.

Schools and Libraries Division
Lniversal Service Administrative Company

! See 47 CRR. §§ 54.504(x), 54,511(a).

2 See 47 CFR. § 54.504(a), (b}2Mv).

i 8ee In re MasterMind Insernet Sorvices, Ine., CC Docket 56-45, ¥ 9 (May 23, 2000),
See id.

3 See, .. 48 CF.R. § 9.505(s), (b).
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