Before the
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Washington, D.C. 20554

In the Matter of
Qwest Wireless, LLC and Cellco Partnership
d/b/a Verizon Wireless Seek Commission
Consent for the Assignment of Sixty-Two
Broadband Personal Communications Services
Licenses
To:

)
)
)
)
)
)
)

WT Docket No. 04-264

Chief, Wireless Telecommunications Bureau

OPPOSITION TO SNAKE RIVER REQUEST FOR INFORMAL ACTION
Qwest Wireless LLC (“Qwest”) and Cellco Partnership d/b/a Verizon Wireless (“Verizon
Wireless”) (collectively “Applicants”) hereby oppose the untimely “Informal Request for
Commission Action”1 filed by Snake River Personal Communications Services (“Snake River”)
in the above-referenced proceeding.2 As demonstrated below, Snake River’s Request is both
substantively and procedurally without merit.3 The Commission should therefore summarily
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The Request is untimely. The Commission established a public comment cycle whereby
petitions to deny were due August 23, 2004. While Snake River purportedly “does not oppose
the acquisition and therefore did not file a petition to deny,” it nonetheless requests that the
Commission impose roaming-related conditions on grant of the applications, and that the
Commission do so “prior to acting on the application.” Request at 2 n.3, 5. Snake River’s
request is thus, in effect, a re-captioned and late-filed petition to deny. Snake River provides no
explanation as to why Snake River’s Request was not filed within the prescribed deadlines.
Consideration of this eleventh-hour filing under these circumstances would undermine the
integrity of the Commission’s Title III licensing processes, countenance dilatory conduct and

reject Snake River’s Request and expeditiously grant the assignment applications that are the
subject of this proceeding, without the conditions Snake River seeks to have imposed on Verizon
Wireless.
DISCUSSION
Snake River posits in general terms that it “has witnessed less and less favorable roaming
arrangements as the CMRS industry matures and consolidates” and is concerned that such
consolidation, “typified by Verizon Wireless’s acquisition of Qwest Wireless’s wireless assets,
will result in a roaming ‘squeeze out’ whereby the large, nationwide and super-regional CDMA
carriers favor one another to the detriment of small, rural CDMA CMRS carriers and their
subscribers.”4 Snake River would thus have the Commission: “(1) Requir[e] Verizon Wireless to
allow roaming access to the merged network by subscribers of Snake River and similarly situated
subscribers of other rural wireless carriers at affordable rates,” and “(2) Ensur[e] that Verizon
Wireless subscribers can access Snake River’s CMRS network and other rural wireless carriers’
networks at affordable rates.”5
Snake River’s Request is utterly meritless. It is in conflict with settled Commission
precedent that rejects consideration of roaming issues in license transfer application proceedings.
For at least six separate reasons, the Staff should immediately deny its untimely, deficient
pleading without consideration.
First, Snake River has no basis for its claim under the Commission’s rules, which
obligate CMRS providers, including Verizon Wireless and Snake River, only to provide manual

encourage meritless filings interposed only for delay. For this reason alone, Snake River’s
Request should be summarily denied.
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roaming capabilities to customers of co-channel licensees from other markets.6 There is no
obligation under Section 20.12 of the rules to enter into automatic roaming arrangements with
other carriers. The Commission has previously rejected similar entreaties, and Snake River has
offered no basis for departing from this sound precedent.7
Second, the relief Snake River seeks, if granted, would undermine the policy underlying
the Commission’s roaming rule. The Commission tentatively concluded in the 2000 NPRM that
an automatic roaming rule is unnecessary “unless it is clear that providers’ current practices are
unreasonably hindering the operation of the market to the detriment of consumers.”8 In this
regard, the Commission stated that:
Only where market forces alone are not sufficient to ensure the widespread availability of
competitive roaming services, and where roaming is technically feasible without
imposing unreasonable costs on CMRS providers, do we believe it may be in the public
interest to impose a roaming requirement that will facilitate the widespread availability of
roaming and promote competition in wireless services.9
Snake River raises no facts to indicate that market forces are insufficient to meet the
Commission’s objectives. Indeed, Snake River’s own claims prove otherwise. In 2001 and 2002
-- after the Commission re-affirmed in the 2000 NPRM that CMRS providers only have manual
roaming obligations -- Snake River was able to enter into automatic roaming agreements with
both Qwest and Verizon Wireless.10 Verizon Wireless, in fact, has entered into numerous
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roaming agreements with rural carriers, evidencing that the competitive market is functioning
properly to consumers’ benefit without Commission intervention. Here, however, Snake River
would have the Commission supplant market forces and, by determining what are “affordable”
rates, effectively dictate the terms of a contractual relationship between the parties.11 Such an
outcome would be contrary to settled precedent and to the public interest.
Third, grant of the above-captioned applications will have no bearing on Snake River’s
existing roaming arrangements. Because Qwest had announced that it was exiting the facilitiesbased CMRS business long before it entered into its agreement with Verizon Wireless, the Snake
River-Qwest roaming agreement would have been terminated irrespective of the instant
transaction. Moreover, Verizon Wireless already has a roaming agreement in effect with Snake
River – a fact which Snake River concedes – and that contract is unaffected by this transaction.
Fourth, a fundamental premise of Snake River’s allegations – concerns arising from
purported consolidation in the CMRS industry – is incorrect. Applicants have already
demonstrated that Qwest and Verizon Wireless will remain competitors and thus no
“consolidation” will result from the transaction.12
Fifth, Snake River’s claims are improperly raised in this application proceeding, because
they relate to the CMRS industry generally. The conditions Snake River would impose on
11
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Verizon Wireless by their terms extend beyond Snake River itself, because they would force the
Commission to regulate an indeterminate number of roaming arrangements with “similarly
situated subscribers of other rural wireless carriers.”13 The appropriate means for the
Commission to address such issues is a Notice of Inquiry or rulemaking, not a licensing
proceeding.14 As noted above, the Commission has already raised precisely these issues in a
pending Notice of Proposed Rulemaking. It is therefore inappropriate to consider these broader
policy questions here.15
Sixth, Snake River has alleged no specific harm appropriate for redress by the
Commission. Snake River asserts without substantiation that it “may be irreparably harmed by
this consolidation of the CDMA CMRS market in Idaho,” yet acknowledges that it is now
operating under an existing roaming agreement with Verizon Wireless and does not allege any
misconduct or unreasonable behavior on Verizon Wireless’s part.16 The perceived harm, by
Snake River’s own admission, is speculative. Commission precedent firmly establishes that
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See BAMS-NYNEX at ¶ 15 (“Matters affecting the industry as a whole and misdeeds whose
occurrence is based upon mere speculation are better considered in rulemakings than in specific
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that will benefit the public.”).
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speculative assertions concerning a transferee’s roaming arrangements do not provide a basis for
denying or conditioning a transfer of control or assignment application.17
CONCLUSION
For the foregoing reasons, the Commission should deny Snake River’s request and
promptly grant the above-captioned application without the conditions requested therein.
Respectfully submitted,
QWEST WIRELESS LLC

VERIZON WIRELESS

By:

By:

/s/____________________
Daphne Butler
Senior Attorney
Qwest Services Corp.
1801 California Street
Denver, CO 80202
(303) 383-6653

/s/____________________
John T. Scott, III
Vice President & Deputy General
Counsel – Regulatory Law
1300 I Street, N.W.
Suite 400 West
Washington, DC 20005
(202) 589-3740
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September 24, 2004
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See Metromedia Co., 7 FCC Rcd. 714, ¶ 11 (1992) (finding allegations that licensee “will no
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Deputy Chief
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Federal Communications Commission
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Washington, DC 20554
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Mobility Division
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Federal Communications Commission
445 Twelfth Street, S.W.
Washington, DC 20554
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Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, DC 20554
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Attorney for Snake River Personal
Communications Services
Bennet & Bennet, PLLC
10 G Street, N.E., Seventh Floor
Washington, DC 20002
(202) 371-1500
cbennet@bennetlaw.com

Respectfully submitted,

/s/_______________________________
Robert G. Morse
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