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1 I.

2 INTRODUCTION

3 A. Overviewof theAction.

4

5 1. Nextel of California,Inc. (“Nextel”), a providerof commercial

6 mobileradioservice(“CMRS” or “wirelessservice”),asksthis Courtto enjoin

7 enforcementof CaliforniaPublicUtilities Commission(“CPUC”) GeneralOrder

8 (“GO”) 168, “RulesGoverningTelecommunicationsConsumerProtection”(the

9 “Rules”), adoptedby Decision(D.) 04-05-057on May 27,2004.’ TheRules

10 impermissiblyexertstate regulatorycontrol overwirelessservicesin direct

11 contraventionoffederallaw andpolicy. TheRulesviolatetheUnitedStates

12 Constitutionand federalstatutesandregulations,including: theSupremacyClause

13 (U.S. const. art. VI, cl. 2), the CommerceClause(U.S. Const.art. I, § 8, cl. 3), the

14 ContractsClause(U.S. Const.art. I, § 10, cl. 1), theFreeSpeechClause(U.S.

15 Const.amend.I), andtheDueProcessClause(U.S. Const.amend.XIV, § 1) of the

16 United StatesConstitution,aswell as theFederalCommunicationsAct of 1934,as

17 amended(47U.S.C.§~151 etseq.),and42U.S.C. § 1983. Declaratoryreliefis

18 properpursuantto 28 U.S.C.§~2201-02. This Courthasjurisdictionunder28

19 U.S.C.§~1331, 1337(a),and 1343(a).

20

21 2. TheRulesareunlawful for at leasteight reasons.First, takenas

22 a whole,theRulesviolatethe SupremacyClause(U.S.Const.art. VI, ci. 2) because

23 they standasanobstacleto thebasicpoliciesandobjectivesof thecomprehensive

24

25 Order InstitutingRulemakingon the Commission‘s Own Motion to Establish
ConsumerRightsandConsumerProtectionRulesAp2licableto All

26 TelecommunicationsUtilities, R. 00-02-004,Interim DecisionIssuing
GeneralOrder168, RulesGoverningTelecommunicationsConsumer

27 Protection[D.04-05-057J CPUC2d —, 2004Cal.PUCLEXIS 240 (May
27, 2004). —

28
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1 federalschemeestablishedby CongressandtheFederalCommunications

2 Commission(“FCC”) for regulationof CMRSserviceproviderson a nationalbasis.

3

4 3. Second,numerousspecificRulesviolatethe SupremacyClause

5 andSection332 of theCommunicationsAct, asamended(47U.S.C. § 332),by

6 regulatingNextel’s and otherwirelesscarriers’rates. Congresshasindisputably

7 placedregulationof CMRS ratesoff-limits to stateregulation.

8

9 4. Third, takenas awhole, the RulesviolatetheCommerceClause

10 (U.S. Const.art. 1, § 8, cl. 3) by subjectingNextel andotherwirelesscarriersto a

11 complicatedweb of stateregulationofwirelessservicethat is fundamentally

12 inconsistentwith thenational,deregulatoryframeworkcreatedby Congressandthe

13 FCC.

14

15 5. Fourth, the RulesviolatetheFirstAmendment(U.S. Const.

16 amend.I) by compellingNextel andotherwirelesscarriersto engagein commercial

17 speechwithout advancingany substantialgovernmentalinterest.

18

19 6. Fifth, numerousprovisionsin theRulesare unconstitutionally

20 vagueandambiguous,placingNextel andotherwirelesscarriersat substantialrisk

21 that the Defendantswill imposepenaltiesfor noncompliance.

22

23 7. Sixth, the RulesabrogateNextel’s andotherwirelesscarriers’

24 contractualrightswithout advancingany significantand legitimatepublic purpose,

25 in violation of the ContractsClause(U.S. Const.art. I, § 10, cl. 1).

26

27

28

-2~
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1 8. Seventh,theRuleswereadoptedwithouthearingsor adequate

2 opportunityfor public commentin violationof theDue ProcessClause(U.S. Const.

3 amend.XIV, §1).

4

5 9. Eighth, for the foregoingreasons,enforcementof theRulesby

6 Defendantsundercolorof statelaw will violateNextel’sfederalconstitutionaland

7 statutoryrightsunder42 U.S.C. § 1983.

8

9 10. ThisCourtshoulddeclaretheRulesinvalidto theextentthey

10 violateNextel’s andotherwirelesscarriers’federalconstitutionalandstatutory

11 rights, andenjoinDefendantsfrom enforcingtheRulesagainstsuchcarriers.

12

13 B. TheParties.

14

15 11. PlaintiffNextelof California, Inc. is a Delawarecorporation.

16 Nextel is an indirectsubsidiaryofNextelCommunications,Inc., andprovides

17 CMRS andothertelecommunicationsservicesin California.

18

19 12. DefendantsGeoffreyF. Brown, SusanP. Kennedy,LorettaM.

20 Lynch, MichaelR. Peevey,andCarl Wood are Commissionersofthe CPUC. All

21 defendantsarenamedhereinin theirofficial capacitiesonly. In theirofficial

22 capacities,theCommissionersare authorizedto regulatepublic utilities in theState

23 of Californiapursuantto theprovisionsofthe CaliforniaPublicUtilities Code.

24

25

26

27

28
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1 C. Venue.

2

3 13. Venueis properin this districtpursuantto 28 U.S.C.Section

4 1391(b) in that all Defendantsmaintainoffices andthusresidein this district,and

5 Plaintiffs claimsarosein substantialpartin this district.

6

7 14. Pursuantto CentralDistrict GeneralOrder349-A, venueis

8 properin theSouthernDivision becausePlaintiff residesin OrangeCountyand

9 Plaintiff’s claims arosein substantialpartin the SouthernDivision.

10

ii II.

12 GENERAL ALLEGATIONS AND BACKGROUND OF THE DISPUTE

13 A. FederalRgulationofWirelessTelecominu~icaticns,, ervices.

14

15 15. TheCommunicationsAct of 1934 (“the Act” or “the

16 CommunicationsAct”) establisheda comprehensivefederalregulatoryframework

17 “to makeavailable,so far aspossible,to all peopleof theUnitedStates.. . a rapid,

18 efficient, Nation-wide,andworld-widewireand radiocommunicationsservice.” 47

19 U.S.C. § 151. Underthat federalframework,traditionalwireline

20 telecommunicationsservicesweresubjectto dual federal/statejurisdiction. States

21 hadjurisdictionover intrastatetelephoneservices,while theFCChadjurisdiction

22 overinterstateservices.

23

24 16. Because“[nb statelines divide theradiowaves,”however,

25 Congresshaslongrecognizedthat “nationalregulationis.. . essentialto the

26 efficientuseof radiofacilities.” FederalRadio Comm‘n v. NelsonBros.Bond&

27 MortgageCo., 289U.S. 266,279 (1933). Title III of theAct accordinglyimposes

28 federalcontrol on the licensingandoperationof all radiocommunicationssystems.

__________ ,4
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1 See47 U.S.C.§~301-399b. UnderTitle III, theFCC exercises“federalprimacy”

2 overthe regulationofwirelessservicein orderto avoid“stateandlocal regulation

3 [that] might conflict with and therebyfrustrate”the federalgoalofnationwide

4 compatibilityfor CMRS. An Inquiry Into the Useof theBands825-845MHz &

5 870-890MHzfor Cellular CommunicationsSystems,ReportandOrder,86 F.C.C.2d

6 469,503(1981).

7

8 17. In 1993,CongressamendedtheCommunicationsAct to

9 underscorethe needfor a uniform federalregulatoryframeworkgoverningthe

10 burgeoningwirelessindustry. To removeany doubtthatthe FCChadadequate

11 authorityto implementa unified,national framework,CongressamendedSection

12 2(b) of the Act to eliminatethe traditionallimitation on FCC authorityover

13 “charges,classifications,practices,services,facilities, or regulationsfor or in

14 connectionwith intrastatecommunicationservice”insofarastheyrelateto the

15 provisionof CMRS. 47 U.S.C. § 152(b) (“Section2(b)”) (emphasisadded).

16

17 18. While Section2(b) makescleartheexpansivenatureof federal

18 authorityover theprovisionofwirelessservices,Section332(c)(1)of theAct limits

19 the extentto which that authority shouldbe exercised.Specifically,in Section

20 332(c)(1),Congressdirectedthe FCC not to regulatewhereregulationis

21 unnecessaryon accountofcompetition. See47 U.S.C. § 332(c)(1). Implementing

22 thatdirective,theFCC hasconcludedthat thewirelessindustryis extremely

23 competitiveandthereforehaslargelyderegulatedthe industry.2

24

25 ______________________

26 2 See,e.g., ImplementationofSection6002(b)oftheOmnibusBudgetReconciliationAct of1993,AnnualReportandAnalysisofCompetitive

Market Conditionswith Respectto CommercialMobileServices,Seventh
/ Report,17 FCC Red. 12985,12988 (2002) (“SeventhReport”) (statingthat

28 wirelessindustryhas“continuedto experienceincreasedcompetition,

-5-
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1 19. In 1993,CongressalsoamendedSection332 to expressly

2 prohibit the statesfrom regulatingwirelesscarrierratesandentryinto themarket:

3 “[N]o Stateor local governmentshall haveanyauthorityto regulatetheentryofor

4 therateschargedby anycommercialmobileserviceor anyprivatemobileservice,

5 exceptthat this paragraphshall notprohibit a Statefrom regulatingthe otherterms

6 andconditionsof commercialmobileservices.”47 U.S.C.§ 332(c)(3)(A)

7 (emphasisadded).

8

9 20. TheFCC hasinterpretedSection332(c)(3)(A)broadlyto

10 prohibit stateregulationof anyaspectof the“rateschargedby” wirelessservice

11 providers,including“both ratelevelsandratestructures”:

12

13 [W]e find that theterm “ratescharged”in Section332(c)(3)(A)may

14 includebothratelevelsandratestructuresfrom CMRS[commercial
mobileradioservice]and that the statesareprecludedfrom regulating

15 eitherof these.Accordingly, statesnot only maynotprescribehow

16 muchmaybechargedfor theseservices,butalsomaynotprescribethe
rateelementsfor CMRS or specifywhich amongtheCMRSservices

17 providedcanbesubjectto chargesby CMRSproviders.

18 SouthwesternBellMobileSystems,Inc., MemorandumOpinionandOrder, 14 FCC

19

20 Red. 19898,19907 (1999). Wirelesscarrierratesarethusregulatedsolelyby

21

22

23
innovation,lowerpricesfor consumers,and increaseddiversityof service

24 offerings”); ImplementationofSections3(n) and332of theCommunications
Act: RegulatoryTreatmentof Mobile Services,SecondReportandOrder, 9

25 FCC Rcd. 1411, 1475 (1994)(forbeanngfrom applicationof Sections203,
204,205,211,and214 to wirelessindustry~);ForbearancefromApplying

26 ProvisionsoftheCommunicationsActto WirelessTelecommunications
Carriers, First Reportand Order, 15 FCCRed. 17414,17416-17(2000)

27 (enumeratingnumerousotherprovisionsofTitle II that Commissionhas
toundinapplicableto wirelesscarriers).

W02-LA:LTV\70756409,I



1 federallaw, which alsoprohibitsunjust,unreasonable,or discriminatoryrates. See

2 47 U.S.C.§~201(b), 202(a).

3

4 21. Section332(c)(3)(A)’sprohibitionon entryregulationhasalso

beenreadbroadly. It prohibitsany stateregulationthat dictates“the modesand

6 conditions”underwhich wirelesscarrierschooseto entera market. SeeBastienv.
AT&T WirelessServices,Inc., 205 F.3d 983,989 (

7
th Cir. 2000). Section253(a)of

8 the CommunicationsAct similarly forbids stateor local governmentfrom
9 promulgatinganyrules that “may. . . havetheeffect” ofpreventinganyentity from

10 providing anyinterstateor intrastatetelecommunicationsservice. 47 U.S.C. §
~ 253(a).

12

13 22. While Section332 thuspreemptsall formsofrateandentry

14 regulation,it providesthat statesretainlimited jurisdictionover“othertermsand

15 conditions”ofservice. Thatpreservedstateauthorityincludesthe continuingability

16 of statesto regulatewirelesscarriersthrough“the neutralapplicationofstate

17 contractualor consumerfraud laws.” SouthwesternBellMobileSystems,14 FCC

18 Rcd. at 19903.

19

20 23. Thelimited stateauthoritypreservedby Section332doesnot

21 permitstateregulatorsto exertcontrol overCMRSratesor marketentryunderthe

22 guiseof“consumerprotection.” Indeed,the impositionin eachof the50 statesof

23 “consumerprotection”rules like thosechallengedherewould threatenthevery

24 existenceof nationalwirelesscarriers. At a minimum,suchan arrayof intrusive

25 andpotentiallyinconsistentregulatoryrequirementswould obstructand frustrate

26

27

28

~7:...
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1 Congress’and theFCC’s goals for the seamlessprovisionof wirelessserviceson a

2 nationalbasisby nationalcarriers.3

3

4 24. Thoseover-archinggoalsofthe federalregulatoryframework

5 includeenablingwirelesscarriersto function nationwide,free from the costlyand

6 inefficient influencesof stateregulation;ensuringnationaluniformity in therates,

7 terms,andconditionsofwirelessservicethroughthe useofnationaloperatingand

8 billing systems;andmaintaininga stableregulatoryenvironmentto encourage

9 investmentin the wirelessindustryand in newwirelesstechnologies.4D.04-05-057

10 obstructsandfrustratestheachievementof thesegoalsandtherebythreatensthe

11 veryharmto consumersandthepublic thatCongressandtheFCC soughtto

12 prevent.

13

14

15 ______________________

1 ~ It bearsemphasisthatNextel is notseekingto avoidanyregulatoryoversightof its rates,ratestructures,andpractices. In recentcommentsto theFCC,
1 ‘~7 Nextel arguedthat theFCC “shouldbetheagencythat interpretsandenforces~ its own guidelinesasto wirelessearnerratepractices,withoutanydelegation
1 Q of authorityto statecommissions”andproposedamodel for establishmentof
10 uniform nationalrulesgoverningcertainwirelessearnerpractices.See

19 CommentsofNextel Communications,Inc. andNextelPartners,Inc., CGDocketNo. 04-208(filed July 14, 2004).
20 ~ See,e.g.,An Inquiry Into the UseofBands825-845MHzand870-890MHz

for Cellular CommunicationsSystems;andAmendmentofParts2 and22 of
21 theCommission‘s RulesRelativeto Cellular CommunicationsSystems,89

F.C.C.2d58,96(1982)(“In addition,the federaiplanfor provisionof cellular
22 servicesetforth in our Order,pnncipallythe goal of introducingnationwide

compatiblecellularservicewithout unduedelay...providesa furtherbasisfor
23 this Commissionassertingfederalpnmacyoverlicensingofcellular

facilities.”); ImplementationofSections3(n) and 332of theCommunications
24 Act, RegulatoryTreatmentof Mobile Services,SecondReportandOrder,9

FCC Red. 1411, 1418 (1994)(“[E]stablish[ing], asa principalobjective,the
25 goal of ensuringthat unwarrantedregulatoryburdensare notimposedupon

any...CMRSproviders.”);ImplementationofSection6002(b)of theOmnibus
26 BudgetReconciliationActof1993,EighthReport,18 FCC Red. 14783(2003)

(“Eighth Report”) (finding that Congressestablishedthepromotionof
27 competitionasa fundamentalgoal ofCMRS policy formationand

regulation).
28

____________________________________ -8-
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1 B. FCC Preemptionofthe CPUC.

2

3 25. Following the 1993 amendments,the CPUCsoughtto retainits

4 thenvirtually absolutecontrol overthewirelessindustryin California. On August

5 8, 1994, theCPUC filed a petitionwith theFCCaskingfor permissionto continue

6 to apply California’sonerousregulatoryregimeto wirelesscarriers. Thatregime

7 includedrate“guidelines,” tariffing andcustomernotificationrequirements,and

8 rulesgoverningterminationpenalties,termlimits, andwritten consumerconsent.

9 Petition of thePeopleof theStateofCal~forniaandthePublic Utilities Commission

10 oftheStateofCalifornia to RetainRegulatoryAuthorityoverInterstateCellular

11 ServiceRates,ReportandOrder, 10 FCCRed.7486 (1995) (“StateofCalifornia”).

12

13 26. TheFCC deniedthe CPUC’spetition, emphasizingthat Section

14 332 reflects“an unambiguouscongressionalintentto foreclosestateregulationin

15 the first instance.” Id. at 7495. TheFCC alsoexplainedthatCongressintendedthe

16 1993 amendmentsto “establisha nationalregulatorypolicy for CMRS,not apolicy

17 that is balkanizedstate-by-state.”Id. at 7499. Because“Stateregulationscanbea

18 barrierto the developmentof competitionin [the wireless]market,” theFCC found

19 that “uniform nationalpolicy is necessaryand in thepublic interest.” Id. at 7499

20 n.70(citing H.R. Rep.No. 103-213at480-81 (1993)).

21

22 27. TheCPUC’snew Rulesseekto reversetheFCC’s 1995 Stateof

23 California decision. In theguiseof “consumerprotection”rules,the CPUCseeksto

24 re-imposea thoroughgoingtariff-style regulatoryregime. As allegedabove,that

25 effort is fundamentallyinconsistentwith federalregulatorypolicy for thewireless

26 industry.

27

28

______________ -9-
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1 C. The StructureoftheWirelessIndustry.

2

3 28. Themarketfor wirelessserviceis vigorouslycompetitive. There

4 arenow six nationwidecarriers,includingNextel’sparent,Nextel Communications,

5 Inc., that competewith eachotherto providenationalserviceandpricingplans. In

6 addition,thereare a numberof largeregionalproviderswith multi-stateoperations.

7 SeeSeventhReport,17 FCCRed.at 12997.

8

9

10

11 29. WirelesscarrierssuchasNextelmustchangetheir rateplansand

12 serviceofferingsfrequentlyto remaincompetitive. Customerschangeserviceplans

13 primarily to takeadvantageof newly offeredrates,serviceplans,andpromotions.

14

15 30. Wirelessserviceis inherentlynationalin scope. Customers

16 desireservicescoveringtheentirecountrysothat theycantaketheirwireless

17 phoneswith them asthey travelnationwide.Customersareableto purchase

18 nationalservicesfrom vendorslocatedthroughoutthecountry. Togetherwith other

19 affiliatesof Nextel Communications,Inc.,Nextelmakesit possiblefor its California

20 subscribersto obtainwirelessservicesthroughouttheUnited Statesthrougha single,

21 uniform setof systemsfor the initiation, provision,andbilling andcollectionfor

22 suchservices.

23

24 31. Nationalwirelesscarriersgenerallyoffer a nationwiderateplan

25 that includessomecombinationof the following: “bundles”of largequantitiesof

26 minutesfor a fixed monthly ratethat translateinto a low per-minuteprice;no long-

27 distancechargeswhenusingtheoperator’snetwork; andreduced(or eliminated)

28 roamingchargeswhenoff the operator’snetwork. All nationwideoperatorsalso

-10- ________________
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1 offer planspermittingthecustomerto purchasea certainquantityof minutesofuse

2 on a nationwide,or nearlynationwide,networkwithout incurringroamingor long

3 distancecharges.SeeSeventhReport, 17 FCCRed.at 12998.

4

5 32. Sincethe late 1 990s,wirelesscarriershaveworkedto develop

6 nationalnetworkswith economiesofscalenecessaryto improveserviceand

7 decreasepricing nationwide. Thesenationalnetworks— including thenetworkof

8 Nextel and its affiliateselsewherein theUnited States— takeadvantageofuniform

9 systemsandprocessesto provideservicenationwide.

10

11 33. Wirelessserviceprovidersthusconducttheirbusinessoperations

12 on an interstatebasis. Becausewirelessserviceoperateson spectrum,it doesnot

13 andcannotrecognizepolitical boundaries.Hence,wirelessservicesare designed,

14 marketed,sold,andprovisionedwithout regardto stateborders.Thisreflectsan

15 importantattributeof wirelesstelephonythat is attractiveto subscribers:the ability

16 to makeandreceivecalls irrespectiveof the subscriber’sphysicallocation.

17

18 34. Wirelessserviceis very different thantraditionalwireline

19 service,which hasalwaysbeenregulatedprincipallyat thestatelevel. That

20 differenceis reflectedin federallaw by Section2(b) of theCommunicationsAct,

21 which prohibitsfederalregulationof intrastatewirelineservice,see,e.g.,Louisiana

22 Pub. Serv.Comm‘n v. FCC, 476 U.S. 355 (1986),while authorizingFCCregulation

23 of bothintrastateandinterstatewirelessservicesto accomplishfederalregulatory

24 objectives.

25

26 35. In contrastto wirelessservice,wireline servicewaslong

27 providedby state-franchisedmonopolies.Despiterecentattemptsto openlocal

28 telephonemarketsto competition,the formermonopolistscontinueto serve84% of

—11—
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1 linesnationwide(85%in California), anda higherpercentageof residentialand

2 smallbusinesslines. See“Local TelephoneCompetition:Statusasof December31,

3 2003,” FederalCommunicationsCommission,Wireline CompetitionBureau,

4 IndustryAnalysisandTechnologyDivision at Table6 (June2004)(availableat

5 http://www.fcc.gov/Bureaus/CommonCarrier/Reports/FCC-

6 State LinkIIAD/lcomO6O4.pdf). In contrast,wirelessserviceis vigorously

7 competitive: morethan95%ofthe populationlives in a county with threeor more

8 wirelessproviders. SeeEighth Report,18 FCCRed.at 14823.

9

10 D. TheCPUC’sUnlawful Regulationof WirelessCarriers.

11

12 1. TheCPUCRulemakingProcess.

13

14 36. TheCPUCdecidedin R.00-02-004to regulatewirelesscarriers

15 as if theyweredominantwireline carriers. TheCPUCdefined“carrier” as“[a]ny

16 telecommunicationsprovider ... includingwirelesscarriers.” GO 168,Part2.B

17 (Definitions). Becausewirelessserviceis now highly competitive,seeEighth

18 Report,18 FCCRed.at 14823,it wasboth irrational and unlawful for theCPUCto

19 imposeon Nextelandothercompetitivewirelesscarrierscomprehensivenewrules

20 of thesort that, if warrantedat all, would bewarrantedonly for regulated

21 monopolies.CongressandtheFCC havefoundthatwirelesscustomersarebetter

22 protectedby thecompetitivemarketthanby rules of the sort theCPUCadopted.

23

24 37. TheCPUCinitiated therulemakingleadingto theRulesin 2000.

25 On May 27, 2004,the CPUCadoptedtheRulesby a 3-2 vote. As adopted,

26 however,the Rulesdiffer substantiallyfrom previousdraftspresentedfor public

27 comment.

28
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1 38. TheRulesadoptedstemfrom an “alternateversion”releasedby

2 theCPUCon May 13, 2004,as to which theCommissionprovidedinterestedparties

3 onlyoneweekfor comments.Theminimal periodfor submissionof comments

4 effectivelydeprivedNextel andothercarriersof ameaningfulopportunityto

5 conductand submita propereconomicanalysisoftheRules,and therebydeprived

6 themoftheir dueprocessright to beheard.

7

8 39. Nextel andothersdid havealimited opportunityto requestan

9 evidentiaryhearingconcerninganarrow setof rulesproposedin 2000,which bore

10 little relationto the thoroughgoingfinal Rulesadoptedin 2004. Thewindow for

11 requestinganevidentiaryhearingclosedin 2000,however,beforetheCPUC

12 disclosedthe truebreadthof DocketR.00-02-004.By failing to allow an

13 opportunityfor an evidentiaryhearingconcerningtherevisedRules,theCPUC

14 deprivedNextel andotherwirelesscarriersof anymeaningfulopportunityto be

15 heardandto presentfactualevidenceandeconomicanalysispertinentto theRules

16 that theCPUCfinally adopted.

17

18 40. OverNextel’sobjections,Defendantsalsoadopteda 180-day

19 implementationperiodfor carriersto implementthevastmajority of the Rules. The

20 recordbeforetheagencycontainedno evidencethat this implementationperiod

21 would be adequate,and it plainly is not. TheCPUCfailedto makeanyfindingsof

22 factor conclusionsof law regardingthe implementationperiodin its decision

23 adoptingtheRules.

24

25 41. The 180-dayimplementationdeadlineis unrealisticallyshort,

26 wasunfairly determined,and is notsupportedby information in therecordofthe

27 proceeding.

28
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1 42. On July 7, 2004,Nextel filed a timely Applicationfor Rehearing

2 pursuantto PublicUtilities Code § 1731. TheCPUChasnot actedon Nextel’s

3 Application for Rehearingasof this filing. Pursuantto CaliforniaPublicUtilities

4 Code§ 1733(b),Nextel hasdeemedits Application for Rehearingdeniedby the

5 CPUC.

6

7 43. On July 7, 2004,Nextel filed a Motion for StayofD.04-05-057

8 while the CPUCconsideredNextel’sApplication for RehearingofD,04-05-057.

9 TheCPUCdeniedPlaintiff’s Motion on August19,2004.~

10

11 44. On September27, 2004,Nextel filed with theCPUCa Request

12 for Extensionof Time to implementcertainof theRules. ThatRequestwasbased

13 uponNextel’s conclusion,following thoroughanalysisof its systemsfor initiation,

14 provision,andbilling andcollection for service,that it wasunableto complywith

15 thoseRuleswithin the 180-daytimeframemandatedby theCPUC. ThatRequest

16 addressesonly thetimeperiodallowedfor implementation,asopposedto the

17 fundamentalunlawfulnessoftheRuleschallengedherein.

18

19 2. TheRules.

20

21 45. As notedabove,theRulescomprehensivelyregulateessentially

22 all aspectsof thewirelessindustry. As a whole, theyare accordinglyinconsistent

23 with the deregulatorygoalsandpoliciesthatgovernthefederalregulatoryscheme

24 applicableto thewirelessindustry,aswell ascertainprovisionsof theUnited States

25
OrderInstitutingRulemakingon theCommission‘s OwnMotion to Establish

26 ConsumerRightsandConsumerProtectionRulesApplicableto All
TelecommunicationsUtilities, OrderDenyingMotions for StayofDecision

27 04-05-057,R.00-02-004[D.04-08-056] CIPUC 2d , 2004 Cal. PUC
LEXIS (datedAug. [9, 2004). — —

28

- I 4-
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1 Constitution. In addition,manyof theRulesareindividually objectionable,as

2 allegedbelow.

3

4 46. Rules 1(b) and 6. Rule 1(b) compelscommercialspeechby

5 requiringcarriersto publishon theirWeb sites“key rates,termsandconditions”of

6 all “non-tariffed” offeringsbeingprovidedto subscribers.As apracticalmatter,

7 Rule 1(b) essentiallyrequiresNextel topostcarrier-maintainedtariffs. To comply

8 with this Rule,Nextel will needto poston its Web siterateplaninformation for

9 hundredsof rateplansthatare currentlyin useby Nextel subscriberswith 20 lines

10 or lessin California. Manyof theserateplansare“legacy”plansno longer

11 availableto the generalpublic. Nextelwill alsoneedto developaprocessthrough

12 which Californiacustomersaregivenaccessto this outdatedinformationwhenthey

13 providea Californiazip codeon theWebsite. TheseRulesforceNextel to expend

14 substantialresourcesto reconfigureits Websitein amannerthat is boundto create

15 ratherthaneliminatecustomerconfusion.

16

17 47. Likewise,Rule 6 alsocompelscommercialspeechby imposing

18 sweepingrequirementson theformat ofNextel’sbills, includingrequirements

19 governinghow thebills areorganizedand informationthat mustbeincluded.

20 Moreover,becauseNextel, like mostwirelesscarriers,operateson a nationwide

21 basis,andgenerallyusesa singlebill format nationwide,theRuleswill effectively

22 eitherimposeCalifornia’suniquespeechrequirementson customersin otherstates

23 or requireNextel to revampits billing systemto createdifferentbills in California

24 than in therestof thecountry.

25

26 48. Rules1(h) and3(1) unlawfully regulaterates. Rule 1(h)

27 providesthata formula usedto “establisharatein a term contract”maynotchange

28 duringthe term of the contract. Rule 3(f) allows subscribersto terminatetheir
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1 service“without terminationfeesor penalties”within “30 daysafter thenewservice

2 is initiated.” RatechangesareproscribedevenwhenNextel offereda discounted

3 rateto thecustomerin exchangefor rateflexibility overthe life of thecontract. The

4 Rulestherebypurportto regulatewirelesscarrierratesin violationof federallaw.

5

6 49. Rules 5(c),7(a),7(b),and 7(d) unlawfully regulateadditional

7 aspectsof carriers’ratestructures,includingdeposits,penalties,andback-billing.

8 Rule 5(c) mandatesthat carrierspay intereston depositsat notlessthanthe

9 commercialpaperratepublishedby theFederalReserveBoard, Rule7(a)prohibits

10 the impositionof latepaymentchargesif paymentis receivedwithin 22 daysafter

11 thedatethebill wasmailed,andlimits latepaymentchargesto 1.5 percentper

12 monthon theoverduebalance.Rule7(b) barscarriersfrom chargingat all for

13 servicesprovidedmorethanthreemonthsbeforethe bill date,or four monthsin the

14 caseofroamingcharges.Rule7(d) indicatesthat delaysin billing maynotresult in

15 highertotal chargesthanif theusagewerepostedduringthebilling cycle in which

16 the call wasmade.

17

18 50. Rules8(a)and 8(b) expresslyprohibit rateincreases.Rule 8(a)

19 requires“at least25 days”advancenoticeof all changesto “subscribers’service

20 agreementsor non-termcontracts”that couldresult in higherrates. To complywith

21 Rule 8(a), Nextel will needto makesubstantialsystemmodificationsso that it can

22 targetmessageswithin its billing systemto Californiasubscriberswho arenot on a

23 term contract. To the extentthatRule8(a) applieson its faceto bothterm andnon-

24 term contracts,it is impossibleto complybothwith it andwith Rule 8(b) (discussed

25 directlybelow).

26

27 51. Rule 8(b) altogetherprohibitsrateincreasesduringthe termof

28 term contracts. Rule 8(b) will requireNextel to makethesamesystemchanges
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1 requiredby Rule8(a) to targetmessagesto the appropriategroupof California

2 subscribers.More importantly,however,Rule8(b) will alsopreventcarrier

3 recoveryof costsincurredin compliancewith federallymandatedprograms,which

4 requirecontributionsto universalserviceandsupportof otherfederal

5 telecommunicationsprograms. Congresshasexpresslymandatedthatcarriers

6 contributeto a “Universal ServiceFund” to supporttelecommunicationsservicesto

7 all Americans. See47 U.S.C. § 254(b). TheFCCsetsmandatoryuniversalservice

8 contributionsquarterly,andexpresslyauthorizescarriersto recoverthosecostsfrom

9 their customers.See47 C.F.R. § 54.712(a). Rule 8(b) wouldpreventcarriersfrom

10 changingcustomerchargesto recoupadditionalcontributionsimposedby theFCC

11 duringthe termofterm contracts. Similarly, Rule 8(b) would preventcarriersfrom

12 recoveringexpensesincurredfor provisionof “enhanced911,” “local number

13 portability,” “telecommunicationsrelayservice”for thedeaf,anda varietyofother

14 federallymandatedservices.Thus,Rule 8(b) directlyobstructsandfrustrates

15 federalpolicy goalsandconsumerinterestsprotectedby theCongressandtheFCC.

16 Rule 8(b)will alsounlawfully preventcarriersfrom recoveringstateand local fees

17 imposedduring thetermof termcontracts.

18

19 52. Rules9(a) and 11(b) prohibit carriersfrom terminatingservice

20 to customersfor non-paymentabsentsevencalendardays’ notice,andplace

21 additionallimitationson themannerin which terminationmaybeaccomplished.

22 TheRulestherebypurportto regulatewirelesscarrierratesin violationof federal

23 law. Nextelwill needto substantiallyoverhaulits systemssothat it canimplement

24 proceduresfor informing customersthatamountsare overdueandservice

25 terminationmayresultthatcomplywith theseRules.

26

27

28
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1 3. Burdensof Implementation.

2

3 53. Implementationof the Ruleswill requireextensivechangesto

4 Nextel’sbusinesssystemsandprocedures.In fact,Nextelwill be obligedto

5 completelyrevampthe way its wirelessservicesarepromoted,sold,andbilled in

6 California. Nextelprovidesnationalwirelessservicesusinguniform national

7 systemsandprocedures.Themanychangesthat theRuleswould imposeonNextel

8 in Californiawill conflict with its nationalsystemsandprocedures,andwill harm

9 Nextel’s customersnotonly in CaliforniabutalsoacrossNextel’s entirenational

10 network.

11

12 54. Among themosttime-consumingandcostlyof the changes

13 requiredby the Ruleswill bethoseto Nextel’sbilling system,which is usedfor all

14 serviceinitiation, billing andcollection,andCustomerCarefunctionsprovidedby

15 Nextel on a nationwidebasis. Thefundamentalchangesto Nextel’sbilling system

16 requiredby the Ruleswill notonly costNextel millions of dollars,butwill resultin

17 systemsthat areat oddswith Nextel‘ s systemsin otherstates,therebyimposing

18 substantialextra-territorialburdensanddestroyingnationaleconomiesof scaleand

19 scopein the provisionof wirelessservicesthatCongresssoughtto promotein its

20 1993 amendmentsof theCommunicationsAct. Ultimately, all ofNextel’s

21 customers— boththoseresidingin Californiaandin otherstates— will payhigher

22 ratesfor wirelessservice.

23

24 55. Billing systemchangescannotbemadeon a blankslate. Several

25 successivesystem“releases”areconstantlyunderdevelopmentat any giventime.

26 Thedeadlinefor changesto anupcomingreleaseis monthsbeforetherelease

27 occurs. Accordingly,the implementationof regulationsrequiringmassivesystem

28 changesis extremelycomplicated.Nextel cannotabandonanupcomingreleasein
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1 midstreamwithoutcreatingmassivedisruptionto its systems.No matterhow the

2 systemchangesrequiredby the Rulesareeffectuated,thoserevisionswill

3 substantiallydisruptlong-plannedupdates,increasingtherisk ofproblemsand

4 errorsin Nextel’s systemsandthreateningharmto consumerinterestsprotectedby

5 Congressand theFCC.

6

7 56. Informationstorageandretrievalsystemswill alsoneedto be

8 changed,and theircapabilitiesexpanded.Carrierinfrastructurewill needto be

9 improved,to providemorecall centerspace,moretelephonelines, andso forth, to

10 handlevastvolumesof additionalcalls thattheRuleswill generate.Additional

11 employeeswill needto behiredandtrained. Far-reachingretrainingof existing

12 personnelwill berequired. In short,asallegedabove,theRulesrequireNextel and

13 otherwirelesscarriersto substantially,overhaultheway theirbusinessoperations

14 work andto do so on a state-by-statebasis.

15

16 57. TheCPUC’sirrationally short 180-daydeadlinefor

17 implementationdramaticallyincreasestheproblemsposedby implementation.

18 Wide-rangingchangesto carriersystemsandproceduresshouldbemade,if at all,

19 througha seriesofdeliberate,incrementalchanges.For example,makingchanges

20 in operationsandbilling softwarethroughan incremental,step-by-stepprocess—

21 whereeachstepcanbe verifiedbeforemovingon to thenext step— is far more

22 reliablethanattemptingsimultaneousrevisionsofmultiple operationsandbilling

23 systems.

24

25 58. Therushedimplementationschedulewill likely result in system

26 errors,which will generatea muchhigherchanceofconsumerconfusionand

27 dissatisfaction,bothwithin andoutsideof California. The 180-daydeadlinewill

28 alsoresult in costssignificantly greaterthanamoredeliberateimplementation.
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1 59. Moreover,public safetypersonnelin Californiavitally depend

2 on Nextel’s servicesfor provisionof emergencyanddisasterreliefservices,and

3 Nextel thereforecannotrisk servicedisruptionsresultingfrom the irrational deadline

4 for implementationof theRules. TheCPUC’sthreateneddisruptionofservicesthat

5 Nextelprovidesto public safetyprovidersin Californiais also inconsistentwith

6 protectionof consumersand thepublic throughnationalsystemsfor theprovisionof

7 wirelessserviceenvisionedby CongressandtheFCC.

8

9 60. Althoughpreciseestimatesare difficult, implementingthese

10 Ruleswill costNextelmillions of dollars. Any pecuniarylossesfrom implementing

11 theRuleswill beunrecoverableshouldtheRulesbe overturned,dueto California’s

12 sovereignimmunity from retrospectivedamages.Ultimately, it is consumerswho

13 will bearthesewastedcoststhroughhigherrates.

14

15 61. BecauseNextelprovidesserviceusinguniform systemsand

16 proceduresthroughoutits nationalfootprint,all of its customers— boththose

17 residingin Californiaandelsewhere— will beharmedby the implementationissues

18 andsubstantialcostsrequiredby the changein businesspracticesmandatedby the

19 CPUC. Hence,theRulesare inconsistentwith the 1993 amendmentsto the

20 CommunicationsAct, which soughtto fosterthe efficientprovisionofwireless

21 serviceson anationwidebasis.

22

23 62. By contrast,consumerswill notbeharmedif theRulesare not

24 implementedbecauseexistingconsumerprotectionlawsalreadyprotectconsumers.

25 Today,public officials, includingtheFCC,CPUC,the CaliforniaAttorneyGeneral,

26 andlocal district attorneyscanundertakeactionstheydeemare neededto protect

27 thepublic interestagainstactualfraud or misleadingbilling, theostensibletargetsof

28 theRules.
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1 III.

2 CLAIMS FOR RELIEF

3 FIRSTCLAIM FORRELIEF

4 (Takenasa Whole, theRulesareInconsistentwith the

5 ComprehensiveFederalRegulatoryScheme)

6

7 63. Plaintiffreallegesandincorporateshereinby referencethe

8 allegationssetforth in Paragraphs1 through63.

9

10 64. The CPUC’sRulesstandasanobstacleto thebasicpoliciesand

11 objectivesof thecomprehensivefederalregulatoryregimegoverningthewireless

12 industry. Thoseover-archingfederalgoalsincludeenablingwirelesscarriersto

13 functionnationwide,free from the costly andinefficient influencesof state

14 regulation;ensuringnationaluniformity in the rates,terms,andconditionsof

15 wirelessservicethroughtheuseofnational operatingandbilling systems;and

16 maintaininga stableregulatoryenvironmentto encourageinvestmentin thewireless

17 industryandin newwirelesstechnologies.D.04-05-057obstructsand frustratesthe

18 achievementof thesegoalsandtherebythreatenstheveryharmto consumersand

19 the public that CongressandtheFCC soughtto prevent.

20

21 65. Congress’srecentamendmentsto Sections2(b) and332 of the

22 CommunicationsAct reflect its commitmentto a wirelessindustryfreefrom the

23 balkanizinginfluencesof state-by-stateregulation. CongressamendedSection2(b)

24 to give the FCC— notstatecommissions— broadauthorityoverwirelessservices.

25 Section332(c)(1)specificallydirectsthateventheFCC shouldstayits handfrom

26 regulationwhereregulationis unnecessaryon accountof competition,as theFCC

27 hasfound to bethe casefor thewirele~sindustry. And in Section332(c)(3)(A)of

28 the CommunicationsAct — captioned“StatePreemption”— Congressprovidedthat
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1 “no Stateor local governmentshallhaveanyauthorityto regulatetheentryof or the

2 rateschargedby anycommercialmobile radioserviceor anyprivatemobile

3 service.” 47 U.S.C.§ 332(e)(3)(A). California’soverbearingregulationofnearly

4 everyaspectof thewirelessindustry,includingbut not limited to its attemptto

5 regulatewirelesscarrierratesandmarketentry,is inconsistentwith these

6 congressionaldeterminationsto favor a national deregulatoryframeworkgoverning

7 theprovisionofwirelessservices.

8

9 66. Moreover,takenasa whole,theRulesregulatewirelesscarrier

10 activity in Californiaso thoroughlyasto constituteimpermissibleentryregulation

11 underSection332(e)(3)(A). To servethe Californiamarket,carriersmust,inter

12 a/ia: postdetailedinformation akin to tariffs on theirWeb sites(Rule 1(b)); comply

13 with limitationson thewaysin which theymaypresentcustomercontracts(Rules

14 1(h),2(c), 3(b), 3(e)); respondto variousinquirieswithin specifiedtime frames

15 (Rules1(c), 1(d), and1(e)); complywith conditionsplacedon theirmarketing

16 practicesandmaterials(Rule 2); allow thecustomera substantiallylongerperiodfor

17 earlyterminationof a contractwithoutcharge,evenwherethecustomerreceivesa

18 discountbasedon acceptanceof a shorterperiodfor earlyterminationwithout

19 charge(Rule3(f)); foregorequiringa depositfor services(Rule 5); conformto

20 severerestrictionsplacedon the formatting of theirbills (Rule6); restricttheuseof

21 roamingcharges(Rule7); conformto limits placedon theirability to changeservice

22 offeringsto meetcompetition(Rules8(a), 8(b));complywith restrictionsplacedon

23 theirability to transfersubscribersor withdrawservice(Rules8(c), 8(d)); comply

24 with restrictionsplacedon their ability to terminateservice(Rules9(a), 11(a),

25 11(b)); facelimitationson choiceof law or venue(Rule 11(d)); andcomplywith

26 E91 1 obligations(Rule 15). Suchdetailedregulationof the wirelessindustryis

27 inconsistentwith Section332’s banon entry regulationby the statesand theFCC’s

28 implementingrulesand regulations.
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1 67. For the foregoingreasons,Plaintiff is entitledto a declaration,

2 pursuantto 28 U.S.C.§ 2201,that the Rulesstandasanobstacleto the

3 implementationof the full purposesandobjectivesof Congressandare therefore

4 impliedly preemptedby the CommunicationsAct, theFCC’simplementingrules

5 andregulations,andthe SupremacyClauseof theUnited StatesConstitution.

6

7 68. Plaintiff further is entitledto preliminaryandpermanent

8 injunctive relief, pursuantto 28 U.S.C.§ 2201,prohibitingDefendantsfrom

9 violating federallaw throughtheirenforcementor threatenedenforcementof the

10 Rules.

11

12 SECONDCLAIM FORRELIEF

13 (TheRulesImproperlyRegulateWirelessCarriers’Ratesin Violation of Section

14 332of theCommunicationsAct)

15

16 69. Plaintiffreallegesand incorporateshereinby referencethe

17 allegationssetforth in Paragraphs1 through69.

18

19 70. UndertheSupremacyClauseoftheUnitedStatesConstitution,

20 federallaw is “the supremeLaw ofthe Land;. . - anyThing in theConstitutionor

21 Laws of anyStateto the Contrarynotwithstanding.”U.S.Const.art. VI, cl. 2. Thus,

22 statelawsor regulationsinconsistentwith federallaw arepreempted.

23

24 71. As notedabove,Section332(c)(3)of theCommunicationsAct—

25 captioned“StatePreemption”— providesthat “no Stateor local governmentshall

26 haveanyauthorityto regulatetheentryofor therateschargedby anycommercial

27 mobileradio serviceor anyprivatemobileservice.” 47 U.S.C.§ 332(c)(3)(A).

28
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1 72. On their face,the Rulesdirectly regulatetheratesthat wireless

2 carrierschargetheircustomersin California. Specifically,andwithout limitation,

3 Rules1(b), 1(h),3(f), 5(e), 7(a), 7(b), 7(d), 8(a), 8(b),9(a), and11(b) represent

4 efforts by theDefendantsto regulatewirelesscarriers’ratesand ratestructures.

5

6 73. Rules8(a), 8(b), 1(b),and1(h) all expresslyprohibit rate

7 increasesin variouscircumstances:Rule8(a)requires“at least25 days”advance

8 noticeof all changesto “subscribers’serviceagreementsor non-termcontracts”that

9 couldresultin higherrates;Rule 8(b) altogetherprohibitsrateincreasesduringthe

10 termoftermcontracts;Rule 1(b) essentiallyforbids carriersfrom chargingrates

11 different from thoserequiredto bepostedon theirWeb sites;andRule 1(h) provides

12 that a formulausedto “establisha ratein a termcontract”maynotchangeduring

13 theterm of the contract. Theseexpressprohibitionsobviouslyregulatecarrierrates

14 in violationof Section332.

15

16 74. Significantly,by theirterms,Rule 1(h) andRule8(b) prohibit

17 wirelesscarriersfrom increasingterm contractratesevenwhenthe increaseis

18 warranteddue to increasesorpassageof newstateandlocal taxes,feesand

19 assessmentsimposedon carriersand to FCC-mandatedincreasesin wireless

20 carriers’obligationsunderfederallaw to contributeto federaltelecommunications

21 programs,suchasUSF, E911, LNP, numberpooling, TRS andNANPA.

22 Preventingwirelesscarriersfrom exercisingtheir right underfederallaw to recover

23 theircontributionsto federalprogramsregulatesratesin violationof Section332.

24

25 75. Rule3(f) purportsto allow subscribersto terminatetheirservice

26 “without terminationfeesor penalties”within “30 daysafterthenewserviceis

27 initiated.” “[T]erminationfees”fall within theRules’ own definition of“rates” —

28 i.e., “amountsrequestedto bepaid by theuserof a telecommunicationsserviceby
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1 whatevername,including. . .fees,” seePart2.B (Definitions) ofGO 168 (emphasis

2 added)— andareclearly a componentofcarriers’ ratestructures.SeeSouthwestern

3 Bell, 14 F.C.C.R.at 19,907. Accordingly,terminationfeesarepartofa carrier’s

4 “rate” within themeaningof Section332(c)(3)(A),andproscribingsuchfees

5 constitutesforbidden“rate regulation.”

6

7 76. Rule 5(c) andRule7 regulatecarriers’ratestructuresby limiting

8 theuseof charges,surchargesand fees,all of which fall within the definitionof

9 “rates” in Part2.B (Definitions) ofGO 168. Rule 5(c) improperlymandatesthat

10 carrierspay intereston depositsat not lessthanthecommercialpaperratepublished

11 by the FederalReserveBoard. Rule7(a) prohibitsthe impositionof latepayment

12 chargesif paymentis receivedwithin 22 daysafterthe datethebill wasmailed,and

13 limits latepaymentchargesto 1.5% permonthon theoverduebalance. Rule7(b)

14 barscarriersfrom chargingat all for servicesprovidedmorethan threemonths

15 beforethebill date,or four monthsin the easeof roamingcharges.Rule7(d)

16 indicatesthatdelaysin billing may notresult in highertotal chargesthanif the

17 usagewerepostedduring thebilling cyclein which thecall wasmade. Eachof

18 theseRulesdirectly regulateswirelesscarrierratesin a mannerforbiddenby federal

19 law.

20

21 77. Rules9(a)and 11(b)prohibit carriersfrom terminatingserviceto

22 customersfor non-paymentabsentsevencalendardays’ notice,andplaceadditional

23 limitations on themannerin which terminationmaybeaccomplished.TheseRules

24 constituteregulationofwirelesscarrierratesin violationof Section332.

25

26 78. For the foregoingreasons,Plaintiff is entitled to a declaration,

27 pursuantto 28 U.S.C. § 2201,that theRulesconflictwith, andhencearepreempted

28
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1 by Section332(e)(3)(A)of theCommunicationsAct andtheFCC’simplementing

2 rules andregulations.

3

4 79. Plaintiff is furtherentitledto preliminaryandpermanent

5 injunctive relief, pursuantto 28 U.S.C.§ 2201,prohibitingDefendantsfrom

6 violating Section332(e)(3)(A)throughtheirenforcementor threatenedenforcement

7 of theRules.

8

9 THIRD CLAIM FORRELIEF

10 (The RulesViolate the CommerceClause)

11

12 80. Plaintiffreallegesand incorporateshereinby referencethe

13 allegationssetforth in ParagraphsI through80.

14

15 81. TheCommerceClauseof theUnited StatesConstitutiongrants

16 Congressthepowerto regulateinterstatecommerce.U.S.Const.art. 1, sec.8, el. 3.

17 TheCommerceClause“encompassesanimplicit or ‘dormant’ limitation on the

18 authorityof the Statesto enactlegislationaffectinginterstatecommerce.”Healyv.

19 TheBeerlnst.,49lU.S.324,326n.1 (1989).

20

21 82. Stateregulationswith theeffectofregulatingcommerce

22 occurringwholly out-of-stateare inconsistentwith the“dormant” aspectof the

23 CommerceClause.TheCPUC’sRuleshavethat forbiddeneffectbecause,in

24 practice,theywill obligeNextelandotherwirelesscarriersto imposemanyof

25 California’s requirementsnationwide.TheRuleswereadoptedby Defendants

26 without anycareor concernfor their substantialextra-territorialeffectsand the

27 burdensthey imposeon the nationaloperationsof wirelesscarriersoperating

28 pursuantto a federalregulatoryscheme.
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1 83. TheRulesalsoviolatetheCommerceClausebecausethey

2 subjectcarriersto multiple inconsistentstateregulatoryschemes.Interstatewireless

3 networks,like railroads,interstatehighways,andthe Internet,constitutean areaof

4 the economythatdemandsuniform rulesandregulationsat the federallevel.

5 Indeed,Congresshasconcludedthat “mobile services.. . by theirnature,operate

6 withoutregardto statelines asan integralpartof thenationaltelecommunications

7 infrastructure.” H.R. Rep.No. 103-111,Pt. 3, at 260 (1993),reprintedin 1993

8 U.S.C.C.A.N.378,587. TheRulesunlawfully ignorethe fundamentallyinterstate

9 natureof the wirelessindustryin favorofuntenablestate-by-stateregulation.

10

11 84. In addition,theRulesimposeanundueburdenon interstate

12 commercein violationof theCommerceClause. Thewirelessindustryis

13 continually loweringpricesand improvingservice. Theseimprovementshave

14 resultedlargely from the economiesofscaleand increasedefficienciesenabledby

15 theoffering ofuniform, nationwideserviceovernationalnetworks,asenvisionedby

16 Congressin its 1993 amendmentsofthe CommunicationsAct. See,e.g.,Eighth

17 Report,18 FCCRed.at 14805,14812. TheRuleswould substantiallyreducethese

18 efficienciesby forcingwirelesscarriersto eitherimplementan entirelyseparate

19 businessplan for the stateofCaliforniaor to adoptCalifornia’sRulesnationwide.

20 Either optionwould imposemillions ofdollarsof costsonwirelesscarriersandtheir

21 customers,while doing little to advanceCalifornia’spurportedinterestin consumer

22 protectionbeyondwhat is alreadyprovidedby vigorouscompetitionin thewireless

23 marketplace.

24

25 85. For the foregoingreasons,Plaintiff is entitledto a declaration,

26 pursuantto 28 U.S.C. § 2201,that theRules,asappliedto Plaintiff, violate the

27 CommerceClauseof theUnited StatesConstitution.

28
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1 86. Plaintiff is furtherentitled to preliminaryandpermanent

2 injunctive relief, pursuantto 28 U.S.C. § 2201,prohibiting Defendantsfrom

3 violating the CommerceClausethroughtheirenforcementor threatened

4 enforcementoftheRules.

5

6 FOURTHCLAIM FORRELIEF

7 (The RulesViolate the FirstAmendment)

8

9 87. Plaintiffreallegesand incorporateshereinby referencethe

10 allegationssetforth in Paragraphs1 through87.

11

12 88. TheFirstAmendmentprovidesthat “Congressshall makeno

13 law...abridgingthefreedomof speech.”U.S. Const.amend.I. Commercialspeech

14 falls squarelywithin theprotectionsof theFirstAmendment.See,e.g.,Central

15 HudsonGas& Elec. Corp. v. PublicServ. Comm‘n ofNew York,447 U.S.557, 563-

16 64 (1980). And theFirstAmendmentsafeguardstheright not to engagein

17 commercialspeechjust as it safeguardstheright to engagein speech.Seemt‘1

18 Dairy FoodsAss‘n. v. Amestoy,92 F.3d 67 (2d Cir. 1996). Regulationof

19 commercialspeechis unlawful unlessit directlyadvancesa substantialgovernment

20 interestand is no broaderor moreburdensomethannecessaryto achievethat

21 interest.

22

23 89. TheRules, includingwithout limitation Rules1(b) and6(k),

24 violateNextel’s rightsundertheFirst Amendment.As notedabove,Rule 1(b)

25 purportsto requireNextel andotherwirelesscarriersto postandmaintainon their

26 Web sitesthe “key rates,termsandconditions”ofeachservicethey offer to

27 individualsand small businessesin California andfor which therearestill current

28 subscribers.For Nextel, that includeshundredsof different “legacy” rateplansthat
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1 areno longeravailableto new subscribers.Oncecarriershavepostedsuch

2 information,it mustbe“updated”andremainon theirWeb sitesuntil thereare no

3 longeranysubscribersfor the serviceplanin question.

4

5 90. Complyingwith Rule 1(b)’s requirementswill obviouslybe

6 extremelyburdensomefor Nextel andotherwirelesscarriers,withoutadvancingany

7 substantialgovernmentinterest. As a practicalmatter,mandatingconsumeraccess

8 to a seaof information aboutdefunctplansservesno legitimategovernmental

9 purpose.At most,it merelysatisfiesconsumercuriosityaboutdefunctplans— but

10 asAmestoyillustrates,satisfyingconsumercuriositydoesnotadvanceagovernment

11 interestsubstantialenoughtojustify burdeningprotectedspeech.

12

13 91. . Nor cantheCPUCdemonstratethat Rule 1(b)’s Webposting

14 requirementswill materiallyalleviatespecific,cognizableharms,or that it is no

15 broaderthannecessaryto serveanypurportedgovernmentalinterests. In fact,no

16 conceivableharmcould resultfrom a carrier’sdecisionnotto advertiseon its Web

17 site servicesandrateplansthat areno longeravailableto new subscribers,andthe

18 CPUCfailed evento allow Nextel andotherwirelesscarriersto presentevidence

19 showingthatRule 1(b) is unnecessarilybroad. Instead,Rule1(b) forcesNextel to

20 expendsubstantialresourcesto reconfigureits Web sitein a mannerthat is boundto

21 createratherthaneliminatecustomerconfusion.Therefore,in theabsenceof

22 cognizableharmandnarrowtailoring, Rule 1(b) violatesthe FirstAmendment.

23

24 92. In addition,Rule6(k) alsoforcesNextelto engagein

25 commercialspeech. It requiresspecific informationto beincludedin bills, andeven

26 goessofar as to dictatethespecificwordswirelesscarriersmustuseto convey

27 certaininformation. Forexample,Nextel must includethe contactinformation for

28 the CPUC’sConsumerAffairs Bureauon eachcustomerbill. Complyingwith Rule
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1 6(k) will beundulyburdensome— althoughNextelcould complywith this

2 requirementtodayby using its existingbill messagingsystem,thatwill takeup

3 almostone-thirdof totalbill messagingspaceavailableeachmonth,which deprives

4 Nextelof the opportunityto engagein commercialspeechandundulyinterferes

5 with Nextel’sFirstAmendmentrights. Nextel mustthereforedevelopa longer-term

6 solution thatwill bevery costlyto implement. TheCommissionhasnotestablished

7 and cannotestablishthat this Rulewill advancea substantialgovernmentinterest,or

8 that it is notmoreextensivethannecessaryto servethat interest.

9

10 93. For the foregoingreasons,Plaintiff is entitled to adeclaration,

11 pursuantto 28 U.S.C. § 2201,that theRulesviolatetheFreeSpeechClauseof the

12 United StatesConstitution,asappliedto the statesthroughtheFourteenth

13 Amendment.

14

15 94. Plaintiff further is entitled topreliminaryandpermanent

16 injunctive relief, pursuantto 28 U.S.C. § 2201,prohibitingDefendantsfrom

17 violating theFreeSpeechClausethroughtheirenforcementor threatened

18 enforcementof theRules.

19

20 FIFTH CLAIM FORRELIEF

21 LNumerousRulesAre UnconstitutionallyVague)

22

23 95. Plaintiff reallegesand incorporateshereinby referencethe

24 allegationsset forth in Paragraphs1 through95.

25

26 96. TheDueProcessClauseof the FourteenthAmendmentprohibits

27 statesfrom adoptinglaws that,dueto vagueness,fail to provideadequatenoticeof

28 proscribedconduct. U.S.Const.amend.XIV, § 1.
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1 97. TheRules,includingwithout limitation, Rules1(b), 1(d),2(d),

2 3(e), 8(a),and8(b), arerenderedmeaninglessby their vaguenessandambiguity.

3 Key provisions,suchasthe definitionof “key rates,termsandconditions,”areso

4 open-endedasto makeit impossiblefor carriersto know whethertheyare in

5 compliancewith theRules,and therebysubjectthemto therisk of costlylitigation

6 andothersubstantialburdens.Rules8(a)and8(b) conflict with’ eachotherandare

7 thereforealsovagueandambiguous.

8

9 98. In light of the substantialpenaltiesthat Defendantsclaim they

10 can imposeon Plaintiff for violating thesevagueRules,seeCal. Pub.Utils. Code§
11 2107,aswell asthe threatof classaction law suitsallegingnon-compliance,

12 Defendants’promulgation,threatenedenforcement,andenforcementof theRulesis

13 unconstitutional.

14

15 99. For the foregoingreasons,Plaintiff is entitledto a declaration,

16 pursuantto 28 U.S.C.§ 2201,that theRules,asappliedto Plaintiff, violatetheDue

17 ProcessClauseof theFourteenthAmendmentof the United StatesConstitution.

18

19 100. Plaintiff further is entitled to preliminaryandpermanent

20 injunctiverelief, pursuantto 28 U.S.C. § 2201,prohibitingDefendantsfrom

21 violating theDueProcessClausethroughtheir enforcementor threatened

22 enforcementof theRules.

23

24 SIXTH CLAIM FORRELIEF

25 (TheRulesViolate the ContractsClause)

26

27 101. Plaintiffreallegesandincorporateshereinby referenCethe

28 allegationssetforth in Paragraphs1 through101.
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1 102. TheContractsClauseof theUnited StatesConstitutionprohibits

2 Defendantsfrom adoptinga measurethat substantiallyimpairsPlaintiff’s existing

3 contractswith its subscribersunlessthemeasureis basedon “reasonableconditions”

4 and is “of a characterappropriateto thepublic purposejustifying [the legislation’s]

5 adoption.” EnergyRes.Group. Inc. v. KansasPower& Light Co., 459U.S. 400,

6 410-12(1983).

7

8 103. TheCommission’snewRulessubstantiallyimpair contracts

9 betweenwirelesscarriersandtheir subscribers.Indeed,thenewRulesredefine

10 numerousaspectsof suchcontracts,from the sizeofthetypein which contract

11 documentscanbeprinted,seeRules 1(h),2(c), 3(e), and8(e), to themannerin

12 which the contractscanbeterminated,see,e.g.,Rules9, 11. By redefining(inter

13 a/ia) the rescissionperiod(Rule3(f)), depositrequirements(Rule 5), latepayment

14 charges(Rule 7(a)),serviceterminationprovisions(Rules8(b), 9), anddispute

15 resolutionprovisions(Rule 11) of contractsbetweenwirelesscarriersandtheir

16 subscribers,the new Rulessubstantiallyalterthe coststo performthosecontracts.

17

18 104. TheRulesarenot designedto advanceany“public purpose”as

19 to which the Commissioncanreasonablyexercisejurisdictionoverwirelesscarriers.

20 Rather,the Rulestargetthecontractualrightsandobligationsof Nextel andother

21 wirelesscarriersin California for no otherreasonthanto adjustthoserightsand

22 obligationsmoreto the liking of theDefendants— essentially,to conferon

23 customersgreaterrights andbenefitsthan theynow haveandpayfor undercurrent

24 agreementsfor wirelessservice. But thebaredesireto offer perceivedbenefitsto

25 consumersat theexpenseof carrierscannotsaveintrusivestateregulationfrom

26 invalidationundertheContractsClause.ExxonCorp. v. Eagerton,462 U.S. 176,

27 192(1983).

28
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1 105. For theforegoingreasons,Plaintiff is entitledto a declaration,

2 pursuantto 28 U.S.C. § 2201, that theRules,asappliedto Plaintiff, violate the

3 ContractsClauseof theUnitedStatesConstitution.

4

5 106. Plaintiff furtheris entitledto preliminaryandpermanent

6 injunctive relief, pursuantto 28 U.S.C.§ 2201,prohibitingDefendantsfrom

7 violating theContractsClausethroughtheirenforcementor threatenedenforcement

8 of theRules.

9

10 SEVENTHCLAIM FORRELIEF

11 (TheRulesWereAdoptedin Violation ofDueProcess)

12

13 107. Plaintiffreallegesand incorporateshereinby referencethe

14 allegationsset forth in Paragraphs1 through107.

15

16 108. Notwithstandingthat theDefendant’srulemakingbeganmore

17 than four yearsago,theversionof theRulesthat waseventuallyadoptedwas

18 presentedfor commentonly two weeksbeforetheiradoptionby theCPUC. Nextel

19 andotherwirelesscarrierswerenotgiven an adequateperiodof time in which to

20 commenton the newproposal.TheCommissionunlawfullyrejectedthe carriers’

21 requestfor an evidentiaryhearing.

22

23 109. Given the complexityof theRulesandtheirenormousimpacton

24 the industry,therewasnojustification for the CPUC’sdeterminationnotto hold

25 hearingsor evenallow a reasonabletimefor comments.Themannerin which the

26 CPUCproceededin adoptingtheRulesdeprivedPlaintiff andotherwirelesscarriers

27 oftheir rightsto noticeandan opportunityto beheard.

28
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1 110. Plaintiff is thereforeentitledto a declaration,pursuantto 28

2 U.S.C.§ 2201,that the Defendants’rulemakingprocessesin adoptingtheRules

3 violated theDueProcessClauseof theUnitedStatesConstitution.

4

5 111. Plaintiff further is entitledto preliminaryandpermanent

6 injunctive relief, pursuantto 28 U.S.C. § 2201,prohibiting Defendantsfrom

7 enforcingor threateningto enforcetheRules.

8

9 EIGHTH CLAIM FORRELIEF

10 (The RulesDeprivePlaintiffof its Civil Rights

11 in Violation of 42 U.S.C. § 1983)

12

13 112. Plaintiffreallegesandincorporateshereinby referenceall the

14 allegationsin Paragraphs1 through112.

15

16 113. 42 U.S.C.§ 1983 providesa civil causeof actionto anyperson

17 who is deprivedofrightsguaranteedby the United StatesConstitutionor federal

18 lawsby anotherundercolorof statelaw.

19

20 114. TheRules,if allowedto go into effect,will deprivePlaintiff of

21 its rightsunderfederal law, aswell as its constitutionalrightsguaranteedby the

22 FourteenthAmendment,theCommerceClause,theFreeSpeechClause,andthe

23 ContractsClause,asdescribedabove.

24

‘25 115. In enforcingandthreateningto enforcethe Rules,the

26 Defendants,asofficersof the StateofCalifornia, haveactedandwill continueto act

27 undercolorof law in theirofficial capacities.

28
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1 116. For the foregoingreasons,Plaintiff is entitledto a declaration,

2 pursuantto 28 U.S.C.§ 2201,thatDefendants’putativeauthorityto enforce,

3 threatenedenforcement,andactualenforcementof theRuleswhile actingunder

4 colorofstatelaw violatesandwill violatePlaintiff’s constitutionaland federal

5 statutoryrightsin contraventionof 42 U.S.C.§ 1983.

6

7 117. Plaintiff further is entitledto preliminaryandpermanent

8 injunctive relief, pursuantto 28 U.S.C. § 2202,prohibiting Defendantsandany

9 officer or employeeof the stateofCalifornia from violating Plaintiff’s constitutional

10 andfederalstatutoryrightswhile actingundercolorof statelaw in violationof42

11 U.S.C.§ 1983by enforcingor attemptingto enforceanypartofArticle 5.

12

13 . Iv.

14 PRAYER FOR RELIEF

15 WHEREFORE,basedon the foregoing,Plaintiff demandsjudgment

16 againstDefendantsasfollows:

17

18 (i) For a declaratoryjudgmenton Count 1 that,asappliedto Nextel

19 andotherwirelesscarriers,theRulesstandasan obstacleto the accomplishmentof

20 Congress’sobjectivesandpoliciesfor thewirelessindustryas implementedby the

21 FCC;

22

23 (ii) For a declaratoryjudgmenton Count2 thattheRulesconflict

24 with, and henceare preemptedby, Section332 oftheCommunicationsAct;

25

26 (iii) For a declaratoryjudgmenton Count3 that the Rulesviolate the

27 CommerceClauseof theUnited StatesConstitution;

28
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1 (iv) Fora declaratoryjudgmenton Count4 that theRulesviolatethe

2 FreeSpeechClauseof theUnitedStatesConstitution;

3

4 (v) For a declaratoryjudgmenton Count 5 that theRulesare

5 impermissiblyvague,andhenceviolatetheDueProcessClauseof theFourteenth

6 Amendmentto theUnited StatesConstitution;

7

8 (vi) For a declaratoryjudgmentonCount6 that theRulesviolatethe

9 ContractsClauseof theUnited StatesConstitution;

10

11 (vii) For a declaratoryjudgmenton Count7 that theRuleswere

12 adoptedin violationof theDueProcessClauseoftheUnited StatesConstitution;

13

14 (viii) For a declaratoryjudgmenton Count8 thatDefendants’putative

15 authorityto enforce,threatenedenforcement,andactualenforcementof theRules

16 while actingundercolorof statelaw violatesandwill violatePlaintiff’s

17 constitutionaland federalstatutoryrights in violationof42 U.S.C. § 1983;

18

19 (ix) Forpermanentinjunctivereliefon all countsenjoining

20 Defendantsandanyofficersor employeesofthe Stateof Californiafrom taking any

21 actionto enforceor attemptto enforceanyandall provisionsof theRulesdeclared

22 to beunlawful;

23

24 (x) For reasonableattorneys’feeson all countsto be awarded

25 pursuantto 42 U.S.C. § 1988 andany otherapplicablelaw or doctrineand for all

26 othercostsofthis action tobetaxedagainstDefendants;

27

28
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1 (xi) For suchotherandfurther reliefon all countsastheCourtmay

2 deemjust andproper.

3

4 DATED: September30, 2004

SHEPPARD,MULLIN, RICHTER& HAMPTON LLP

7 By ~B~EALL

9 Attorneysfor Plaintiff

10 NEXTEL OF CALIFORNIA, 1NC.
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