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Transferor )
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Pursuantto Public Notice DA-04-2974 issuedby the Commissionon September14,

2004, AT&T Corp. (“AT&T”) submitsits Commentsin supportof the Petition for Declaratory

Ruling filed by the thirty-seven competitive local exchangecarriers (“CLEC5”) seekinga

declaratoryorder that the incumbentLEC affiliates of SBC Communications,Inc. and Verizon

Communications,Inc. remain subject to the unbundling obligation found in their merger

conditions(“CLEC Petition”).’ For thereasonsset forth below, the declaratoryruling requested

by theCLECsshouldbe granted.

1 AT&T hasalso addressedthis issue in CommentsOf AT&T Corp. To Verizon’sRequestTo

EliminateMerger Condition XXII, CC DocketNo. 98-184 (July 27, 2004)and CommentsOf
AT&T Corp. To SBC’s RequestTo Eliminate Merger Condition 27, CC DocketNo. 98-141
(July 27, 2004).



INTRODUCTION AND SUMMARY

Condition XIII of the Bell Atlantic/GTEMerger Order2 and Condition XXVII of the

SBC/AmeritechMerger Order,3 requiring the provision of unbundled network elements

(“UNEs”), provide that they do not sunset until the Commissionhas issued a final, non-

appealableorderestablishingVerizon’s andSBC’s unbundlingobligations. TheCommission,in

bothMerger Orders,held that the “plain meaning”of this languagein the conditionswas that

“from now until the date on which the Commission’sordersin thoseproceedings,and any

subsequentproceedings,becomesfinal and non-appealable,”Verizon!SBC “will continue to

makeavailableto telecommunicationscarrierseachUNE thatwas”previouslyavailable.4 That

“a final, non-appealableorder” would include“any subsequentproceedings”is consistentwith

the underlying purposeof these conditions. The entire purposeof theseUNE unbundling

conditionswasto providemarketcertaintyandrequireVerizonand SBC to offer UNEs during

anyperiodin whichthe Commission’sunbundlingruleswere stayedor vacated.

Theseconditionshavenot sunsetbecausethe D.C. Circuit’s two decisionsvacatingthe

Commission’sUNE rules are the subjectof further proceedingscurrently pendingbeforethe

Commissionon thoseissueson remand. Accordingly,anycontentionthat theUNE unbundling

mergerconditions have beensatisfied,notwithstandingthe currentuncertaintyregardingthe

scope of ILEC unbundlingobligations, would be contrary to the plain meaning and entire

2 MemorandumOpinionAnd Order,Application Of GTECorp., Transferor,AndBell Atlantic

Corp., Transferee, For Consent To Transfer Control, 15 FCC Rcd. 14032 (2000) (“Bell
Atlantic/GTEMergerOrder”).

~ MemorandumOpinion and Order,Applications OfAmeritechCorp., Transferor, AndSBC
CommunicationsInc., Transferee,For ConsentTo TransferControl Of Corporations, 14 FCC
Rcd. 14712(1999)(“SBC/AmeritechMergerOrder”).

~Bell Atlantic/GTEMergerOrder¶ 316; SBC/AmeritechMergerOrder ¶ 394.
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purposeof theseconditions. Any claim that the Commissionhas subsequentlyclarified or

modifiedtheseconditionsis unfounded.

As demonstratedin the CLEC Petition, expeditiousCommissionaction is necessaryto

resolve this controversybefore SBC or Verizon unilaterally attempt to terminate UNEs.5

Accordingly,thedeclaratoryruling requestedby theCLECsshouldbe granted.

ARGUMENT

I. THE UNE UNBUNDLING CONDITIONS APPROVED BY THE COMMISSION
IN THE SBC AND VERIZON MERGER ORDERSHAVE NOT SUNSET

A. The Unbundling Merger Conditions In Both Orders Clearly Are Not Subject
To A Three-Year Sunset.

As athresholdmatter,both the Verizon and SBC unbundlingmergerconditionsclearly

arenot subjectto athree-yearsunset. It is true that manymergerconditionsin bothagreements

expire afterthreeyears,but that default sunsetprovisionin eachagreementexpresslydoesnot

apply to conditions that have their own specific termination language. SeeMemorandum

Opinion and Order,ApplicationsofAmeritechCorp., Transferor, & SBCCommunications,Inc.,

Transferee,17 FCC Rcd. 19595, ¶ 3 (2002) (“Some of the [merger] conditions... are not

subjectto that expirationdatebecausethe conditionitself specifically establishesits own period

of applicability”). The EnforcementBureauhasalreadyexpresslyrecognizedthat the UNE

conditionis a conditionthat is notsubjectto thethree-yearsunsetperiod. Seeid. ¶ 3 n.7.

~CLEC Petitionat 6-10.
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B. The Commission Has Already Found That The UNE Unbundling Merger
Conditions Will Not Sunset Until The Commission’s Order In “Any
SubsequentProceedings,BecomesFinal And Non-Appealable”

The mergerconditions requiringthe provision of unbundlednetwork elementswere of

critical importanceto the approvalof thosemergers,becausetherewasa greatneedto protect

local competition in light of the uncertaintysurroundingthe Commission’sunbundlingrules.

The FCC found both that thesemergerswould reducelocal competitionand that affirmative

stepswerenecessaryto facilitateUNE-basedcompetition. In particular,the FCCrecognizedthat

local competitionwasunlikely if carriersdid not havea clear entitlementto particularUNEs.6

Thus, the intendedpurposeof the condition was to provide the necessarycertaintyto induce

local entry.7 And it doessoby ensuringthat the ILEC remainsobligatedto provideUNEsuntil

litigation surroundingthe UNE RemandOrder, and for Verizon the Line Sharing Order, is

finally resolved,by either: (1) a final judicial decisionupholdingtheunbundlingrulestheFCC

issuesin thoseproceedings;(2) a final, non-appealableFCC order eliminatingunbundlingof a

particularUNE; or (3) a final judicial decisionholdingtheFCC cannotrequireunbundlingof a

particularelement.

Thus, SBC Merger Condition XVII was adopted“to reduceuncertaintyto competing

carriersfrom litigation that mayarisein responseto the Commission’sorderin its UNE Remand

proceeding.”8Thatmergerconditionstatesthat SBC/Ameritechwill continueto provideUNEs

underthesametermsandconditionsthat suchUNEsorcombinationsofUNEs that were
madeavailable on January24, 1999,until the earlier of (i) the datethe Commission
issuesa final order in its UNE remandproceedingin CC DocketNo. 96-98finding that

6 SBC/AmeritechMergerOrder, ¶ 394 andBell Atlantic/GTEMergerOrder¶ 316.

~SBC/AmeritechMergerOrder, ¶ 394 andBell Atlantic/GTEMergerOrder ¶ 316.

8 SBC/AmeritechMergerOrder ¶ 394.
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the UNE or combinationof UNEs is not requiredto be providedby SBC/Ameritechin
the relevantgeographicarea,or (ii) the dateof a final, non-appealablejudicial decision
providing that the UNE or combinationof lINEs is not required to be providedby
SBC/Ameritechin the relevantgeographicarea. This Paragraphshall becomenull and
void and imposeno further obligation on SBC/Ameritechafter the effective dateof a
final andnon-appealableCommissionorderin theUNEremandproceeding.9

TheCommissioncontemporaneouslyarticulatedits understandingofthe“plain meaning”ofthis

condition in theSBCMergerOrder, statingthat SBChadagreedthat “from now until thedateon

which the Commission’sorder in that proceeding,and any subsequentproceedings,becomes

final and non-appealable”it “will continueto make available to telecommunicationscarriers

eachUNE that wasavailableunderSBC’s and Ameritech’s interconnectionagreementsasof

January24, 1999,evenaftertheexpirationof existing interconnectionagreements.”°

Verizon similarly agreed,in order “to reduceuncertainty to competingcarriersfrom

litigation that mayarisein responseto [the Commission’s]ordersin theUNE RemandandLine

Sharing proceedings,”to Merger Condition XIII which statesthat Bell Atlantic/GTE will

continueto provide:

the lINEs andUNE combinationsrequiredin [theTINE RemandOrderandLine Sharing
Order] in accordancewith thoseordersuntil the dateof a final, non-appealablejudicial
decisionprovidingthat theUNE or combinationof TINEs is not requiredto beprovided
by Bell Atlantic/GTE in the relevantgeographicarea. Theprovisionsof this Paragraph
shall becomenull and void andimposeno further obligationon Bell Atlantic/GTEafter
the effective date of final and non-appealableordersin the UNE Remandand Line
Sharingproceedings,respectively.’2

~SBC/AmeritechMergerOrder, App. C, ¶ 53 (emphasesadded,footnoteomitted).

‘°SBC/AmeritechMergerOrder¶ 394.

~ Bell Atlantic/GTEMergerOrder ¶ 316.

12 BellAtlantic/GTEMergerOrder, App. D, ¶ 39.
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Once again the Commissioncontemporaneouslyarticulated its understandingof the “plain

meaning”ofthis condition: that “from nowuntil thedateon which the Commission’sordersin

thoseproceedings,and anysubsequentproceedings,becomefinal and non-appealable”it “will

continueto makeavailableto telecommunicationscarriers,in accordancewith thoseorders,each

TINE andcombinationof UNEsthat is requiredunderthoseorders,until the dateofany final and

non-appealablejudicial decisionthat determinesthat Bell Atlantic/GTE is not requiredto

providetheUNE orcombinationofUNEs in all or aportionofits operatingterritory.” ‘~

Evenif therewereanyambiguityin theseconditions,theywereeffectivelydraftedby the

BOCs’4 and any ambiguitymust be construedagainstthem. SeeUnitedStatesv. Seckinger,

397 U.S. 203, 210 (1970)(“[A] contractshouldbeconstruedmoststronglyagainstthedrafter”).

C. The UNE UnbundlingMerger Conditions Have Not SunsetBecauseThere Is
No “Final And Non-Appealable Commission Order” In The UNE Remand
Or Line Sharing Proceedings.

Thereis, in fact,no “final andnon-appealableCommissionorder” in the UNE Remandor

Line Sharingproceedings.Contraryto theBOCs’ argument’5USTAI wasneitherafinal judicial

decisionholdingtheFCCcannotrequireunbundlingofaparticularelementnordid the denialof

‘~Bell Atlantic/GTEMergerOrder ¶ 316(emphasisadded).

‘~ This condition was initially drafted by SBC after “closed door” negotiationswith the
Commissionstaff; seeexpartesubmissionby SBC, CC DocketNo. 98-141 (July 1, 1999)at 1,
placing the ProposedConditions in the public record. Verizon conditions were “patterned
closely” on the SBC conditions. See SupplementalFiling of Bell Atlantic and GTE,
CC Docket98-184(Jan.27, 2000)at2.

~ Reply of Verizon to AT&T’s CommentsOn Verizon’s RequestTo DiscontinueAudit of
Verizon’s Compliance With Merger Conditions, CC Docket No. 98-184 (August 10, 2004)
(“Verizon’s Reply Comments”)at 7; Reply Commentsof SBC Communications,CC Docket
No. 98-141(August 10, 2004)(“SBC’s ReplyComments”)at 3. Theyaccordinglyarguethatthe
conditions expired on March 24, 2003 when the SupremeCourt deniedcertiorari in USTA
v. FCC,290 F.3d415 (D.C. Cir. 2003)cert. den. 123 5. Ct. 1571 (2003)(“USTA 1”).
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certiorari by the Supreme Court render the Commission’s order a final, non-appealable

FCCorder eliminatingunbundlingofaparticularUNE. In USTAI, the UNE RemandOrder was

remanded,’6anda remandedorder is simply not afinal order.’7

The Triennial ReviewOrder was the FCC’s order on remandfrom that decision.’8 In

USTA II, the court vacatedthe unbundlingrules a secondtime merely for lack of reasoned

explanation,which has triggered another“subsequentproceeding” on remandwhich is still

pendingat the Commission. The court did not hold that ILECs “are not required” to provide

UNEs within the meaningof the condition. In the wake of the D.C. Circuit’s decision in

USTAII, there are still “subsequentproceedings”underway at the Commission,and the

Commissionhasyet to issuea final, non-appealableorderdeterminingwhetherVerizonor SBC

mustmakea numberof importantUNEs, including switching,available. Thereis still no final,

non-appealableorderwith respectto theaspectsofthe Commission’sunbundlingrulesthat were

vacatedin USTA IL The very point of the conditionswas to preservethestatusquo should a

16 Id., 290 F.3d at 430 (theD.C. Circuit “remand[ed]both theLine SharingOrderandthe Local

CompetitionOrderto theCommissionfor furtherconsiderationin accordancewith theprinciples
outlinedabove”).

17 Seee.g.,InternationalTel. & Tel. v. GeneralTel. & Elecs.Corp., 527F2d 1162, 1163 (
4

th Cir.

1975)(“theNinth Circuit reversedin part thejudgment... grantedby thedistrict court in Hawaii
and remandedfor further proceedings... Sincefurther proceedingswill be necessarybefore
either party can prevail on the merits of the antitrust issues,there is no final judgmentupon
which GTE may found its resjudicatadefense”)(emphasisadded);Proctor& GambleCo. v.
Amway Corp.,242 F.3d539, 546 (

5
th Cir.), cert. den.,534 U.S. 945 (2001).

18 ReportandOrder,FurtherNoticeofProposedRulemaking,18 FCCRcd 16978,17186, 17406

¶ 705 (2003), correctedby Errata, 18 FCC Rcd 19020 (2003) (“Triennial Review Order”),
vacatedand remandedin part, affirmedin part, UnitedStatesTelecomAss’n v. FCC, 359 F.3d
554 (D.C. Cir. 2004)(USTA II). The TROis expresslycaptionedasan “Order on Remand”in
both the UNE Remanddocket(CC DocketNo. 96-98)andthe Line Sharingdocket(CC Docket
No. 98-147). And thatis, ofcourse,why the appealof the TROwastransferredfrom theEighth
Circuit to theD.C. Circuit andassignedto the samepanel thatheardUSTAI— at Verizon’s and
SBC’s request.
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court stay or vacatethe unbundlingrules thatthe FCC adoptedin theUNE proceeding— asthe

D.C. Circuit hasdonein USTA11.19 Thus,theconditionsarestill operative.

D. Verizon’s Auditor’s Assertion That The Condition Has SunsetIs Irrelevant.

Verizonseeksto supportits strainedreadingoftheUNE mergerconditionapplicableto it

by assertingthat “the auditorsfoundthat this conditionsunseton March 24, 2003.~~20However,

not only is the auditornot the arbiterof theplain meaningof this condition,it is apparentfrom

the auditor’sreportthat its conclusionwasbasedonVerizon’s representationsto it.21 In at least

oneothermergeraudit, theauditorsimilarly foundcompliancewith mergerconditionsbasedon

the auditedparty’sdefinition ofcompliance22only to havetheauditedBOC enterinto a Consent

Decreeyears later admitting that during the auditedperiod it in fact had violatedthe merger

conditions.23 The Auditor’s interpretation of the Condition, promptedby Management’s

representation,is meaningless.

‘~SBC/AmeritechMergerOrder, ¶ 394andBellAtlantic/GTEMergerOrder ¶ 316.

20 Verizon Reply Comments at 7, citing to, Deloitte IndependentAudit Report, Merger

ConditionsReportat 1 (Filed Oct. 17, 2003).

2! Report of Managementon the Effectivenessof Controls over ComplianceWith Merger

ConditionsII, III, VIII, IX, XIII, XIV, XV, and XX (Oct. 17, 2003),appendedto the Deloitte
Report,at 2.

22 TheApril 16, 2001 Reportof IndependentPublicAccountants(“Auditor’s Report”)prepared

by Arthur AndersonLLP at 1 (“From the period from July 1, 2000 to December31, 2000the
Companyhasoperatedits businessin accordancewith theFinal DivestiturePlanandtheFCC’s
Ordersin DocketNo. 99-272”).

23 Order, In the Matter of QwestCommunicationsInternational, Inc., File No. EB-02-IH-0674,

18 FCCRed. 10299(rel. May 7, 2003),ConsentDecree,¶~J8-9.
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II. THE COMMISSION HAS NOT ISSUED ANY SUBSEQUENT CLARIFICATION

OF, OR DECISION MODIFYING, THE RELEVANT CONDITIONS

Verizon arguesthat, in a letter ruling issuedon September22, 2000, the Commission

clarifiedthattheUNE unbundlingconditionexpiredon thedateof “any final andnon-appealable

judicial decisionconcludingthelitigation concerning[the UNE Remandand Line Sharingrules]

by invalidatingthem.”24 As athresholdmatter,it is ironic thatVerizongivesgreatweightto this

later Commission “clarification” but is dismissive of the Commission’s contemporaneous

“clarification” ofConditionXIII ofthe Bell Atlantic/GTEMergerOrder that Verizonhadagreed

that it would makeUNEs available “from now until thedateonwhich theCommission’sorders

in thoseproceedings,andanysubsequentproceedings,becomefinal andnon-appealable.”25

In any event,thescopeofVerizon’s September2000requestfor clarificationdid not deal

with the languagegoverningthe terminationof the conditions at issuehere. Rather,the issue

raisedby Verizonwas“whethertheMergerConditionsimposeafree-standingrequirementto set

prices for bundlednetwork elementsbasedon the FCC’s TELRIC pricing rules, suchthat the

merged company would be required to retain TELRIC-basedpricing even if those rules

ultimatelyaredeterminedto be inconsistentwith the law of the land,”26notingthat this wasthe

decisionofthe Eighth Circuit in Iowa Utils. Bd. v. FCC, thenon appealto the SupremeCourt.27

24 Verizon’s ReplyCommentsat 7, n. 11.

25 BellAtlantic/GTEMergerOrder ¶ 316.

26 Letterof Michael E. Glover,Verizon,to Dorothy T. Atwood, Chief, CommonCarrierBureau,

FCC (Sept. 8, 2000) at 1. This issue is similarly identified as the issue in Ms. Atwood’s
response,Letter from Dorothy T. Atwood, Chief, CommonCarrierBureau,FCC to Michael E.
Glover,Verizon(September22,2000)at 1.

27 Iowa Utils. Bd. v. FCC, 120 F.3d 753 (
8

th Cir. 1997),reversedin part, sub nom,AT&T Corp.

v. Iowa Utils. Bd., 525 U.S. 366(1999).
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Ms. Atwood, thethenChiefofthe FCC’s CommonCarrierBureau,simply respondedthat if the

SupremeCourt either deniedcertiorari or invalidated those rules outright (neitherof which

occurred),they would not independentlyimposean obligation on Verizon to price UNEs at

TELRIC. Herclarification shedsno light on the issueof whethera remandof a Commission’s

orderby the SupremeCourt would,or would not, renderthat Order“final andnon-appealable.”

SBC arguesthat “the Commissionheld in its Triennial ReviewOrder that, upon the

USTAI decisionbecoming‘final andno longersubjectto furtherreview ... the legal obligation

[to provide UNEs] will no longer exist.”28 The short answer,of course,asnotedby the CLEC

Petitioners,is that this decisionhadnothingto do with the independentobligationsimposedby

the Merger Orders, nor couldthe Commissionimplicitly modify the Merger conditionsin this

manner.29

28 SBC’s ReplyCommentsat 4 (emphasisaddedby SBC),citing to the Triennial ReviewOrder,

¶ 705.

29 CLEC Petitionat 13-14andnote31.
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CONCLUSION

For the reasonsstated above, the Commission clearly should issue the requested

declaratoryorder.

Respectfullysubmitted,

/s/ AryehFriedman
LeonardJ. Cali
LawrenceJ. Lafaro
Aryeh S. Friedman
OneAT&T Way
Bedminster,NJ 07921
(908) 532-1831

Attorneysfor AT&T Corp.

October4, 2004
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