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Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

*NOT AN ACTIVE MEMBER OF" THE DC BAR.

Re: Ex Parte:

BellSouth Request for Declaratory Ruling that State Commissions
May Not Regulate Broadband Internet Access Service by Requiring
BellSouth to Provide Wholesale or Retail Broadband Service,
WC Docket No. 03-251.

IP-Enabled Services, WC Docket No. 04-36

Dear Ms. Dortch:

On October 8, 2004, Steven Teplitz, Vice President and Associate General
Counsel, Time Warner Inc., and the undersigned, of Paul, Weiss, Rifkind, Wharton &
Garrison LLP, met with Christopher Libertelli, Senior Legal Advisor to the Chainnan, and
Aaron Goldberger, to discuss issues relating to the above-captioned proceedings.

In connection with No. 03-251, we described the policy of various incumbent LECs
to refuse number-portability requests with respect to telephone lines used to provide not
only voice but also DSL service. According to these ILECs, apparently, they not only may
refuse to provide stand-alone DSL, but also may refuse to port out the voice number until
the customer specifically cancels the ILEC-provided DSL service, We stated that, in our
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view, such refusals constitute a plain violation of applicable number-portability rules,
which do not view internal policies as a permissible justification for a refusal to port. We
argued that, whichever way the Commission resolves BellSouth's petition, it should make
clear that any such refusals to port numbers is impermissible.

In connection with No. 04-36, we discussed jurisdictional issues. We repeated the
view reflected in our comments - that the Commission should preclude inappropriate
non-federal regulation, and that it can achieve that outcome in multiple legally supportable
ways. In particular, we discussed the jurisdictional bases on which the Commission relied
in the Free World Dialup Order, the Commission's broad authority to preempt non-federal
regulation of information services, and the Commission's authority to preempt non-federal
regulation even of telecommunications services. We further argued that, whichever
avenue the Commission selects, it should treat facilities-based and non-facilities-based
VoIP providers in the same manner.

Pursuant to Section 1. 1206(b) of the Commission's rules, copies of this notice are
being filed electronically in the above-captioned proceedings for inclusion in the public
record. Should you have any questions, please do not hesitate to contact me.

,/~~~:sru:Yours,
// j"--------J

HenkBrands
Counsel for Time Warner Inc.

cc: Christopher Libertelli
Aaron Goldberger


