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Summary

Hands On Video Relay Services, Inc. comments on the Commission's Further Notice ofProposed

Rulemaking ("FNPRM") in this proceeding. Hands On is a contract provider of video relay services

("VRS") for AT&T Corp. and for MCI, Inc. It is also a provider of VRS pursuant to the State of

Washington's TRS program. It therefore has unique and valuable perspective on the issues raised in the

FNPRM.

As shown herein, the Commission should treat all Internet relay services as interstate. Proposal to

allocate so-called intrastate Intemet relay calls for state payment are problematic in their application and

ignore the predominate interstate nature of Intemet relay.

In addition, the Commission should act on its pending proposal to adopt a certification process for

the provision ofInterstate relay service Either the Commission should adopt a federal certification process

or confirm that no federal orstate certification is required under the rules for an entity operating with Rule

§63.0 I common carrier authority to provide TRS service pursuant to FCC Rule §64.604.

Adoption of a speed of answerrequirement is critical to ensuring that deaf, hard ofhearing and

speech disabled persons are afforded functionally equivalent relay service. Adoption ofa reasonable and

phased in requirement will not appreciably increase the cost ofVRS service, but will serve to ensure that

deaf, hard of hearing and speech disabled persons have equivalent access to the telecommunications

network enjoyed by hearing persons. Moreover, Congress plainly stated its intention that blocking rates

forrelay service be equivalent to blocking rates for the telephone network in general. Lack of an answer

speed criterion is frustrating Congress's intent.
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Likewise, functional equivalence requires that VRS be made mandatory and offered on a 24 hour

basis, The number ofinterpreters necessary to provide the service on a 24 hourbasis and the marginal cost

of extending service on a 24 hour basis is minimaL

Rules to protect video interpreters and other communications assistants from abuse are also

warranted, The most important ofsuch rules would set a guideline of average video interpreter utilization

of 38 to 43 percent This is necessary to prevent video interpreters from going beyond the recommended

limit of 50 percent utilization on an hourly basis, Higher utilization rates risk reduced communications

effectiveness, fatigue and repetitive motion injury, Additionally, clarification is necessary concerning when

communications assistants and video interpreters may terminate calls that are obscene or harassing, Such

calls should be terminable when directed at communications assistants orunwilling third parties, However,

the Commission should clarify thatconsensual calls, even though offensive to the communications assistant

must still be handled, The Commission should also relax the rule requiring communications assistants to

stay with acall for aminimum of 10 minutes in situations where specialized interpretingslalls are warranted

or in situations where the interpreter may be embarrassed or humiliated by a sexually explicit calL

The Commission should decline to adopt separate rates for IP relay and traditional relay calls,

Although there maybe some costs savings and some increased costs between IP Relay and traditional relay

calls, the differences do not appear substantial enough tojustify setting separate rates forthe two closely

related services.

With respect to VRS cost recovery, the Commission should adopt the perminute rate methodology

used for all other relay services, Rates should continue to be set on a year by year basis, but the

Commission must be mindful not to make changes in the rate on short notice. The VRS rate should be
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based on a standard of reasonableness, including reasonable costs to meet waived standards, and not

limited to theprovision ofminimal service limited to mandatory minimum standards, especially where many

essential aspects ofVRS service lack any standards at alL In fashioning the VRS rate, the Commission

must ensure that it compares apples to apples, Thus, it should require the TRS administrator to collect

information on targeted answer speeds, and to adjust provider costs reflective ofoutlier answer speed

targets .. In addition, ifthe Commission retains the 11.25 rate ofreturn on investment only method rather

than affording providers a profit margin on their expenses, the Commission should COiTect the existing

flawed working capital assumption of 30 days, and substitute a 45 day working capital assumption.

Finally, the Commission should expand the role ofthe TRS Advisory Council and both seek and

accept input on all TRS matters from an entity with a diverse, unique and pmticularized knowledge ofrelay

issues,
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Hands On Video Relay Services, Inc. ("Hands On"), by its counsel, and pursuant to FCC

Rule Section 10401, et seq.. , submits its comments on the July 30,2004, Further Notice ofProposal

Rulemaking, FCC 04-1.37 ("FNPRM"). In support, the following is shown:

L Hallds 011 's illterest.

Hands On provides VRS through contract to two of the major interstate TRS providers,

AT&T Corp. ("AT&T") and MCI, Inc. ("MCl"). Hands On is also a certified provider ofVRS under

the State of Washington's TRS program. Hands On has been providing VRS since July of 2002,

originally in a developmental mode, and since November of 2002 under contract. Thus, Hands On

is directly affected by the issues raised in theFNPRM regarding the Commission's TRS policies and

requirements.

II. The Commissioll should treat all Illtemet based relay as illterstate ill Ilature.

The Commission is seeking comment on how to determine which VRS and IP Relay calls

are interstate or intrastate and how to perform jurisdictional separation for payment purposes.

FNPRM at 221-30, 241-42. This exercise is predicated on the view that Section 225 intends for the

states to be primarily responsible for the costs of relay services, the exception being for interstate

relay. Id. at para. 221. Alternatively, the Commission seeks comment on whether all Internet based
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relay calls should be considered interstate in nature. Id. at para. 2.30. As we show below, the

Commission should treat all Internet based relay services as interstate in nature and the proposals

for interstate/intrastate allocation of calls or registration of Internet relay users is both problematic

and based on the incorrect factual assumption that a significant portion of Internet relay calls are

truly intrastate.

The Commission states that it raises the jurisdictional separation issue "because the record

does not indicate that a technological mechanism exists that can provide automatic identification of

the location of an IP Relay" or VRS caller. FNPRM at 222. It suggests two mechanisms for

effecting jurisdictional separation: use ofa fixed allocator or registration. Hands On opposes both

proposals on practical and legal grounds.

As the record reflects, see FNPRM at 223 n. 644, use of a fixed allocator is so problematic

as to be unworkable, The most serious problem is how to arrive at the allocator. As the Commission

acknowledges, IP Relay traffic now exceeds interstate traditional relay traffic. Thus, traditional relay

traffic is unlikely to be a reliable proxy for IP Relay traffic. This is especially true since users of IP

Relay are not charged for interexchange calls. This would logically cause more interstate calls to

be made using IP Relay than traditional TTY relay service. Accordingly there is no reasonable

means to make the allocation between intrastate and interstate traffic using such an allocator, and

certainly no basis to assume that traditional TRS traffic would be a sufficiently valid allocator for

VRS traffic. See generally. NECA and the TRS Advisory Council's Recommended Internet

Protocol (IP) Cost Recovery Guidelines ("IP Cost RecovelY Guidelines"), Docket 98-67 (October

9,2002),12-13.
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What is even more unworkable, however, is how a proxy could be constructed to distribute

intrastate traffic to the several states for payment One or more states are likely to balk at the use of

any proxy because of the difficulty of achieving a valid and reliable measure among the various

states. The resulting litigation and confusion would be a needless diversion of resources for the

Commission and the states.

Nor would the problem be solved adequately by a registration system. The deaf, hard of

hearing and speech disabled cOlmnunity zealously protects its privacy. Individuals justly could see

a registration requirement as violative of that privacy and discriminatory. IP Cost RecovelJI

Guidelines at 12. Deaf, hard ofhearing and speech disabled persons understandably also would be

concerned about opening themselves up to unwanted emails, which could contain viruses or simply

be an annoyance. Also, adopting a registration system, is likely to encourage cheating. This is

because by the simple means of registering with a false address in a state where the user does not

make many calls, the TRS user could defeat the registration system and have his choice oflP Relay

and VRS providers as his calls would be considered interstate. Providers, ofcourse, would have no

easy means ofverif'ying the bona fides ofthe registration address, and unfortunately would have little

incentive to do so as well. Even were it not for the possibility offalsif'ying registrations, that system

stiJI would be an imprecise method ofjurisdictional separation where the Internet relay user travels.

Finally, registration adds an additional step in placing a call, something not required when a hearing

person picks up a telephone handset to make a call.

There is an even more pressing problem with either an allocation or a registration scheme.

Turning IP Relay and VRS over to the states for payment of supposed intrastate calls would likely

deny deaf, hard of hearing and speech disabled users their choice of service provider. When a
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traditional relay call is made, the caller dials 711 and is connected to one of his state's TRS relay

centerso So ifhe makes an intrastate call, the center naturally and easily may bill the call to the state

programo Under this arrangement, however, the TRS user has no choice ofprovideL An IP Relay

call or a VRS call is handled materially differentlyo lP Relay and VRS providers accept traffic on

a nationwide basis because the traffic is routed over the Internet to the provider's web siteo Unless

the VRS or lP Relay provider had a contract with each of the various states or territories, it would

be in the position of having to block callers seeking to make supposed intrastate calls using its

serviceo

The past 30 years of communications policy as enacted by Congress and this Commission

has been to encourage competition in all aspects of the telecommunications industryo This mayhave

started with interexchangetraffic, but the policy is now well established in favoroflocal competition

as well, as evidenced by the 1996 amendments to the Act. See, e,g" 47 UoS,C. §§ 251-53,256-57,

259. It is fair to say that choice of service provider is now a key element of local phone serviceo

Given that, functional equivalency for deaf, hard ofhearing and speech disabled individuals demands

thatthey have a choice ofprovider for local (or intrastate) and long distance (interstate) relay service,

just as hearing persons have that choice for their telephone service.

However, although lP Relay and VRS consumers currently have a choice among lP Relay

and VRS service providers, turning lP Relay or VRS over to the states for funding would likely

result in denying consumers their choice of lP Relay and VRS provider. By and large the states

choose one vendor for traditional TRS, and can be expected to do likewise iflP Relay and VRS are

turned over to them for funding. The result, that consumers will be denied their provider of choice,
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is plainly at odds with Congress's and this Commission's policy of competition and choice in the

telecommunications marketplace.

In additional, with specific respect to VRS, some states may not be willing to fund the service

because ofcost considerations. This could result in some state programs being decertified. Pursuant

to Section 225(f)(4) ofthe Act, if a state program is decertified or suspended, the obligation falls on

the Commission to ensure continuity of relay services.

Hence the Commission should decline to adopt any system of jurisdictional separation for

payment of Internet relay calls. Rather, the Commission should hold, in line with consistent

precedent, that Internet based relay is inherently interstate in nature. The Commission has previously

determined that Internet access is interstate in nature. See, e. g., Internet over Cable DeclaratolY

Ruling, 26 CR201, 227-28 (2002). In Intercarrier Compensation!orISP-Bound Traffic, 23 CR 678,

697 (2001), the Commission explained the basic difference between Internet traffic and traditional

local telephone traffic:

TIre Internet communication is not analogous to traditional telephone exchange
services. Local calls set up communication between two parties that reside in the
same local calling area. Prior to the introduction oflocal competition, that call would
never leave the network of the incumbent LEC. As other carriers were permitted to
enter the local market, a call might cross two or more carriers' networks simply
because the two parties to the communications subscribed to two different local
carriers. The two parties intending to communicate, however, remained squarely
within the local calling area. An Internet communication is not simply a local call
from a consumer to a machine that is lopsided, that is, a local call where one party
does most of the calling, or most of the talking. ISP's are service providers that
technically modify and translate communications so that their customers will be able
to interact with computers across the global Internet

That basic difference in how traffic is handled, is manifest in how IP Relay and VRS

providers process traffic, even where the calling party and the called party are located in the same
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state, In an Internet relay call, the deaf, hard ofhearing or speech disabled person first accesses his

Internet service provider, and then accesses the Internet relay provider's central server. J That server

is unlikely to be in the home state of the calling party, In Hands On's case, its central server is

located at its Rocklin, CA call center. The actual Internet call, represented by millions of digital

packets, likely would have been routed through various servers scattered around the nation before

it actually gets to the Hands On central server. From the Internet relay provider's central server, the

call is then routed to the next available communications assistant or video interpreter. That

communications assistant or video interpreter could be located in any number of call centers,2 In

Hands On's case, the call could go to either its Rocklin, CA call center, or it could be routed to its

Vancouver, WA call center. From whatever call center handles the call, the video interpreter then

completes the call, in most cases by engaging an interexchange carrier to deliver the call.

The above described process, which is integral to the Internet, is inherently interstate,

involving multiple computers in multiple locations, across state boundaries, See Intercarrier

Compensation for ISP-Bound Traffic, 23 CR at 696 nJ 15, That is why the Commission has

determined that ISP service is analogous, though not identical, to long distance calling service, not

local exchange service, Jd. at 696-97,

For redundancy purposes, there may be more than one server which may be located
in the same state or in different states,

2 The ability to switch calls among various call centers helps in achieving overall
network efficiency in two ways, First, it allows a measure of trunking efficiency so that all
communications assistants or video interpreters on duty throughout the nation for the provider are
available to handle each call. Second, during off-peak hours, traffic can be consolidated in one or
more call centers, allowing other call centers to close, thereby saving on HVAC and other operating
costs, Traditional relay, employing separate in state call centers does not allow for these efficiencies,
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There are no analogous interstate elements to an intrastate traditional relay call. The relay

user calls 711, is connected to one of his state's relay call centers, and the call is then placed to the

in-state called party. The transmission never leaves the state, There are no elements of interstate

traffic to the call. There are no jurisdictional ambiguities. Internet relay is substantially different

The relay center is accessed over the worldwide web; the transmission likely crosses state

boundaries, the call center handling the call is likely located in a different state, and the call is likely

to be completed by the making of an interstate interexchange call.

Thus, it is readily apparent, in line with Commission precedent, that Internet relay calls

should be considered interstate, This is by no means inconsistent with Section 225's wording or

intent Section 225(3)(B) of the Act provides that the Commission shall promulgate regulations

which "shall generally provide that costs caused by interstate telecommunications relay services shall

be recovered from all subscribers for every telecOlmnunications service and costs caused by

intrastate telecommunications relay services shall be recovered from the intrastate jurisdiction,"

Since Commission precedent plainly supports the conclusion that Internet relay services are by their

very nature interstate communications, there is no conflict with Section 225.

Moreover, even were Internet relay service not predominately interstate in nature under the

Commission's precedent, Section 225 does not by its terms mandate cost recovery at the state level.

Section 225(3)(B) only "generally" requires intrastate relay to be recovered from the intrastate

jurisdiction, Where the Commission has good reason not to follow the "general" requirement, the

statute allows it to do so. Certainly, the predominate characteristic of the Internet as interstate is one

such reason, Additional reasons include the difficulty ofdetermining with any degree of certainty
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the origin or in some cases the termination 30 f Internet relay calls, as well as the expected loss of

choice that the Internet relay consumer would face if intrastate Internet relay cost recovery was

imposed on the states.

For all these reasons, from both a legal perspective and as a policy matter, the Commission

should treat Internet relay as an interstate communications service,

III. The Commissioll should adopt aformal certificatioll procedure to ellsure TRS providers
are qualified to draw from the Illterstate TRS FUlld or COlifirm that 110 federal or state
requirement exists ullder FCC Rule Sectioll 64.604.

The FNPRMseeks further comment on whether the Conunission should adopt a certification

procedure to determine whether TRS providers seeking to draw from the Interstate TRS Fund are

qualified to do so, FNPRM at para. 250. Although Hands On supports such a requirement, should

the Commission not adopt such a requirement, it must clarify that no federal or state certification

requirement currently exists as a prerequisite to draw from the Interstate TRS Fund,

Currently there is only one filing requirement under the rules to draw from the Interstate TRS

Fund. That requirement is the submission to the TRS administrator of a notice of intent to

participate. That requirement is set forth in FCC Rule §64.604(c)(5)(G), However, NECA, through

its TRS staff, has stated its outright refusal to pay any TRS provider without the direction of the

FCC's Disability Rights Office ("DRO") of the Consumer and Governmental Affairs Bureau

("Bureau"), Discussions with DRO have resulted in DRO stating its view that participation in a state

certified TRS program is necessary to draw from the Interstate TRS Fund, That view is no where

3 For example, where a call is made to a person with VOIP service, whether with DSL,
cable or some other medium, the provider likely will not be capable ofdetermining the terminating
location.
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supported by either the TRS rules, Section 225 of the Act, any other rule of this Commission or

federal law,

FCC Rule §64.604(c)(iii)(5)(F) sets forth three separate eligibility criteria for receiving

payments from the Interstate TRS Fund. The three classes of entities eligible to receive payment

from the fund are:

1. TRS facilities operated under contract with and/or by certified state TRS programs
pursuant to Rule §64.605; or

2. TRS facilities owned by or operated under contract with a common carrier providing
interstate services operated pursuant to Rule §64.604; or

.3. Interstate common carriers offering TRS pursuant to Rule §64,604,

Only the first category ofeligible providers requires that they operate under contract with or

be associated with a state TRS program certified by the Commission. Categories two and three,

however, merely cite to operation pursuant to §64,604. Section 64.604 contains no requirement for

certification as long as the provider is a common carrier, or is owned by or operated under contract

with a common carrier providing interstate services. Notwithstanding the lack of any certification

requirement under categories two and three, the staff and the TRS Fund administrator take the

position that certification under category one is necessary to receive reimbursement directly from

the TRS Fund. It is apparent that the staffis misreading FCC Rule §64.604.

Indeed, paragraph 99 of the FNPRM plainly states that the Commission's regulations

"currently provide that TRS providers may establish their eligibility by showing that they are 'owned

by or operated under contract with a common carrier providing interstate [TRS] services' or are

"[i]nterstate common carriers offering TRS pursuant to Section 64.604,'" Quoting Rule

§64,604(c)(5(iii)(E)(2) and (.3), FNPRM at notes 289-90 (emphasis added), lfthe rules do in fact
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so provide, then they imply a certification process, or some other process so the "showing" can be

made. In fact, however, there is no "showing" requirement in Rule §64.604. If an entity is a

common carrier providing IRS pursuant to Rule §64.604, it is entitled to draw from the Interstate

IRS Fund. Period. End of story,

What is apparent is that the staff thinks there should be a showing requirement and the staff

has offthe public record directed NECA to refuse to reimburse entities which are not certified as part

of state IRS programs, The staff essentially said so in a meeting with Hands On on October .31,

2002. In essence, the staff has amended Rule §64, 604, ultra vires, to eliminate the third eligibility

category in Rule §64.604(c)(iii)(5)(F), The current situation then, where the staff is enforcing a

requirement contrary to the express wording of the Commission's rules, is untenable,

In light of the above discussion, the Commission needs to take one of three steps: (I)

eliminate categories two and three altogether of Rule §64.604(c)(iii)(5)(F); (2) institute a

certification process; or (3) confirm that no federal or state certification process is necessary to draw

from the Interstate IRS Fund.

It is plainly apparent that the Commission cannot simply eliminate categories two and three

because Section 225(f)(4) of the Act requires the Commission to ensure the provision of relay

service even where a state program is suspended or revoked, or where a state refuses to adopt a state

IRS program. Although in practice every state in the Union participates in the IRS program,

Section 225 of the Act does not require them to do so, and fundamental concepts of federalism

prohibit Congress from doing so even ifCongress had intended to do so, See Printz v. United States,

521 U.S. 898 (1997),. Rather, state participation is voluntary., See Section 225«f)(1) of the Act If

states choose not to participate or a state program's certification is suspended or revoked, Section
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225(f)(4) requires the Commission to "take such steps as may be necessary, consistent with this

section, to ensure continuity of telecommunications relay services." Indeed Section 225«b)(I)

expressly provides that "the Commission shall ensure that interstate and intrastate

telecommunications relay services are available, to the extent possible and in the most efficient

manner, to hearing-impaired and speech-impaired individuals in the United States," Thus, reliance

on state programs to pass on the service offered by interstate TRS providers contravenes the

Commission's obligations under Section 225. It would therefore be folly to rely solely upon state

certification as the determinate of eligibility to draw from the Interstate TRS Fund when the states

are not even required to establish TRS programs,

Moreover, it is counterintuitive that states should be the certifying and oversight bodies to

determine eligibility to draw from the Interstate TRS Fund, which is subject not to their jurisdiction,

but to the jurisdiction ofthis Commission. Lastly, since the issue is compensation for interstate TRS

service provided pursuant to Rule §64,604, it seems highly questionable why it should be state

commissions which would detennine compliance with FCC requirements, rather than this

Commission itself Thus, this alternative is inappropriate and contrary to the Commission's

governing statute,

Plainly, the staffs reaching to impose a certification requirement to draw from the Interstate

TRS Fund flows from the unfortunate circumstance surrounding the apparent fraudulent action set

forth Publix Network Corporation, 17 FCC Rcd 11487 (2002).4 Although understandable, it does

4 Significantly, in the Publix case, the Commission proposed not to revoke any
certification Publix had from the FCC or any state commission, but to revoke its common carrier
operating authority it possessed pursuant to FCC Rule §65.0L It is apparent that following the
Publix scandal, the staff determined not to allow any new entrant to draw from the fund without
being a part of a state TRS program and so communicated that fact to NECA. That this was done
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notjustif'y the staff's ultra vires amendment ofthe rules. In addition, it is far from clear exactly how

a certification process would prevent fraudulent conduct Nevertheless, there might be some

marginal benefit to review of a certification application in preventing fraud. Review of an

application might be sufficient to red-flag a potential provider plainly unqualified to offer TRS

service, and thus might be justified. Therefore, as a prophylactic measure, a certification

requirement may be appropriate. In that case, Hands On would support a uniform federal

certification process. Under that process, all entities receiving funds from the lnterstate TRS Fund

would be required to obtain and maintain certification of compliance with FCC Rule §64.,604.

Hands On favors a process which would promote provision of lnterstate TRS services,

including VRS, by multiple entities, not necessarily affiliated with a state plan. Aside from the fact

that the Commission's rules plainly contemplate such service, the public would plainly benefit from

the competitive service as welL

First, it would promote service competition and innovation in TRS services. The Commission

can take official notice that with the recent increase in VRS providers, there has been increased

emphasis on outreach efforts, video quality, and provision ofadditional services such as "video mail"

that are functionally equivalent to telephone services that hearing persons have enjoyed for some

time.. Second, direct certification by the Commission ofVRS providers is likely to decrease the cost

of service by allowing providers actually delivering the service to bill the Interstate TRS Fund

directly, rather than contracting with a state agency or existing telephone carrier (that would demand

a substantial share of the compensation). Third, as discussed above, it is contrary to logic to expect

states to supervise adequately interstate TRS providers when the states ar'e not responsible for their

without notice, without a rule making, and totally off the public record is extremely disturbing.
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compensation, Fourth, the constitutional authority for state regulation of an interstate provider is

dubious,

Hands On supports the proposed rules previously set forth in this proceeding governing

certification of interstate TRS providers with two exceptions.

First, the certification period should be five years rather than one year.. This is similar to the

five year period for state TRS program certification, Recertification for period ofless than five years

is unnecessary given the requirement for yearly complaint reporting and the Commission's authority

to require submission of documentation demonstrating compliance with the rules at any time. In

light of this authority, the cost in terms of private and public resources, does notjustify any marginal

compliance benefit that might arise from yearly certification.

Second, those TRS providers demonstrating they have been providing service in excess of

a year, either on their own, through contracts with common carriers drawing from the Interstate TRS

Fund, or through contracts with certified state TRS programs, should, in the absence of a substantial

and material question of fact or law arising from their certification applications and comments

thereon, be presumed to be meeting the requirements ofFCC Rule §64..604, and should thus receive

certification 45 days following public notice of the filing of their certification applications. The

rationale for this provision is simple. These entities will have a history of operation and compliance

with the Commission's rules, In addition the public will have had experience in use oftheir service

and the opportunity to file complaints concerning any deficiencies in that service. As a result of that

operational history, the Commission will be in the position to have confidence in these entities'

compliance with the provisions of Rule §64.604, It need not expend scarce resources flyspecking

a certification application under these circumstances.
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IV. The Commission mllst establish a VRS speed ofanslVer criterion.

The FNPRM seeks comment on whether the Commission should adopt a speed of answer

requirement for VRS and, if so, what that speed of answer requirement should be, when the speed

of answer standard should be effective, how it would affect the cost ofVRS, and whether sufficient

interpreters are available to meet the standard. FNPRM at 246. Hands On will address each of these

matters below.

As is plain from the record of this proceeding, Hands On supports imposition of a speed of

answer requirement. See, e.g, Hands On's Amended Waiver Request (December 12, 2003). VRS

is the fastest growing of the TRS services. It is the fastest growing TRS service because it provides

for deaf, hard of hearing and speech disabled individuals, the telecommunications service most

functionally equivalent to the service available to hearing users ofthe telephone system Functional

equivalence is manifest in allowing virtually real time conversation, the communication ofinflection,

and the ability of deaf, hard of hearing and speech disabled individuals to communicate in their

natural visual language. Text relay service allows none ofthese features. Text relay calls are limited

by the typing speeds ofthe communications assistant and the deaf, hard ofhearing or speech disabled

person. Text relay calls are characterized by long wait periods of silence while messages are relayed

back and forth. Text relay calls allow only the written word to be communicated.

As we all know, how you say it can communicate just as much as what you say. Emotions

such as joy, sorrow, affection, or contempt cannot properly be communicated solely through the

written word. The word, "right" can have several meanings, depending on how it is said. For

example, it can mean "yes, I understand you," or it can mean a sarcastic "I don't believe you," or

it can mean "I agree with you." In a voice call, that non-verbal communication is expressed by
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inflection; similar inflection is expressed through ASL, using facial and body language associated

with the intended meaning of each word as it is signed in ASL' These are meanings that are

impossible to communicate from bare written texL

Furthermore, when using text based relay, communication is hindered bythe technologyused

to provide the service_ Most TTYs use baudot code or ASCII to send and receive text based

messages_ Baudot and ASCII were developed for the old teletype machines developed before the last

century_ Obviously transmission speeds are extremely slow, especially compared to today's

standards. Most communication assistants can type faster than a TTY can send a message_ In

addition, turn taking protocols are required due to the technology limitations. This also hinders

communication because parties ar'e not able to interrupt and ask for simple clarification. One must

wait until the other party has stopped keying or speaking before one can ask a clarifying question_

More often than not, several topics have been covered in that time and the simple clarification has

been forgotten or lost in the dialogue"

Statistics show that the average deaf person living in America today reads and writes at a

much lower level than the average hearing person. Imagine the frustration of both the deaf and

hearing callers when one is trying to communicate complex ideas with a limited vocabulary. It is

especially frustrating for the deaf individual when he is able to articulate his thoughts, ideas and

opinions using his natural visual language, ASL IP relay, an alternative to the TTY based relay, uses

computers and modern technology to transmit messages, but is sti11limited by the typing ability of

the communications assistant as well as the language barriers described above.

For example, "right" meaning "1 agree with you" is expressed with a friendly smiling
face. "Right" meaning "are you sure" or asking for confirmation, would be expressed with a
quizzical look on ones face, with eyebrows lifted.
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Although VRS is the most functionally equivalent relay service for those deaf~ hard of

hearing and speech disabled individuals who communicate through ASL, the biggest impediment

to functional equivalence is the long wait times users face to access the service.. That wait times are

a key ingredient of functional equivalence cannot be disputed. The public switched telephone

network is designed to provide a busy hour grade of service ofR01 to B.02. See BOCNotes on the

LEC Networks -1990, Sec. 44 (Bellcore). This means that the overall probability of a call being

blocked by network congestion during the busiest traffic hours is one to two percent As Bellcore

explains, the choosing of a grade of service objective requires careful consideration of all factors

involved in meeting the objective of balanced service and cost Id. For the PSTN customer, this

includes sufficient equipment to provide a dial tone from the local exchange, sufficient trunks to

carry the call as it is switched from the local exchange to another local customer, or to another local

exchange, a regional tandem switch, an interexchange carrier, etc., ultimately for delivery to the

called party. Each of these network elements must be designed for better than the network target

service grade in order to meet the overall network service grade.

The Commission has determined that the answering of a relay call by the communications

assistant is the equivalent of a hearing person's receiving a dial tone. Telecommunications Relay

Services, 18 FCC Rcd 12379, 12384 n. 21 (2003). That is because it places the deaf, hard ofhearing

or speech disabled person in the functionally equivalent position of placing the intended call. In

setting a minimum mandatory standard for TRS, the Commission has determined that 85 percent of

calls must be answered by a communications assistant within ten seconds. FCC Rule §64.604(b)(2).

That approximates a R 15 standard for text-based relay, seven to 15 times worse than the blocking

standard hearing persons receive from the telephone network. Given this degraded standard TRS
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providers must meet, it is a stretch to suggest that relay service truly provides functional equivalence

to deaf, hard of hearing and speech disabled persons ..

As the FNPRM seem to acknowledge at note 540, the legislative history of Section 225 of

the Act, would appear to indicate that the B.15 service grade the Commission has chosen for TRS

is grossly inadequate. For example, House of Representatives, in discussing the meaning of

functional equivalence and the Commission's obligation to set minimum standards for TRS, stated

its expectation that ''blockage rates for telecommunications relay services [would] be no greater than

standard industry blockage rates for voice telephone services." FNPRMat para. 189 n. 540, quoting

H.R. Rep. No. 485, Pt. 2,101" Cong., 2d Sess. at 133 (1990). Nevertheless, this expert agency, no

doubt balancing service and cost considerations, set the B.15 service standard for TRS, some seven

to fifteen times worse than standard industry blocking rates.

Were the Commission to mandate true functional equivalence for the TRS service, it would

mandate an answer speed criterium of 98 percent of calls answered within ten seconds for TRS.

However, that is a matter for another day. The question here is, in light of Congress's clear

expectation that the Commission set minimum answer speeds forTRS services in defining functional

equivalence, is there any reason why the Commission should not set a minimum answer speed for

VRS?

The record ofthis proceeding shows it is now time for the Commission to set a VRS answer

speed. When the Commission initially approved payment for VRS, very little VRS was provided,

and there was only one provider. At that time, VRS was provided via ISDN lines from public

locations, not over the Internet. Thus, demand for the service was severely restricted. Since that

time, VRS demand has grown exponentially. As ofOctober of200.3, there were more than 360,000
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VRS minutes reported by six providers. Now in October of 2004, the latest available report shows

more than 730,000 minutes of VRS provided in May of 2004. See Monthly TRS Fund Status

Report (available at www.NECA.org).Itis reasonable to presume that sometime in the 2004-05

time frame VRS minutes will total in excess of 1,000,000 minutes per month

Hands On knows ofno reason why it could not meet a speed ofanswer requirement The only

limitation at this time in meeting a speed of answer requirement is one of cost The present VRS

reimbursement rate of$7.293 does not allow meeting a speed ofanswerrequirement ofanything less

than one minute. That is a plainly inadequate answer time compared to the instantaneous dial tone

available to hearing persons.

The Commission has raised the issue of whether there is an adequate supply of interpreters

to allow providers to meet a VRS answer speed. The answer to that question is currently yes.

However, in order for there to continue to be sufficient interpreters, it is important for the

Commission to recognize that video interpreting is stressful hard work requiring well trained

personnel. Video interpreters should be entitled to adequate compensation and suitable working

conditions Video interpreters require adequate rest periods to prevent repetitive motion injuries,

for exarnple6 Expecting video interpreters to have consistent utilization rates in excess of 45

percent, risks burnout, mental, physical and visual fatigue and repetitive motion injury. High answer

speeds such as 40, 50 or 60 seconds or more are indicative that video interpreters are being pushed

beyond acceptable limits. Thus, it is necessary for the Commission to expect VRS providers to staff

6 Hands On's sister company, Hands On Sign Language Services, Inc. has been in the
interpreting business for more than 15 years. It thus fully understands the appropriate working
conditions for interpreters.
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for average answer speeds of 30 seconds or less and utilization rates ofless than 50 percent The

costs of such staffing are not excessive.

Attached herewith as Exhibit 1 is a spreadsheet showing staffing requirements for a

hypothetical call distribution of 155 calls over an eight hour period at various grades ofservice, from

85 percent of calls answered within five seconds to 85 percent of calls answered within 300 seconds.

The calculations were performed using the free Westbay Call Centre Calculator available at

www.erlang.com. The calculator employs the Erlang C traffic model which assumes that calls on

hold will wait until answered. Traffic assumptions employed were 320 second average calls and 60

second average wrap up times. These assumptions are consistent with Hands On's operational

experience. The results indicate that the difference between a 85/5 second answer speed and an

85/300 answer speed is one additional call agent, from 3.75 call agent shifts (ofeight hours) to 475

call agent shifts, with a maximum number of six agents employed in the busy hour7

Hands On also performed this study on a typical heavy day's usage from its own operational

data. That day, occurring during the summer of 2004, is presented in Exhibit 2.. It shows an actual

call distribution handled by Hands On's call center from 8 am to 4 pm eastern time. Using the

Westbay Call Centre calculator, various answer speed targets of five, ten, 30, 60, 120 and 300

seconds were employed. The difference between the five second and 300 second target answer

speeds was only one and one-half of an agent shift. However, review of the data also showed that

with the call volumes incurred, utilization rates on all days exceeded 50 percent for most hours of

the day. Adjusting the number of agents so that utilization rates would not exceed 50 percent

resulted in a constant number of call agent shifts of 11 no matter what the answer speed target.

7 Copies of the individual calculations are included with Exhibit 1.
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This analysis indicates that the issue ofprotecting video interpreters from being overworked

and achieving a reasonable answer speed go hand in glove. VRS providers need to be allowed

sufficient funding to hire a sufficient number of interpreters so that they are not overworked.8 At

present usage levels, if they are allowed sufficient funding, providers can meet a reasonable speed

of answer standard.

What is that reasonable speed of answer standard? Ultimately, Hands On believes the

standard should be set at the 85/1 0 TRS speed of answer standard. However, Hands On believes that

standard needs to be phased in, in light of substantially increasing VRS demand and the need for

sufficient time to recruit and train sufficient numbers of interpreters. Hands On supports an initial

target answer speed criterion of 30 seconds, averaged over a monthly basis, to be effective six

months after establishment The staff would then be delegated authority to lower the standard

periodically after reviewing call statistics and provider input concerning any issues of interpreter

shortage or excessive cost, with the ultimate goal of a permanent answer speed of 10 seconds.

The answer speed criterion should be measured from the time the call reaches the VRS

provider's call queue to the time the video interpreter accepts the call. The deaf, hard ofhearing or

speech disabled person may experience some additional delayboth in getting through on the Internet

and in effecting a hand-shake between his video equipment and the interpreter's station. Those

delays, which are of a technical nature, should not count toward the answer speed calculation.

8 The Commission raises this very issue with respect to VRS cost recovery. See
FNPRMatpara.238.
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v. VRS should be a maudatory sel','ice offered 24 llOul's a day.

The Commission seeks comment whether VRS should be made a mandatory service and

offered 24 hours a day, seven days a week. FNPRM at paras, 24.3·45, The Commission also seeks

comment on how mandatory 24 hour VRS would affect interpreter working conditions, whether

there is a sufficient supply of interpreters to handle the increased traffic, and the effect on state

programs of mandatory VRS service,9

The case for mandating VRS on a 24 hour basis is manifest As discussed above, VRS is the

most functionally equivalent relay service available, Pursuant to Section 225(b)(I) ofthe Act, it is

the Commission's duty to "ensure that interstate and intrastate telecommunications relay services

are available, to the extent possible and in the most efficient manner, to [deaf; hard ofhearing] and

speech impaired individuals in the United States" Moreover, Congress has directed the

Commission to "require that telecommunications relay services operate every day for 24 hours per

day!' Respectfully, this is not a matter within the COImnission's discretion, Section 225 requires

that the Commission mandate VRS on a 24 hour basis unless it is not possible to do so,

Were demand for VRS so small as to make 24 hour service not cost effective, there might

be an argument against mandating 24 hour service. However, VRS is now sufficiently mature that

sufficient demand exists to support 24 hour service without there being gross inefficiencies,

Concurrently, the costs of adding 24 hour service are relatively minimal. There is little or no

incremental cost in terms of equipment, network infrastructure or administrative support, What

9 As discussed above, there should be no effect on state programs of mandating VRS
since VRS, as an internet protocol service is inherently an interstate service, and since VRS demand
is not sufficient to justify the establishment of50 odd different VRS call centers, Thus, VRS should
continue to be paid for from the Interstate TRS Fund,
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incremental costs there are occur mostly in utility usage and the personnel required to handle the

traffic.

VRS is currently being offered from 7 am to 3 am eastern time, weekdays; weekend times

are slightly more limited. 10 Thus, there generally are only four hours ofthe night when service is not

being provided. However, if we look at all VRS providers, it is fair to say that on average, they

operate 18 hours a day.11 Based on Hands On's experience, approximately a total of three percent

of calls are made in the first hour and last hour of its daily operation. It is reasonable, to assume,

therefore that during the six hour time period of! am to 7 am only about five percent ofdaily traffic

will be offered. Assuming a million minutes ofVRS traffic per 30 day month, it would require only

eight additional interpreter positions per night industry wide to handle that traffic, or approximately

II additional interpreter positions on a yearly basis. 12 Spreading the traffic out evenly among six

VRS providers would result in increasing the number of interpreter positions to eighteen at a speed

10 HOVRS offers the service from 7 am to I am, eastern time. See www.hovrs.com.
Sorenson Media, Inc. offers the service from 8 am to 3 am eastern. See www.sorensonvrs.com.

11 See, e.g., www.hamiltonrelay.com. www.sprintrelay.comfortheirhoursof operation.
The hours of operation of ATT and MCI are subsumed within Hands On's operational hours.

12 This is calculated as follows: 5 percent of I ,000,000 minutes equals 50,000 minutes.
50,000 divided by 30 equals 1665 minutes a night Assuming an average call lasts five minutes,
some 333 calls would occur between I am and 7 am, or an average of 56 calls an hour. The Westbay
Call Centre Manager calculates that at an answer speed criterion of 85 percent of calls answered
within 30 seconds, nine interpreter positions would be required to handle that amount of traffic per
night However, adjusting to achieve less than 50 percent utilization, increases that number to II.
Since we are talking six hour shifts, the II positions actually translate into 8.25 eight hour shifts.
Assuming a 40 hour work week, it requires a total of I0.61 (rounded up to 11) extra interpreters to
handle the projected number of calls seven days a week See Exhibit 3. For ease of computation,
an even distribution of calls is assumed. Such a distribution is the most inefficient from a trunking
perspective and thus amounts to a conservative assumption. An uneven distribution oftraffic would
therefore result in fewer additional positions to provide 24/7 VRS.



-23-

of answer target of 30 seconds, or 12 at a speed of answer target of 300 seconds. 13 Assuming an

average salary with benefits of$70,000 per video interpreter, it is easily seen that the marginal cost

of 24/7 VRS is likely to be approximately $1 ,300,000 per year. Assuming a VRS compensation rate

of$8 per minute, the cost of24/7 operation would be approximately one and one third percent of the

total VRS cost if the monthly VRS average number of minutes were approximately 1,000,000. 14

In sum, as the most functionally equivalent relay service, Section 225 of the Act requires the

Commission to mandate VRS on a 24/7 basis. The cost of doing so is reasonable, and the effect on

the available labor pool of interpreters is minimal.

VI. The Commissioll should adopt rules desiglled to protect cOllzmullicatiolls assistallts alld
video illterpretersfrom abuse.

As discussed above, the issue of speed ofanswer is intimately tied in with the issue of video

interpreter utilization rates. Because ofthe Commission's aggressive actions to control VRS costs,

there have been growing complaints ofinterpreter abuse throughout the relay industry. The principal

complaint is that interpreters are overworked and forced to forego necessary breaks. Hands On

knows from its own experience that interpreter utilization rates regularly exceed 50 percent during

the busier hours of the day, despite Hands On's dedication to protect its interpreters. Although it is

not Hands On's intention to urge this Commission to intrude unjustifiedly into relay labor matters,

we urge the Commission to set as a reasonable utilization target for VRS providers a 38-43 percent

utilization rate on an average monthly basis. Hands On's experience is that average monthly

utilization rates at or above 45 percent result in numerous instances ofutilization rates exceeding 50

13 See Exhibit 4..

14 1,000,000 minutes times 12 months, equals 12,000,000minutes. 12,000,000 minutes
times $8, equals $96,000,000.
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percent both in hourly increments and on a daily basis. For example, in July of 2004, Hands On

experienced a 46.7 utilization rate. Seven out of.31 days in that month, it experienced a utilization

rate in excess of 50 percent, the highest of which was 71 percent Even on days in which its

utilization rate was below 45 percent, it had many instances of hourly utilization rates in excess of

50 percent

The issue here is a financial one. VRS providers have been placed in a cost squeeze by the

contraction of the VRS payment rate. Moreover, if one or more VRS providers budget for a high

utilization rate, it serves to lower the VRS payment rate for all providers, who must then raise their

utilization rate in order to compete and stay in business. The .38-43 percent target rate is necessary

to correct this problem and to protect interpreters.

Not only is this target necessary to protect the health of interpreters, it is necessary to assure

proper VRS quality. Tired interpreters cannot interpret effectively and accurately as FCC Rule

§64.604(a)(1 )(iv) requires. Isolated violation of the utilization target should not result in

Commission action. However, consistent violation of the target should result in close Commission

scrutiny and potential sanctions including forfeitures and/or debannent from receiving payment from

the Interstate TRS Fund until the excessive utilization rates are conected.

A second area of interpreter abuse merits the Commission's attention. As Hands On has

previously explained, IS it has experienced certain isolated instances ofobscene and harassing calls.

Some have been directed at its video interpreters, while others have been directed at called parties ..

In addition, Hands On has handled certain calls between consenting parties which are of an explicit

sexual nature FCC Rule §64.604(a)(2)(ii) mandates that VIs are prohibited from "intentionally

15 See Request for Waiver (September 22, 2003).
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altering a relayed conversation and, to the extent that it is not inconsistent with federal, state, or local

law regarding the use of telephone facilities for illegal purposes, must relay all conversations

verbatim unless the relay user specifically requests summarization"" 18 U"S.c. §1462 makes it a

crime to transport over the Internet obscene and indecent material. Additionally, Section 22.3(a)(I)

of the Act prohibits making interstate calls which are obscene or indecent with the intent to harass

or annoy another person. As Hands On has previously explained, it fears liability under the

foregoing provisions. Moreover, Hands On fears sexual harassment and other claims against it

should it require its video interpreters to complete such calls.

Hands On therefore urges the Commission to c1arif'y that a VRS provider may immediately

terminate a call where its video interpreter is subjected to harassment or indecency" Similarly, Hands

On requests clarification that it may terminate calls directed to third parties that appear" designed to

harass or annoy such parties, either as a result ofobscenity or other threatening or annoying conduct.

Finally, to protect VRS providers from sexual harassment complaints with respect to consensual,

explicit calls, Hands On requests that the Commission confirm that such calls must by law be

completed verbatim and the verbatim translation of such calls is a bona fide occupational

qualification for a VRS interpreter.

This proceeding raises a related issue with respect to the requirement that an interpreter

handle a call for a minimum of 10 minutes" See FCC Rule §64.604(a)(1 )(v). There are

circumstances where an exception is warranted to that rule for VRS. One exception is where the

topic of the conversation is of a specialized nature, such as law or medicine, and there is available

an interpreter more qualified to handle that specialized subject. Another is where the nature of the

conversation is such as to embarrass or humiliate the interpreter, such as a sexually explicit call. In
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those limited circumstances, the interpreter should be allowed to hand-off the call to another

available qualified interpreter without regard to the 10 minute minimum requirement in the same

manner as the rules allow a change of interpreters to accommodate the caller's gender preference.

VII. Separate rates for IP Relay and traditional relay appear 1IIl1lecessalY.

The Commission is seeking comment whether it would be appropriate to promulgate separate

payment rates for text relay sent over the Intemet("IP Relay") versus traditional TTY relay. FNPRM

at para. 233. The Commission supposes without citation to any evidence ofrecord that the costs of

providing IP Relay may be less than the cost of traditional TTY based relay. M Hands On questions

the Commission's underlying premise.

Hands On can suppose only a couple areas of cost savings of IP Relay versus TTY relay.

One is the lower billing costs in having to bill only the Interstate TRS Fund as opposed to having to

establish relationships with various state TRS programs and having to bill the various states for TTY

relay. However, if the Commission turns IP Relay funding to the states, whatever cost savings there

might currently be as a result of payment solely from the Interstate TRS Fund will be lost.

TIle other possible savings of IP Relay compared to traditional relay is in the trunking

efficiency among relay centers which the Internet allows. Thus, where one relay center is fully

blocked, a provider can rout a waiting call to another relay center, rather than having to wait for an

available communications assistant at only one center.

On the other hand, IP Relay providers likely have higher network costs due to the higher cost

of computer work stations and their associated Internet infrastructure. Moreover, IP Relayproviders

must provide free interexchange service to IP Relay users. For these reasons, Hands On supposes

IP Relay costs might be a bit higher than traditional relay costs. In any event, the difference in cost
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would appear minimal, The highest cost of any relay service is the communications assistant labor

costs, Thus, Hands On sees little or no benefit to establishing separate payment rates for IP Relay

as opposed to traditional TTY relay,

VIIL Cost recOl'elyfor VRS should be Oil aper millute basis alld should reflect the reasollable
costs ofprovidillg quality sen'ice, alld 1I0tbe limited to bare millimum stalldards whell the
Commissioll lacks millimum stalldardsfor all aspects of VRS.

The Commission seeks comment on a variety of issues relating to VRS cost recovery.

FNPRM at para. 234-40. These include: (I) whether to adopt permanently the per minute

methodology now used for all other forms ofTRS, including VRS on an interim basis; (2) whether

to adopt an altemative arrangement such as a lump sum payment with a true up; (3) whether to

clarify the data collection guidelines being used in for TRS as applied to VRS; (4) whether

additional rules are needed with respect to VRS data collection; (5) whether VRS data collection

should continue to be done on a one-year basis or modified to a two-year' basis; (6) whether to enact

rules or guidelines with respect to efficient utilization of labor and the provision of functionally

equivalent VRS; 16 and (7) whether to continue to use the 11,25 percent rate of return on capital

investment or some alternative approach, how to apply any such approach and how to consider tax

allowances in fashioning the VRS rate.

To the extent not already addressed, Hands On will address each of these matters in the

discussion below. Preliminarily, however, we must observe that the touchstone of Section 225 is

functional equivalence. Section 225 mandates this Commission to require relay service to be

16 Hands On has addressed above the issue of an appropriate guideline for interpreter
utilization, As to other classes of employees, adoption of efficiency guidelines would likely be
ti'aught with difficulty. As discussed below, however, the standard ofSection 225 of the Act is one
of reasonableness. Reasonableness implies provider discretion rather than Commission micro
management and second guessing, howeveL
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functionally equivalent to the extent technically possible to the telephone service available to hearing

persons. That means that deaf; hard ofhearing and speech disabled individuals are entitled under

the law to the same functionality that hearing persons enjoy over the telephone network if that

functionality is technically achievable.

Functional equivalence is not whatever the Commission, in the exercise of discretion says

it is, Functional equivalence is an objective standard. If hearing persons have it, deaf, hard of

hearing and speech disabled persons are entitled to it, if it is feasible to provide it to them, and it is

up to this Commission to ensure that functional equivalence is provided to the extent possible. See

Section 225(a) of the Act. This discussion is a necessary backdrop to any discussion ofVRS cost

recovery, because VRS providers must be compensated sufficiently for providing functionally

equivalent service to their deaf, hard of hearing and speech disabled users,

A. The pel' mill lite compellsatioll methodology IIsed for other relay sen'ices wOllld
appeal' the ollly ratiollal compellsatioll scheme for VRS.

In Hands On's view the only reasonable approach is for the Commission to adopt

permanently the per minute compensation scheme used for other TRS services. This methodology

is certainly not perfect It is predicated on estimated costs and estimated demand. This methodology

has produced some past questionable results, most notable the $17 plus rate that existed for the 2002-

03 period, However, rate making is not an exact science. The goal is not to arrive at the perfect rate,

because that is not a realistically achievable goal, The goal is to arrive at a rate within a zone of

reasonableness, Plainly the issue of forecasting demand is a serious one, Under forecasting demand

is likely to result in a rate which is higher than it should be, while over forecasting demand is likely
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to produce an inadequate rate. However, as the service matures, the ability of providers to

accurately forecast demand, and costs, will improve.

The FNPRM seems concerned to minimize the incentive ofproviders to overstate projected

VRS revenue requirements. See FNPRM at para. 2.36. That is certainly a valid concern. Equally

valid, however, is the concern ofproviders that the Commission has taken an unduly restrictive view

ofthe reasonable costs of service.

The lump sum method, with a true up, about which the Commission seeks comment, would

not serve the purpose ofpromoting functionally equivalent VRS. The most important flaw ofthat

method is the lack of a reasonable way such a lump sum would be distributed to VRS providers,

including new entrants If done on an equal basis, it would be unfair to VRS providers who serve

proportionately higher demand. If done on any other basis, it risks unfairness to providers whose

actual service levels exceed the proportion of the lump sum payments. In addition, such a method

is particularly inappropriate while VRS demand levels are uncertain. Providers receiving too low

of a lump sum could face a cash flow crunch, while providers receiving too high a lump sum would

receive a free loan. Indeed, the lump sum method could have the perverse result of incenting

providers to limit the amount of VRS provided, so as to maximize their cash holdings. Moreover,

the Commission's discussion of the lump sum method leaves unanswered the question of how the

lump sum is determined. The per minute rate method is at least simple. For every minute ofVRS

provided, the provider is compensated at the going rate.

Moreover, although the FNPRM cites to the Interstate Common Line Support mechanism,

as a potential cost recovery model, see FNPRM at para. 2.36 n. 662, Hands On fails to see how that
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program is analogous to VRS, That program is a funding mechanism for universal service, i.e., a

subsidy program for high cost lines, and is compensated on a per line basis. VRS is a

telecommunications service to provide deaf, hard ofhearing and speech disabled persons access to

the telephone network, the costs ofwhich are dependant principally on the number ofminutes ofuse.

In any event, the cost recovery procedures established for universal service appear far more

complicated, unnecessarily so if applied to VRS, compared to the per minute cost recovery scheme

currently used for all TRS service, including VRS.

Accordingly, Hands On supports permanent adoption ofthe perminutemethodology for VRS

cost recovery.

B. VRS rates should be set 011 a sillgle year basis.

The Commission requests COlmnent on whether VRS rates should be set on a two-year

instead of a one-year basis, FNPRMat para, 247. TheFNPRM recites that the VRS rate has varied

widely, from $5.143 in 2000 to $17.044 in July of2002 and then $7,751 in 2003, and posits that the

lack of consistency may make it difficult for providers to plan and budget The FNPRM therefore

asks whether a longer rate period -- such as two years -- would allow the service to be offered more

effectively and efficiently. Hands On is not convinced that a longer rate period is the answer here.

First, it is important to get the facts straight. Although it is true that the rate has varied,

$5.153 is not a rate at which VRS was ever provided. Historical data from NECA shows that no

VRS was ever provided at that rate. Second, Hands On maintains that the $7.751 rate set with 12

hours advance notice to the industry in July of 2003 was a mistake, a mistake that the Commission

partially corrected in raising the rate to $8,854 in July of 2004, retroactive to September 1, 200.3.

Moreover, the $7.751 rate was set in the face of the Bureau's admission that it lacked sufficient data
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and analysis to set the proper rate. Telecommunications Relay Services, 18 FCC Rcd 1282.3, 12835

(200.3) .. Similarly, there is little data to suggest how the Commission came up with the $8 .. 854 rate.

See, e.. g, Hands On's Petition for Partial Reconsideration at 11-17. Consistency is certainly needed

in VRS rate setting. However, even more important is a transparent methodology that providers can

understand and know for what they will be compensated.

There is some appeal for a two-year VRS rate in terms of giving providers certainty of

payment so that they can plan and budget adequately on a longer term basis. They are also some

disadvantages. Although demand for VRS has increased at a high rate over the previous three years,

plainly at some point that demand will level off to a consistent growth rate. When that will happen,

however, is uncertain. Expected VRS demand is a major determinant ofprojected VRS cost Higher

demand requires more capital investment and larger payrolls but serves to decrease per minute cost

as a result of economies of scale and network (trunking) efficiencies. Lower demand raises the

opposite considerations.. Demand forecasting will be more accurate on a short term basis, rather than

a long tenn basis. Accurate demand forecasting is necessary to arrive at a rate that is neither too

high, nor too low. At some point in the future, when demand is more predictable, a two year

reporting period may very well make sense, but for now when demand growth rates are uncertain,

it would appear more prudent to maintain a one year reporting period.

What does make sense, however, is for the Commission to avoid situations like occurred in

July of2003 when the VRS rate was cut some 55 percent from the 2002-0.3 rate and some 45 percent

from NECA's recommendation. That immediate rate cut wrought havoc with the industry, causing

cuts in service hours, layoffs of interpreters and support personnel, and intolerable waiting periods

for VRS consumers.
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c. VRS rates should be based on reasonable costs, not limited to that necessalY to
provide bare minimalservice where the Commission lacks standardsfor alla5pects
ofVRS sen'ice.

A fundamental problem with VRS cost recovery is the Commission's apparent position stated

in the FNPRM that providers are only entitled to compensation for providing VRS at the minimum

mandatory standards set forth in Section 64.604. FNPRM at paras. 188-90. The problem with that

position is that it falsely assumes that the Commission has or should have a minimum mandatory

standard for every aspect of VRS service. The Commission does not have such standards, and

should not be in the business of micro-managing VRS.

Simply stated, that standard is insufficient to evaluate the entire set ofVRS expenses. This

is most significant in the area of engineering and technical expenses. For example, there is no

minimum FCC standard with respect to computer platforms for which VRS must be compatible.

There is no standard that VRS must be compatible with Microsoft Windows. There is no standard

that VRS must be compatible with any video phone device. There is no standard that VRS must be

compatible with an Apple MacIntosh computer. There is no standard that VRS must be compatible

with any particular computer or video system. Yet, unless a provider's VRS is compatible with at

least one computer or video system, it cannot provide VRS at all, and if not compatible with each

of them, a provider's service would be inaccessible to large numbers ofpotential VRS users. This

is plainly inconsistent with Section 225's requirement that relay service be made widely available

to persons needing it.

Similar is the issue of frames per second ofVRS transmission. The FCC has no minimum

standard for VRS frarnes per second. Does this mean the Commission will allow engineering costs

to achieve only one frame per second, which is clearly insufficient to provide VRS, or will allow the
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full 30 fr'ames per second video which is the equivalent of full motion television?) 7 The standard

articulated in the FNPRM cannot answer that question for the simple reason that the Commission

has no mandatory minimum standard for video quality. Yet, plainly some degree of video quality

is necessary to provide VRS and to visually read finger spelling at normal conversation speed.

Hearing persons do not have to alter the speed of their conversations when using any phone service.

The standard set forth in theFNPRM at para.189, of disallowing engineering expenses beyond that

necessary to meet minimum mandatory standards is simply insufficient to evaluate rationally all VRS

costs, engineering or otherwise.

What is the appropriate standard for cost recovery? Hands On suggest that the proper

standard for judging VRS expenses for which there is no minimum standard, is one of

reasonableness, having proper regard for the cost to be incurred versus the benefit to be achieved.

To hold otherwise would impede the technical development of TRS service in defiance of the

express requirement of Section 225, and impose a standard the FCC simply is not and cannot apply

without micro-managing every facet of the VRS service.

Section 225 of the Act requires providers to be reimbursed their reasonable costs of

providing service. Moreover, Section 225 requires the Commission in fonnulating its regulations

for TRS not to discourage technical innovation. Hands On fully agrees with the Commission that

Congress's exhortation is not a license to tap the lnterstate TRS Fund to provide relay service to

deaf; hard of hearing and speech disabled persons beyond that which is functionally equivalent to

the telephone service available to hearing persons. But by the same token functional equivalence

)7 See Closed Captioning and Video Description ofVideo ProgrammingImplementation
ofSection 305 ofthe Telecommunications Act of1996 Video Programming Accessibility, 11 FCC
Red 19214 (1996).
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is not a bare minimal lifeline service as the FNPRM can be read to imply, See FNPRM at paras. 194-

99.

This is aptly illustrated by the FCC's decision not to specify any minimum standard for IP

Relay security. As the Commission explained, "We will not require ",' that providers adopt any

particular technology in this regard. We will allow TRS providers to determine for themselves the

level of security they will offer consumers, and the means by which they will protect the privacy of

the Internet-based TRS callers and their personal identification information, so that no aspect of a

relayed conversation is retrievable in any fonn." FNPRM at para. 51 .. Since the FCC is not setting

a mandatory minimum standard for call security, how is the FCC to evaluate provider costs incurred

in ensuring call security? The answer again is the reasonableness standard set forth in Section 225.

That standard plainly requires the Commission to evaluate cost versus benefit with due regard for

the service the deaf, hard ofhearing and speech disabled community receives.

It was wholly appropriate for the Commission to have examined VRS costs in light of the

$17.044 VRS rate prevailing in the 2002-03 period. In Hands On's view, there was likely a problem

with the formulation of that rate, That being said, however, it is apparent that the examination of

the 2003-04 VRS cost data swung the pendulum way too far in the direction ofcost control, without

appropriate concern for the effect on VRS quality and availability. The Commission should

therefore revisit this issue to adopt a reasonableness test.

D. Reasollable research alld del'elopmellt expellse is a legitimate alld necessalY VRS
rate element.

A prime example ofthe need for a reasonableness standard is with respect to research and

development expense. The Report and Order portion of the FNPRMhoids that the reasonable costs
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for which TRS providers will be paid must relate to the provision of the service in compliance with

the applicable non-waived mandatory minimum standardse FNPRM at parae 199. Apparently the

logic behind this holding is that functional equivalence is determined by the rules' minimum

standards that are not waived. Id. The majorflaw ofthis ofthis position, however, is that functional

equivalence is determined by the minimum standards, where there are such standards, not by the

unwaived minimum standards. The waivers that have been granted, for example, for speed of

answer, choice ofinterexchange carrier, and automatic routing ofemergency calls, have been granted

not because they are unnecessary to achieve functional equivalence, but because they are not

practicable or because they are not feasible to implement at this time, The FNPRM itself, makes this

point very clear. See FNPRM at parase 115, ]]8, 127, 132 & 135

By definition, the mandatory minimum standards are those items the Commission considers

essential to achieve functional equivalence with the telephone service available to hearing persons.

The waivers in question do not change the definition of functional equivalence. Rather, each of the

waivers that has been granted has been granted because of the technical infeasibility ofproviding the

waived feature, not because of a Commission determination that the waived functionality is

unnecessary to achieve functional equivalence. Thus, research and development expenses which are

designed to meet waived standards are necessary to achieve functionally equivalent VRS. Those

expenses should, therefore, be included in the rate calculation to the extent they are otherwise

reasonable,

The exclusion of research and development costs is also contrary to precedent. The

Commission has held that research and development is an appropriate element of a rate when it is

for the benefit ofthe consuming public. Communications Satellite Corporation, 90 F.,C.C2d 1159
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(1982). See Public Service Company ofNew Mexico v. FERC, 832 F.2d 1201, 1214-15 (loth CiT.

1987). See also Satrom, Office ofConswners' Counsel v. FERC, 2 Energy Law Journa1119 (1981);

Comments of Ed Bosson in Docket 98-67 (May 21,2004) (Mr.. Bosson, Texas Relay Administrator,

has aptly been described as the father ofVRS). Where research and development stand to benefit

deaf; hard of hearing, and speech disabled consumers, those expenses are manifestly appropriate

cost elements to the VRS rate.

Indeed, exclusion of research and development is particularly inappropriate given Congress's

direction to the FCC that its regulations "not discourage or impair the development of improved

[relay] technology." 47 V.S.c.. §225(d)(2). Moreover, the Commission's waiver orders, including

the FNPR.M, plainly require providers to discuss their research and development efforts designed to

meet the waived requirements. See Telecommunications Relay Service, 18 FCC Rcd 12379 (2003);

FNPRM at paras. 111,121 &140. The clear implication ofthe requirement to report on research and

development efforts is that the Commission expects providers to conduct research and development

to meet waived standards. This is especially the case given that these waivers are not indefinite."

Rather, each waiver is time limited with the earliest waiver expiring January 1,2006, in 14 months.

How can the Commission expect providers ever to meet these waived standards if they cannot build

the cost ofmeeting these standard into the TRS rates?

Furthermore, at paragraph 121 of the FNPRM, the Commission exhorts providers to work

diligently to meet the needs of callers and suggests that competition among VRS providers will

18 Were a minimum standard to be permanently waived for any TRS service because
the Commission finds that meeting the waiver is not necessary to functional equivalency, it might
be reasonable to exclude research and development for such a standard. Such an example would be
the 60 wpm typing standard for VRS interpreters, since that standard is plainly inapplicable to VRS.
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achieve that result. The problem with that exhortation, however, is that providers have no financial

incentive to spend money to meet waived standards given that the Commission limits them only to

their costs of providing VRS at the minimum unwaived standard, denies them a profit margin on

VRS expenses, and does not allow them to include the research and development costs of meeting

the waived standard in the VRS rates. Given that the Commission expects research and development

to meet waived requirements, research and development expense must be included in the VRS rate.

E. Software costs Qloe legitimate elements of VRS cost reCOl'e,:yo

TIle Report and Order portion of the FNPRM appears to exclude "proprietary" software

costs as unreasonable without any explanation or even a definition of the term. FNPRM at para.

189. 19 There is no reason why such costs are per se unreasonable. FCC Rule §64.604(e) provides

that FCC Rule Part 32 is the basis for VRS cost accounting.. Nothing in FCC Part 32 suggests that

proprietary software, as opposed to non-proprietary software, whatever the difference, is not a

19 The FNPRM also states without any citation to the FCC's rules, generally accepted
accounting principles, or any other authority, that as a general matter engineering expenses,
apparently including software costs, cannot be reported as immediate expenses in the year they are
incurred. ld. There would appear to be no support for this position in the FCC's rules or precedent.
Certainly to the extent an engineering expense is a capital item, such as a start-up expense, it should
be treated as such. To the extent the expense is an operational or maintenance item, however, it
should be treated as such as well and expensed.

FCC Rule §64.604 references TRS costs to the FCC's accounting rules in Part 32. FCC Rule
§32.6535 classifies engineering expense as an expense account, not as a capital account. Similarly,
engineering expense is not one of the accounts that is included in the determination of capital
investment pursuant to Rule §65.820. Moreover, the TRS administrator and FCC personnel recently
met with TRS providers to discuss the proposed data collection fonn for 2005-06. That form calls
for engineering expenses to be reported as a current expense item, not as a capital investment item.
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legitimate cost item20 Certainly to the extent a provider develops software independent ofVRS for

sale and seeks to impose the entire cost of that software upon the Interstate TRS Fund, such a cost

allocation would be unreasonable. Likewise, to the extent the software is used for VRS purposes

and for non-VRS proposes, the provider is only entitled to the VRS portion of the software's costs.

But to exclude the entirety of such expense because the software is deemed proprietary is simply

arbitrary and plainly unlawful.

F. The Commissioll should allow VRS pl'0I1idel's a profit 011 their costs.

The COlmnission seeks COlmnent on the application to VRS of the 11.25 per rate of return

on investment to compensate providers for their cost of capital. FNPRM at para. 239.

Hands On continues to view the application of the 11.25 percent rate ofreturn methodology

as largely inapplicable to a labor intensive enterprise, such as VRS, Rather, for the reasons stated

of record in Docket 98-67 and in this proceeding, Hands On urges the Commission to allow a

reasonable profit margin on VRS costs equivalent to that allowed in the areas of govermnent

contracts.

Ifthe Commission retains the 11.25 rate ofreturn on investment methodology, it needs to fix

the inadequate allowance for working capital applied in the Bureau's June 30, 2004 TRS rate order.

See Telecommunications Relay Services, DA-04-1999 (June 30, 2004). There the Bureau adopted

NECA's formulation for applying the rate of return to working capitaL Id, at para, 16, However,

20 VRS, as a computer based relay system, requires considerable software usage, For
example, video software is necessary to provide the minimal visual quality needed to effectively read
sign language (especially fingerspelling) in a fluid manner that is consistent with verbal
corrununication that hearing consumers require using their public phone systems. The picture quality
is also essential to reduce the eye strain and the ergonomic effects of video interpreting as a
occupation for sign language interpreters,
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NECA's method ofapplying the rate ofreturn to working capital is erroneous, NECA proposed and

the Bureau approved applying the rate of return by applying one-twelfth of 1125, plus a 40 percent

tax allowance times one month's VRS billings,. Id NECA rationalized the one-twelfth figure on

the basis that it will pay providers at the end of the month following the end of the month when

service is provided, This approach assumes, however, that providers' working capital needs are for

a one month period, i.e" from the end ofthe month in which service is provided until the end of the

next month, one month. That assumption is plainly incorrect

The problem with NECA's approach that the Bureau adopted, is that providers incur costs

starting at the beginning of the month in which service is provided, and continuing throughout that

month, then providers have the carrying costs of that working capital until payment from the TRS

Fund. The D.G Circuit has explained this process precisely:

A utility's actual need for working capital can be most accurately determined by
performing a lead-lag study of the average number of days that passes between
payment of expenses and receipt of revenues for a given service. One part of this
calculation is the "revenue lag" - the number ofdays between the time expenses are
incurred for services and the date of billing for those services - and the "payment
lag" the number of days between billing and payment A utility also experiences
"lead time" when it received payment for services before it pays the expenses
associated with those services. The number of lag days minus the number of lead
days yield a net lag which represents the utility's actual needs for working capital.

Boroughs ofEllwood City, Grove City, New Wilmington, Wampum, and Zelienople v. FERC, 731

F.2d 959, 963 (1984) (footnotes and citations omitted).

The exact way providers incur these costs obviously varies, and NECA failed to seek this

information though a "Iag-Iead"study as required by FCC Rule §65.820(e). However, what is clear

is that NECA omitted entirely to consider the "revenue lag" portion ofworking capital. Making the

very reasonable assumption that the bulk ofproviders' costs are labor costs and that most providers
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pay their employees approximately semi-monthly, then two very important conclusions are apparent.

First, TRS providers have little ifany "lead time," that is receive payments prior to paying expenseso

And Second, TRS providers' "revenue lag" is significant. It is plainly obvious then that the method

currently in use undercounts the working capital needs of providerso

Assuming providers pay their employees bi-weekly, semi-monthly or weekly, it leads to the

conclusion that a 45 day working capital assumption, rather than.30 days, is most appropriate. since

NECA itself has urged this Commission to adopt up to a 45 day working capital assumption for

small telephone companies. See NECA Comments in Docket 02-.31.3 and 02-390 on FCC Rule

§65.8200 This 45 day rule appears to be well established in utility regulation. See Public Service

ofNew Mexico v FERC, 8.32 F.2d at 12200 Since the working capital methodology now in use fails

to recognize the significant costs incurred by providers prior to billing the TRS Fund, the

Commission should modify that methodology and adopt a 45 day working capital assumption.

G. The determillatioll ofa ratefor{IlIIctiollal equivalellt VRS requires the collectioll
ofdata cOllcernillg projected grade ofservice.

As discussed above, in fashioning an appropriate VRS rate, it is necessary to consider the

grade of service (Le., answer speed) proposed by the various providers. This is because if some

providers cost for a very poor service grade while others cost for a more reasonable service grade,

then the provider(s) costing for a poor service grade will be overcompensated, while the provider(s)

costing for a better service grade will be unable to deliver the level of service contemplated, thereby

risking interpreter's health and safety, or will have to cut other VRS expenses, thereby degrading

service in some other respect Therefore, Hands On suggests that the Commission should require

the administrator to collect data concerning projected answer speeds and method of determining
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projected answer speeds, at least until the Commission has in effect a VRS answer speed

requirement, and that the administrator be authorized to modify, correct or reject data from providers

proposing answer speeds outside the norm.

IX. The TRS Advisory Coullcil should sen'e as resource to both NECA alld the Commissioll
011 relay matters.

The Commission seeks comment on the role and composition of the TRS Advisory Council.

FNPRM at para. 251-54, including whether its membership should be expanded or whether the

Council is no longer necessary. The FNPRM points out that the Council's mission is to advise

NECA on TRS cost recovery issues. ld. at para. 252.

Hands On representatives have had the opportunity to attend several TRS Advisory Council

meetings and to discuss issues with its various members. In Hands On's view the Council is a

valuable resource that is underutilized. It is underutilized because its function is limited to advising

NECA on cost recovery matters. Its role should be expanded to include advising the FCC and

NECA on all aspects ofTRS.

For example, the TRS advisory council should be responsible for advising the Commission

on what the minimum standards should be for all TRS services, including ,STS, ,IP relay and VRS.

In regard to VRS this would include minimal standards for such things as the appropriate number

offrames per second ofthe video picture, platform accessibility (Le., Microsoft Window, MacIntosh,

video phones, etc), safe utilization rates for interpreters. The Council would also gather factual

information from expert groups that have input, like National Assocation for the Deaf,

Telecommunications for the Deaf, Inc., Assocation of Late Deafened Adults, Selp Help for Hard of

Hearing People, Registry of Interpreters for the Deaf, etc. The council would gather the information
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and base its recommendations on what is reasonable to provide functional equivalency to the

telecommunications services hearing people receive.

The Council is a unique body with members drawn from diverse sources, carriers, TRS

providers, the deaf, hard of hearing and speech and speech disabled communities, local exchange

carriers, state TRS administrators and state public utility commissions. Contrary to the suggestion

of theFNPRM, the inclusion ofcarriers in the Council ensures that the ratepayers into the TRS Fund

are represented. See FNPRM at para. 25.3. In any event, whether the membership is expanded, or

not, the Commission should make use of the unique and diverse expertise of the Council in such

matters as deterrniningminimum mandatory standards, reasonableness ofTRS cost items, prevention

of fraud and abuse of the TRS system, and other major policy issues that arise with respect to the

TRS program. This should be done by the Commission encouraging the Council to expand its

meetings to four times a year, by the Commission inviting the Council to study and report to it and

NECA on major TRS policy issues, and by close consultation between the Council and the

Commission's DRO.21

21 We emphasize that such consultation must be on the record and subject to disclosure
under the ex parte rules, just as we emphasize that discussions between the FCC and NECA with
respect to TRS must be subject to ex parte disclosure, a matter we fear is not always happening.
Hands On does not believe there is any issue with respect to the Federal Advisory Committee Act,
Pub. L. 92-46.3 (Oct 6, 1972), 86 Stat 770, as amended, of the TRS Advisory Council directly
advising the FCC as well as NECA, since the Council is a creation ofNECA's not the Commission.
However, even if the Council would be subject to the advisory committee act, it can fully meet that
Act's requirements with minimal effort The Council currently has a diverse makeup, and its
meetings are public.
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X COl/elusiol/.

As shown above, the Commission should treat all Internet relay services as interstate.

Proposals to allocate so-called intrastate Internet relay calls for state payment are problematic in their

application and ignore the predominate interstate nature of Internet relay. In addition, the

Commission should act on its pending proposal to adopt a certification process for the provision of

Interstate relay service by either adopting a federal certification process or by confirming that no

federal or state certification is required under the rules for an entity operating with Rule §63.01

common carrier authority to provide TRS service pursuant to FCC Rule §64.604.

Adoption of a speed of answer requirement is critical to ensuring that deaf, hard of hearing

and speech disabled persons are afforded functionally equivalent relay service. Adoption of a

reasonable and phased in requirement will not appreciably increase the cost ofVRS service, but will

help ensure deaf, hard of hearing and speech disabled persons equivalent access to the

telecommunications network now enjoyed by hearing persons. Congress plainly stated its intention

that blocking rates for relay service be equivalent to blocking rates for the telephone network in

general. Lack of an answer speed criterion is frustrating Congress's intent and preventing equal

access to the network by deaf, hard of hearing and speech disabled persons. Likewise, functional

equivalence requires that VRS be made mandatory and offered on a 24 hour basis. The number of

interpreters necessary to provide the service on a 24 hour basis is minimal as is the marginal cost of

extending service on a 24 hour basis.

Rules to protect video interpreters and other communications assistants from abuse are also

warranted. The most important of such rules would set a guideline of average video interpreter
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utilization of 38 to 43 percent This is necessary to prevent video interpreters from going beyond

the recommended limit of 50 percent utilization on an hourly basis. Higher utilization times risk

reduced communications effectiveness, mental physical and visual fatigue, and repetitive motion

injury. Additionally, clarification is necessary concerning when communications assistants and

video interpreters may terminate calls that are obscene or harassing. Such calls should be terminable

when directed at cormnunications assistants or unwilling third parties. However, the Conunission

should clarify that consensual calls, even though offensive to the conununications assistant must still

be handled. The Commission should also relax the rule requiring communications assistants to stay

with a call for a minimum of 10 minutes in situations where specialized interpreting skills are

warranted or in situations where the interpreter may be embarrassed or humiliated by a sexually

explicit call.

The Commission should decline to adopt separate rates for IP Relay and traditional relay

calls. Although there maybe both costs savings and increased costs between IP Relay and traditional

relay calls, the differences do not appear substantial enough to justifY setting separate rates for the

two closely related services. With respect to VRS cost recovery, the Commission should adopt the

per minute rate methodology used for all other relay services. Rates should continue to be set on a

year by year basis, but the Conunission must be mindful not to make changes in the rate on short

notice. The VRS rate should be based on a standard of reasonableness, including reasonable costs

to meet waived standards, and not limited to the provision of minimal service limited to mandatory

minimum standards, especially where many essential aspects ofVRS service lack any standards at

all. In fashioning the VRS rate, the Conunission must ensure that it compares apples to apples.

Thus, it should require the TRS administrator to collect information on targeted answer speeds, and
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to adjust provider costs reflective of outlier answer speed targets, In addition, if the Cormnission

retains the I 1.25 rate of return on investment only method rather than affording providers a profit

margin on their expenses, the Commission should correct the existing flawed working capital

assumption of 30 days, and substitute a 45 day working capital assumption,

FinaIly, the Commission should expand the role ofthe TRS Advisory Council and both seek

and accept input on all TRS matters from an entity with a diverse, unique and particularized

knowledge of relay issues,

Adoption of these recommendations will advance the goal of Section 225 of the Act to

provide deaf, hard ofhearing and speech disabled persons, functionaIly equivalent telephone service,

RespectfuIly submitted,

HANDS ON VIDEO RELAY SERVICES, INC.

By /s/ _

George L Lyon, JL

Its Counsel
Lukas, Nace, Gutierrez & Sachs, Chartered

1650 Tysons Blvd" Suite 1500
McLean, Virginia 22102
(703) 584-8664
October 15, 2004
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Exhibit 1
Hourlly Number Agents Agents Agents Agents Agents

segment calls 85/5 Utilization 85/30 Ulllizalion 85/60 Utilization 851120 Utlllzalion 85/300 Utlllzalion
1 10 3 2778% 3 27.78% 3 2778% 3 27.78% 3 27.78%
2 15 4 31.25% 4 31.25% 4 31.25% 4 31.25%) 3 41.67%
3 20 5 33,33% 5 3333% 5 3333% 4 4167% 4 4167%
4 25 6 34.72% 5 41.67%1 5 4167% 5 41.67% 4 52,08%
5 30 6 4167% 6 41.67% 6 41,67% 6 41.67% 5 50,00%
6 25 6 3472% 6 41.67% 5 41.67% 5 41,67% 4 52.08%
7 20 5 3333% 5 33.33% 5 33.33% 4 4167% 4 4167%
8 10 3 27.78% 3 27.78% 3 2778% 3 2778% 3 2778%

Total 155 38 33.99% 36 35.88% 36 35.88% 34 37,,99% 30 43.06%

Total
agent
shifts 4.75 4.50 4.50 4.25 3.75
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Hourly calls and results (Enter number into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines
Hour 1 [10"'-- 121 13----- 15
Hour 2 [15- 114 14 [6-'--
Hour 3 j2D""-' [10 r-" [6'----'-
Hour4 [25--' [26- [5---' 17
Hour 5 130- 117 [B- 18
Hour 6 [25- [26...._- 15'- p-
Hour 7 [20---' [10- 15--"-' [6'----'
Hour 8 fiO--"- 121 [3----- 15
Results summary

Peak hour IHour 5
Maximum agents required

[6.-'-----......-

Lines reqUired 18
Calculate I Help!

Brief instructions

Here Is a brief introduction to the calculator. For more detailed Information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.comlcalculator!calll 10/5/2004
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J'I!!!I Call Centre Calculator [g]

Targets and assumptions

Average call duration (s) f320 ._-

Average wrap up time (s)
[60---'---

Call answering target 185- % answered in

[60 .- seconds

Trunk blocking target [0010-'

Hourly calls and results (Enter number into calls column ~nd click mouse out of box)

Hour Calls Avg. deiay Agents Lines
Hour 1 [1iJ'-- [21- [3"'- [5-
Hour 2 r15 Fi4----..· 14 [6..-----

Hour 3 120 [1"0--'-- 15 [6---'-
Hour4 /25--"-- 126 [5-'--'- [7-
Hour 5 \30"- 117 [6-'--'-

18

Hour 6 [25- 126 15'..·..··-
17

Hour 7 [20- [10"-'-- 15
[6........--

Hour 8 110 121·..·--- 13 [5--

Results summary

Peak hour IHo~r5
Maximum agents required

16-..·....··..·
Lines required fa

Calculate I Help I

Site highlights
Home page
Online Calculators
Products
Erlang for Excel OM

Forum
Technical papers
What is an Erlang?
Contact us

Click here for info

COl'~"I'''...cr Brief instructions
TELEFHONY
IIIg4Cy ",o";~;';;a."{ Here is a brief Introduction to the calculator. For more detailed information, press the Help

Button which opens a new browser window on your desktop.

Free newsletter

Instant sign up and
online account
management. A-Z
Wholesale services
also available.

Internet
Telephony

We now offer high
quality, low cost
Internet Telephony.

Erlang B
VoIP bandwidth
Call center
Call minutes
Erlangs to VoIP
Ext. Erlang B
Erlang C
Engset

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/512004
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f.!l Call Centre Calculator [gJ

Targets and assumptions

Average call duration (s) 1320---
Average wrap up time (s) [60""'-'"
Call answering target 185-- % answered in

1120-- seconds

Trunk blocking target jD:01O'--

Hourly calls and results (Enter number into calls column and click mouse out of box)

Hour Calls Avg.. delay Agents Lines

Hour 1 110 121 [3-"-- [5'---

Hour 2
[15---- 114 14 16---'-

Hour 3 [20"--- 141 14 17--"-""
125 - 126--" f5~'-"'" 17'--Hour 4

Hour 5 130 [1'7----- [6--- 18-
Hour 6 125 126--' 15-'--- 17
Hour 7 [20--- 141 [4 r--
Hour 8 [10-- 121 13 [5"'--

Results summary

Peak hour fHour 5
Maximum agents required lii-'---"--'-''''

Lines required
[8----

Calculate I Help I
Brief instructions

Here is a brief Introduction to the calculator, For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculatorlcalI/ 10/5/2004
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Calculator index

Erlang B
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Call center
Call minutes
Erlangs to VoIP
Ext. Erlang B
Erlang C
Engset

Site highlights
Home page
Online Calculators
Products
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Forum
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Contact us
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e!lCall Centre Calculator IE]

Targets and assumptions

Average call duration (s) \320· ....
Average wrap up time (s) ~o'--"

Call answering target 185 % answered in

1300 seconds

Trunk blocking target 10010

Hourly calls and results (Enter number into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines
Hour 1 ~o-..·· 121 13""--" [S-
Hour 2 f15- 172 [3-""" ~--

Hour 3 120 r41- [4-"""'''' 17'-~'-

125"'''''' j"i03-'" [4'---
18

.
Hour4

Hour 5 130'-'"'' f58-- Is 19
Hour 6 125"""-' 1103

[4----. 18"""--
Hour 7 120 r,fl-- 14-'- 17-

110
..,

121
[3----- [S-Hour 8

Results summary

Peak hour Fours

Maximum agents required
[5......""_...._ ...-

lines reqUired [9
Calculate I Help I

Brief instructions

Here is a brief introduction to the calculator. For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/5/2004



Exhibit 2

Hourly Total Agents Adt. Agents Ad!. Agents Adt. Agents Adt. Agents Ad!. Agents Adt.
segment Calls minutes 85/5 Agts UlII. 85110 Agts Uti!. 85/30 Agts Uti!. 85/60 Agts Ulil. 85/120 Agts Uti!. 85/300 Agts Uti!.

1 23 145.59 5 5.0 48.53% 5 5.0 48.53% 5 5.0 48.53% 5 5.0 48.53% 5 5.0 48.53% 4 5.0 60.66%
2 20 126.6 5 5.0 42.20% 5 5.0 42.20% 5 5.0 42.20% 5 5.0 42.20% 4 5.0 52.75% 4 5.0 52.75%
3 40 253.2 8 9.0 52.75% 8 9.0 52.75% 7 9.0 60.29% 7 9.0 60.29% 7 9.0 60.29% 6 9.0 70.33%
4 54 341.82 9 12.0 63.30% 9 12.0 63.30% 9 12.0 63.30% 9 12.0 63.30% 8 12.0 71.21% 8 12.0 71.21%
5 64 405.12 11 14.0 61.38% 11 14.0 61.38% 10 14.0 67.52% 10 14.0 67.52% 10 14.0 67.52% 9 14.0 75.02%
6 69 436.77 11 15.0 66.18% 11 15.0 66.18% 11 15.0 66.18% 11 15.0 66.18% 10 15.0 72.80% 10 15.0 72.80%
7 64 405.12 11 14.0 61.38% 11 14.0 61.38% 10 14.0 67.52% 10 14.0 67.52% 10 14.0 67.52% 9 14.0 75.02%
8 73 462.09 12 16.0 64.18% 12 16.0 64.18% 12 16.0 64.18% 11 16.0 70.01% 11 16.0 70.01% 10 16.0 77.02%

Total 407 2576.31 72 90.0 59.64% 72 90.0 59.64% 69 90.0 62.23% 68 90.0 63.14% 65 90 66.06% 60 90 7.95%

Total
agent
shifts 9 57.73% 9 57.73% 8.625 60.22% 8.5 60.97% 8.125 64.08% 7.5 62.53%

Adjusted
agent
shifts 11.3 47.71% 11.3 0.25% 11.3 47.71% 11.3 47.71% 11 47.71% 11 47.71%
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!.i.'!lI Call Centre Calculator [g]

Targets and assumptions

Average call duration (s) 1320

Average wrap up time (s) [60
Call answering target 185 % answered in

15 seconds

Trunk blocking target 10.010

Hourly calls and results (Enter number into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines

Hour 1 [23····-- f1g-'- 15-'" [7--

120
., 110"'-- [5'-''''--' W-_··-

Hour 2

Hour 3 140 18-"'-' [S· __....··· 19'.. _......

Hour 4 [54""-- [1g----- [9- 111
[64--- 19

-
111 112Hour 5

Hour 6 [69'-"-~ 116- 111 113

Hour 7 164 [9"'- ri1"-- 112"'-"-
Hour 8 173 [10-""- [12''''''- [14-

Results summary

Peak hour IHour 8

Maximum agents required 112---'''-'-
Lines reqUired 114

Calculate I Help I
Brief instructions

Here is a brief introduction to the calculator. For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/5/2004
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F.!!!l Call Centre Calculator [gj

Targets and assumptions

Average call duration (s) 1320 _ ..

Average wrap up time (s) 160--
Call answering target /85'--' % answered in

[10'--'-- seconds

Trunk blocking target [0:0"1"5-

Hourly calls and results (Enter number into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines

Hour 1
[23_..... [18"-'- 15 17

Hour 2 [20- [10-"- 15 r-
Hour 3

f40····__·· ra- 18 [9-
Hour 4 [54-~-' [1S·---- [9....-...._..

111
Hour 5 [6<1- 19---' f1T---- 112

Hour 6 169--'- [16-'-- [11'-......
113

Hour 7 164 19 111
[12"---

Hour S /73- 110 112 f1<l--
Results summary

~-_._-

Peak hour HourS

Maximum agents reqUired [12'
Lines reqUired [14---'---

Calculate I Help I
Brief instructions

Here is a brief introduction to the calculator. For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/5/2004
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r.m Call Centre Calculator [R)

Targets and assumptions

Average call duration (s) 1320

Average wrap up time (s) [60---
Call answering target 185 % answered in

130 seconds

Trunk blocking target 10010

Hourly calls and results (Enter number into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines
Hour 1 123 118 15-- [7..._...._.-

Hour 2 [20--- [10_.'_. [5--"-'.'. [6
140

...
rz4~'" r-"·~"" 110"-Hour 3

Hour 4 [54-- 118 19
~1--··-··

Hour 5 [64- 122 110 [13-·
Hour 6 [59"-- 116 111 rG--'"
Hour 7

[64--- f22..~...- rw-- 113

Hour 8 173 110- [1"2-- f-j4

Results summary

Peak hour IHour 8

Maximum agents required [1"2-""---'-'-
Lines reqUired 114

Calculate I Help I
Brief instructions

Here is a brief introduction to the calculator. For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/5/2004
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1m Call Centre Calculator lliJ
Targets and assumptions

Average call duration (s) 1320
Average wrap up time (s) !60
Call answering target 185 .._... % answered in

[6il"- seconds

Trunk blocking target 10.010
Hourly calls and results (Enter number Into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines

Hour 1 123 \18"-- rs- p'-
Hour 2 120 [10- ~-- 16
Hour 3 [40- 124 17------ 110

154
.• Fia--·-- 19 \11-Hour 4

Hour 5 164 !2"2-- 110 [13-
Hour 6 [69- [16~~ 111

\13....,...-
Hour 7 !64- 122 [10'"-- 113
Hour 8 173 [24--- f11- 114
Results summary

IHour 8
-

Peak hour

Maximum agents required 111
Lines required 114

Calculate I Help I

Brief instructions

Here is a brief introduction to the calculator. For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/512004
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~Call Centre Calculator [g]

Targets and assumptions

Average call duration (s) 1320"-

Average wrap up time (s) 160--
Call answering target [85"-- % answered in

[~'- seconds

Trunk blocking target [0:01"0""

Hourly calls and results (Enter number into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines

Hour 1 123 [18- [5--' r-
Hour 2 120 141 14 17
Hour 3 140 124 j7 110
Hour 4 [54''''-- 149'·.. ··· 18---"''''' 112

Hour 5 [64-- [22-'--" [1"0- 113
[69-'- [38-'-- [10-'- 114

-
Hour 6

Hour 7 164 122 110 113

Hour 8 173 124 111 [14-

Results summary

Peak hour IHour 8

Maximum agents required 111

Lines reqUired
~"--_ ...

Calculate I Help I

Brief instructions

Here is a brief introduction to the calculator, For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/5/2004
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~Call Centre Calculator [8J

Targets and assumptions

Average call duration (s) r320~"-

Average wrap up time (s) rw~'"

Call answering target 185 % answered in

1240 ..-seconds

Trunk blocking target ro010~-

Hourly calls and results (Enter number into caBs column and click mouse out of box)

Hour Calls Avg. delay Agents Lines

Hour 1 r23'--~" [72"--- 14--~·- 18
[20--- r41-'- [4- 17 -

Hour 2

Hour 3 r40--- 174 16 f1iJ"'"
Hour 4 154--" \49"--- ra-~'-- ~2-

Hour 5 164---- 157-'-- [9--- ~4-

Hour 6 rsg--- l38....... [10"- [14--
Hour 7 164 157- 19 114--'--
Hour 8 [73- /58-- 110 115
Results summary

~-_._----

Peak hour Hour8

Maximum agents required 110
Lines reqUired ri5....---

Calculate I Help I

Brief instructions

Here is a brief introduction to the calculator. For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/5/2004
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mCall Centre Calculator IKI
Targets and assumptions

Average call duration (s) rmJ'-
Average wrap up time (s) [60--'
Call answering target /85-- % answered in

1300
.

seconds

Trunk blocking target 10.010

Hourly calls and results (Enter number into calls (alum!) and click mouse out of box)

Hour Calls Avg. delay Agents Lines

Hour 1 123 172 [4---- rs--'--"
Hour 2 120 141-- 14"-"--" 17--
Hour 3 [40--- /74'--' W·"··..,, [10

Hour 4 154 149 18- [12'••.._."

Hour 5 164 157 r-- [14"-
Hour 6 169 r101 19- [15'''-
Hour 7 f64-- [57'_.... 19--·..··-

114
173-- 158

- [10--"- [15Hour 8

Results summary

IHour8
---

Peak hour

Maximum agents required [1o--'-~'"''''''

Lines reqUired 115

Calculate I Help I
Brief instructions

Here is a brief introduction to the calculator. For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/call/ 10/5/2004
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~Call Centre Calculator [g]

Targets and assumptions

Average call duration (s) 1300 ---

Average wrap up time (s) 160

Call answering target [85'-"~' % answered in

po--- seconds

Trunk blocking target ra:010"'"

Hourly calls and results (Enter number Into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines

Hour 1 156 115- r-' 111

Hour 2 [513-' 115 19 111

Hour 3 r~~>" 115 19 [11--
Hour 4 156 f15"---' [9"-'-- 11"1'''--
Hour 5 156 115"--- 19--"- [1'1"'--
Hour 6 156 115-""-"'- 19'-'----- [11--

Hour 7 r---·· I- I- 1-
Hour 8 r- I- I- 1-
Results summary rr"-'-'-'''-Peak hour Hour6

Maximum agents required 19
Lines required [11-

Calculate I Help I

Brief instructions

Here is a brief introduction to the calculator. For more detailed information, press the Help
Button which opens a new browser window on your desktop.

• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

hllp:llwww.erlang.com/calculator/call/ 10/1512004
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Internet
Telephony

We now offer high
quality, low cost
Internet Telephony.

Instant sign up and
online account
management. A-Z
Wholesale services
also available.

Click here for info

!!!!l Call Centre Calculator (gj

Targets and assumptions

Average call duration (s) [300-
Average wrap up time (s) 160
Call answering target 185'-'-- % answered in

1300 seconds

Trunk blocking target 10.010
Hourly calls and results (Enter number Into calls column and click mouse out of box)

Hour Calls Avg. delay Agents Lines
Hour 1 [56 141 18 f1'z·-'----

156 141 18 - [12Hour 2

Hour 3 156 141
[8.._ .._....

112
Hour 4 rs6'''''''-'' [41~- 18 [12-'-_.....

Hour 5 156-- 141--- 18 [12--'-
Hour 6

~ ..~- ~T"'- 18 [12""-'"
Hour 7 I 1- r'''-' 1-
Hour 8 I 1- r-'-- 1-
Results summary

Peak hour IHour 6
18

,,,,,,"~",,,,",,

Maximum agents required

Lines reqUired 112
Calculate I Help I

COlt'~11)i.ner Brief instructions
TELEP-HONY
1I11I4Sy,.,o";;;;.;;a.<ff Here is a brief introduction to the calculator. For more detailed information, press the Help

Button which opens a new browser window on your desktop.

Free newsletter
• This calculator, which is based on the Erlang Band Erlang C traffic models, helps you

http://www.erlang.com/calculator/calll 10/1512004


