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Before the
Federal CommunicationsCommission

Washington,DC 20554

In the Matter of )
Applications for Consent to the )
Transfer of Control of Licensesand )
Section214 Authorizations from )

) CC DocketNo. 98-141
AMERITECH CORPORATION, )

Transferor )
to )
SBC COMMUNICATIONS, INC., )

Transferee
In the Matter of )

)
GTE CORP. )

Transferor, )
and ) CC DocketNo. 98-184
BELL ATLANTIC CORP. )

Transferee, )
For Consentto Transfer of Control )

REPLY COMMENTS OF AT&T CORP. IN SUPPORT OF
PETITION FOR DECLARATORY RULING

Pursuantto Public Notice DA-04-2974 issued by the Commissionon September14,

2004, AT&T Corp. (“AT&T”) submits its Reply Commentsin support of the Petition for

DeclaratoryRuling filed by the thirty-sevencompetitive local exchangecarriers (“CLEC5”)

seekingadeclaratoryorderthat the incumbentLEC affiliates of SBC Communications,Inc. and

VerizonCommunications,Inc. remainsubjectto theunbundlingobligationfound in theirmerger

conditions (“CLEC5’ Petition”). The filed commentsconfirm that the declaratoryruling

requestedby theCLECsmustbe granted.

INTRODUCTION AND SUMMARY

The Commissionhasalready resolvedthe issue presentedto the Commissionin the

CLECs’ Petition. Contemporaneouslywith the issuanceofthe lINE unbundlingconditions,the



Commissionarticulatedtheir “plain” meaning:’ the UNE unbundlingconditions do not sunset

“until the dateon which the Commission’sordersin thoseproceedings,and any subsequent

proceedings,becomesfinal and non-appealable.”2 The Commission’sholding regardingthe

plain meaningoftheconditionsis bindinghere,requiringthegrantingof theCLECs’ Petition.3

In USTA I, the UNE RemandOrder was remandedfor subsequentproceedings.4The

Triennial ReviewOrder was the FCC’s orderon remandand whenthe Triennial ReviewOrder

wasappealed,it was remandedin USTAII for further proceedings.5Thus, therehasbeenno

1 This was not, as SBC and Verizon claim, an attemptby the Commissionto modify or add

conditions, SBC’s Oppositionto Petition For DeclaratoryRuling (“SBC Comments”)at 6 and
Commentsof Verizonon PetitionFor DeclaratoryRuling (Oct. 4, 2004)(“Verizon Comments”)
at 6-7,but ratheran effort to set forth clearly theirplainmeaning.

2 MemorandumOpinion and Order,Applications OfAmeritech Corp., Transferor, And SBC

CommunicationsInc., Transferee,For ConsentTo Transfer Control Of Corporations,14 FCC
Rcd. 14712(1999) (“SBC/AmeritechMergerOrder”) ¶ 394; MemorandumOpinionAnd Order,
Application Of GTE Corp., Transferor, And Bell Atlantic Corp., Transferee,For ConsentTo
Transfer Control, 15 FCC Rcd. 14032 (2000) (“Bell Atlantic/GTE Merger Order”) ¶ 316
(emphasisadded).

~Connorsv. Island CreekCoalCo., 756 F. Supp. 7 (D.D.C. 1990) (prior court interpretationof
the plain language of an agreementprecluded relitigation of that issue); Pergosky v.
PennsylvaniaPower & Light, 2004 WL 765108 (E.D. Pa2004) (same,meaningof settlement
agreement).

~ UnitedStatesTelecomAss’nv. FCC, 290 F.3d415, 430 (D.C. Cir. 2002) (USTA 1) (the D.C.
Circuit “remand[ed] both the Line Sharing Order and the Local Competition Order to the
Commissionfor further considerationin accordancewith the principles outlined above”), cert.
den. 123 5. Ct. 1571 (2003).

~ReportandOrder,FurtherNoticeof ProposedRulemaking,18 FCCRcd 16978,17186,17406
¶ 705 (2003), correctedby Errata, 18 FCC Rcd 19020 (2003) (“Triennial Review Order”),
vacatedandremandedin part, affirmedin part, UnitedStatesTelecomAss’n v. FCC, 359 F.3d
554 (D.C. Cir. 2004) (USTAIi), cert. den. — U.S. (Oct. 12, 2004).
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“final” orderorjudicial decisionin the UNE Remandor Line Sharingproceedings,sincefurther

proceedingsneedto be held.6

SBC and Verizon argue that theseproceedings“becameno longerappealableand thus

fInal, on March 24, 2003” when the SupremeCourt deniedcertiorari in USTA j~7 But this

argumentrendersthe word “final” meresurplusage. As the Commissionhasalreadyheld, the

word “final” meansthat in additionto the exhaustionof appealsof a particulardecisionthere

mustalsobe no “furtherproceedings.”

Contraryto the argumentsofboth SBC andVerizon, the Commissiondid not modify its

readingof the plain meaningof thesemergerconditionsin the Triennial ReviewOrder. That

Order’sdiscussionof thechangeof lawprovisionsin interconnectionagreementsdid notpurport

to addressthe additional obligations imposedon SBC and Verizonby theirmergerconditions,

especiallywherethose conditions were imposedas a resultof mergersthat the Commission

found would have otherwisebeenanticompetitivebut for the imposition, inter alia, of UNE

unbundlingconditionsthat would not sunsetuntil therewas finality through “any subsequent

proceeding.” The CommonCarrierBureaudid not (indeedcould not) alter the Commission’s

clearholding asto the plain meaningof theseconditionsin its letter to Verizon addressingthe

impact of a possible denial of certiorari in Iowa Utils. Bd. v. FCC on its TELRIC pricing

obligations. Nor did the Commissionstaff do so to the extent that it agreed,in cx parte

6Seee.g.,InternationalTel. & Tel. v. GeneralTel. & Elecs. Corp., 527 F2d 1162, 1163 (
4

th Cir.

1975)(“the Ninth Circuit reversedin part thejudgment ... grantedby thedistrict court in Hawaii
and remandedfor further proceedings... Sincefurther proceedingswill be necessarybefore
either party can prevail on the merits of the antitrust issues, there is no final judgment”)
(emphasisadded);Proctor& GambleCo. v. Amway Corp., 242 F.3d 539, 546 (

5
th Cir.), cert.

den.,534U.S. 945 (2001).

~SBC Commentsat 5, n. 7 (emphasisadded);seealso, VerizonCommentsat2-3.
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discussionswith SBC,to SBC’s definitionofthe“EvaluationPeriod” for theaudit of compliance

with this Condition.8

Accordingly,theCLECs’ Petitionfor therequesteddeclaratoryruling mustbe granted.

ARGUMENT

I. THE COMMISSION HAS ALREADY HELD THAT THE PLAIN MEANING OF

“FINAL” INCLUDES “ANY SUBSEQUENTPROCEEDING”

A. The Plain Meaning Of The Word “Final” Is That The Conditions Do Not
Sunset Until “Any Subsequent Proceeding Becomes Final And Non-
Appealable”

Both SBC andVerizon arguethat the Commissionmustbe guidedby theplain meaning

of the Conditions.9 Yet, asnotedin AT&T’s Comments,’°the Commissionhasalreadyruled,

contemporaneouslywith the issuanceof the Conditions,that consistentwith their purpose,the

plain meaningof theseconditions is that they do not expire “until the dateon which the

Commission’sorderin thatproceeding,andanysubsequentproceedings,becomesfinal andnon-

appealable.”1’ It is theBOCs’ readingof theseconditionsthat is strainedandviolatestheirplain

terms.

The mergerconditions requirea “final, non-appealablejudicial decisionproviding that

the UNE or combination of lINEs is not requiredto be provided” and conclude with the

sentence: “The provisionsofthis Paragraphshallbecomenull andvoid and imposeno further

8 That “agreement”wasnot madepublic until the Audit Reportwas filed on August 30, 2004.

Letter from Michelle A. Thomas,SBC, to Marlene Dortch, FCC, CC Docket No. 98-141
(August30, 2004)(“SBC’s 2003MergerComplianceAudit Report”).

~VerizonCommentsat 2; SBC Commentsat 3-4and14.

10 CommentsofAT&T Corp. In SupportofPetitionfor DeclarationRuling (Oct.4, 2004)at4-6.

11 SBC/AmeritechMerger Order ¶ 394; Bell Atlantic/GTE Merger Order ¶ 316 (emphasis
added).
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obligation on [the merging parties] afler the effective date of final and non-appealable

Commissionorder[s] in the lINE Remand[and for Verizonthe Line Sharing]proceeding[s].”2

The plainmeaningof a “final” non-appealablejudicial decisionor a“final” Commission“order”

in aproceedingis thatno subsequentproceedingsareavailable. Thus,thecourtshaveheldthata

vacatedandremandeddecisionis not “final,” “[sjince furtherproceedingswill be necessary.”3

SBCand Verizonarguethat the UNE RemandOrder “becameno longerappealableand

thusfinal, on March 24, 2003~,,14 But this argumentrendersthe word “final” meresurplusage,

meaningno morethan“no longerappealable.” As demonstratedabove,andasboth thecourts

andtheCommissionhavealreadyheld,the word “final” meansthatin additionto the exhaustion

ofappealsof aparticulardecisiontheremustalsobe no “subsequentproceedings.”

Verizon’s relianceonAlabamaPowerCompanyv. EPA,40 F.3d450 (D.C. Cir 1994)for

the propositionthat a “vacated”judgment is a “final” judgment is inappositebecauseherethe

order wasvacatedand remanded. In AlabamaPower Companythe Court vacated,but did not

remand,anEPArule; thus therewereno furtherproceedingsto be had. USTAI wasvacatedand

remanded.’5 It is for this reasonthat the Commission,in setting forth its understandingof the

12 SBC/AmeritechMergerConditions¶ 53; Bell Atlantic/GTEMergerConditions¶ 39 (emphasis

added).

‘3Seee.g., InternationalTel. & Tel. v. GeneralTel. & Elecs.Corp.,527 F2d 1162, 1163 (
4

th Cir.
1975)(“theNinth Circuit reversedin part thejudgment ... grantedby thedistrict court in Hawaii
and remandedfor further proceedings... Sincefurther proceedingswill be necessarybefore
either party canprevail on the merits of the antitrust issues,there is no final judgmentupon
which GTE may found its resjudicatadefense”)(emphasisadded);Proctor& GambleCo. v.
Amway Corp.,242 F.3d539, 546 (5t~ICir.), cert. den.,534 U.S. 945 (2001).

14 SBCCommentsat 5, n. 7; seealso,VerizonCommentsat 2-3.

~ Perhapsthat is why Verizon,in quotingtheTriennial ReviewOrder’sdescriptionof USTAI in
Paragraph31, deletedthe language“and remanded.”Verizon Commentsat 3. As notedin the
Commentsherein,in theTriennial ReviewOrder appeals,the BOCsarguedthattheconsolidated

(footnotecontinuedon nextpage)
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plain meaningof theseconditions, statedthat they did not expire“until the dateon which the

Commission’sorderin that proceeding,andanysubsequentproceedings,becomesfinal andnon-

appealable.”16

Contraryto SBC’s argument,the “correctchronology”7 in which theseconditionswere

negotiateddemonstratesthat the possibility of a remandwas precisely what concernedthe

Commissionand that theUNE unbundlingobligationswereintendedto survivearemandorder.

The UNE unbundlingconditions were negotiatedafter the initial unbundlingrules had been

vacatedand remandedby the SupremeCourt in AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366

(1999),and theCLECswereawaitingthereplacementregulationssoonto bepromulgatedin the

lINE Remandproceeding,which werecertainto bechallengedagainby variousparties.’8 Thus,

the inclusion of the word “final” to precludesunsettinguntil the conclusionof all proceedings

subsequentto aremandmadeeminentsense.

B. The CommissionArticulated This Plain Meaning In The MergerOrders

The Commissionruled in the Merger Orders, contemporaneouslywith the issuanceof

theConditions,thatconsistentwith theirpurpose,theplain meaningoftheseconditionswasthat

(footnotecontinuedfrom previouspage)

appealsshouldbetransferredfrom theEighth Circuit Courtof Appealsto the samepanelin the
D.C. Circuit thatdecidedUSTA IpreciselybecausetheTriennialReviewunbundlingruleswerea
resultoftheremandin that proceeding.Seee.g.,Commentsof thePaceCoalition In SupportOf
PetitionFor DeclaratoryRuling (October4, 2004) (“PaceComments”)at 7, citing to Eschelon
Telecom,Inc. v. FCC, No. 03-3212, Joint Motion for ExpeditedTransfer(8t~~Cir. filed Sept.18,
2003),

16 SBC/AmeritechMerger Order ¶ 394; Bell Atlantic/GTE Merger Order ¶ 316 (emphasis

added).

‘~SBCCommentsat 8.

18 PACECommentsat 3, n. 9.
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they did not expire “until the date on which the Commission’sorder in that [or for Verizon

those] proceeding[s],and any subsequentproceedings,becomesfinal and non-appealable.”9

The Commission’sreadingof the plain meaningof theseconditionsin the respectiveMerger

Orders is persuasive,if notbinding,precedentfor purposesof this Petition.2°

SBC and Verizonboth arguethat it is the conditionsthemselves,not the Commission’s

“summar[y]” [of] the conditions, or “short handdescriptionof thoseconditionsin its adopting

order” that govern,and that moreover,the Commissioncannotmodify or add on conditionsby

the languageusedin the adopting order.2’ But as notedabove,the languagein the adopting

orderdoesnot modify or addconditionsbutrathersetsforth theCommission’scontemporaneous

construction of the conditions.22 Verizon’s reliance on TexasNetworking, Inc.,23 is thus

unavailing. As the Verizon footnote concedes,the circumstancesin that case differ24
—

‘~SBC/AmeritechMerger Order ¶ 394; Bell Atlantic/GTE Merger Order ¶ 316 (emphasis

added).

20 Connorsv. Island CreekCoal Co., 756 F. Supp.7 (D.D.C. 1990) (prior court interpretationof

the plain language of an agreementprecluded relitigation of that issue); Pergosky v.
PennsylvaniaPower & Light, 2004 WL 765108(E.D. PA 2004) (same,meaningof settlement
agreement). This is certainly the casewhere, as SBC notes, “[n]othing has changedin the
interveningyears.” SBCCommentsat 13.

21 SBCCommentsat 6, VerizonCommentsat 6-7.

22 SBC further arguesthat “wherethe Commissionintendedto modify the languageof SBC’s

merger commitmentsit did so by adding footnotes to the commitmentsthemselves.” SBC
Commentsat 6. But that doesnot precludethe Commissionfrom expoundingon the plain
meaningofthoseConditionsin theMergerOrder.

23 Order, TexasNetworking,Inc., 16 FCCRcd 17898, 17901,¶ 7(2001).

24 Verizon,after citing this decision,notesthat“the circumstances”in TexasNetworking“differ”

becausetherethe FCC held no more thanthat its “descriptionof a conditionthe FederalTrade
Commission(“FTC”) imposedon the Time Warner-AOL merger” could not expandon the
obligationsimposedby the FTC. VerizonCommentsat 7 andn. 9.

7



materially. In TexasNetworkingthepetitionerarguedthatthe Commission’sdescriptionof the

conditions imposed by anotheragency,the FederalTrade Commission,somehowcreatedan

additional FCC condition. That is very different from what occurredhere— the Commission’s

expressionof its understandingof “final” as including “and anysubsequentproceedings”was

not an attempt to impose“an additional independent... condition” but ratherto set forth the

“plain meaning”of the commitmentit (not anotheragency)hadjust agreedto asa condition of

approvingthemerger.

Verizon arguesthat theCommission’sreferenceto “subsequentproceeding”“doesnot in

anywaymodify thetype of ‘judicial decision’ that would put an endto Verizon’s obligations.”

Rather, Verizon argues, the “subsequent proceeding” language is no more than an

acknowledgementby theCommission“that evenif the D.C. Circuit hadnevervacatedthe UNE

RemandOrderandLine SharingOrder,a subsequentfinal andnon-appealableFCCorderon any

subjectwithin thescopeofParagraph29 wouldput an endto the correspondingobligationunder

the mergerconditions (whetherthe order eliminatedthe condition or not).”25 That is simply

incorrect. The Commission’sreferenceto “any subsequentproceedings” is modified by the

precedingreferenceto the “orders in those” — that is, the UNE Remandand Line Sharing

“proceedings”— andis immediately followed by the sentence“This conditiononly would have

practical effect in the event that our rules adoptedin the UNE Remandand Line Sharing

proceedingsare stayedor vacated.”26 Thus, it is clear that the Commissionwas using “any

subsequentproceedings”to identify thepossibilityof a remandof its Orderin the UNE Remand

25 Verizon Commentsat 7-8.

26 SBC/AmeritechMerger Order ¶ 394; Bell Atlantic/GTE Merger Order ¶ 316 (emphasis

added).

8



and Line Sharingproceedings,as a resultof which that therewould be no “final” order or

judicial determination,resulting in the lack of the certaintythat CLECs neededin orderto be

inducedto enterthe localmarket.

SBC and Verizon also both overstate and misstate the scope of the “subsequent

proceeding”languagein the Commission’sdecisionin an effort to incorrectlyarguethat this

languageis inconsistentwith the Conditionsthemselves.27 Thus, SBC arguesthat under the

CLECs’ interpretationthe lINE unbundlingcondition would effectively neversunsetbecause

they would not be “final” “so long asthe Commissionhasan openproceedingto considerthe

scopeof its unbundlingrules” while Verizonarguesthat the “CLEC’s reading ... would freeze

unbundlingrules in place despitea court decision(or repeatedsuchdecisions)that they are

unlawful and evenif the Commissionitselfhad refusedto adoptsuchanunbundlingobligation

in subsequentorders.”28 Thesepositedinterpretationsare contrived; all that is encompassed

within “subsequentproceeding”are furtherproceedingsrequiredby an appellateremand. Once

an order or remandis not appealed,or on final appealis not remanded,thereis a final andnon-

appealabledecisionor order.

C. As SBC Concedesthe UNE Unbundling Conditions Are Not Subject To The
Three Year Sunset

As AT&T demonstratedin its Comments,the EnforcementBureauhasalreadyexpressly

recognizedthat the UNE condition is a condition that is not subjectto the three-yearsunset

period.29 Verizon arguesthat thethreeyearsunsetclauseappliesbecausethe general“Sunset”

27 SBCCommentsat 7.

28 VerizonCommentsat 8-9.

29 AT&T’s Commentsat 3.

9



Condition found in ¶ 64 provides that “except where other terminationdatesare specifically

establishedherein” the threeyear sunsetclauseapplies, and the lINE unbundlingcondition

makesreferenceto a specific eventratherthan a specific date.3°This argumentis absurdand

SBC specifically disavowsit.31 In additionto the EnforcementBureau’sholding that the UNE

condition is not subject to the three-yearsunset period,32 the Commissionin the Shared

TransportForfeiture Order, similarly heldthat conditionswith theirowntriggering“events” fell

within the“exception”languageof~J~ Verizon’sargumentis patentlyfrivolous.

II. NEITHER THE COMMISSION NOR THE BUREAU HAVE SUBSEQUENTLY
ISSUED AN INTERPRETATION INCONSISTENT WITH ITS INITIAL
READING OF THE PLAIN MEANING OF THE CONDITIONS
A. The Auditor Reports Do Not Reflect Bureau’s Concurrence With Verizon’s

and SBC’s Misinterpretation Of The LanguageIn The Conditions

SBC and Verizon claim that the Commissionand/or the Commissionstaff have, in

actionssubsequentto the issuanceof the Merger Orders,endorsedtheir positionthat the UNE

unbundlingconditionsexpiredon March24, 2003. TheCommissionhasclearlynot doneso.

Both BOCsarguethat the Bureau,aspartof themergerauditingprocess,hassanctioned

their interpretationthat theUNE unbundlingconditionssunseton March 24, 2003. SBC asserts

that “Ernst & Young — with the concurrenceof the Commission’sStaff — concludedthat

30 Verizon Commentsat9-11.

31 SBCCommentsat iOn. 22; seealso, idat 5..

32 SeeMemorandumOpinion and Order,ApplicationsofAmeritechCorp., Transferor, & SBC

Communications,Inc., Transferee,17 FCCRcd. 19595,¶ 3 (2002)n.7.

~ ForfeitureOrder,SBCCommunications,Inc., ApparentLiability for Forfeiture, 17 FCC Rcd
19923 (2002)(“SharedTransportForfeiture Order”) ¶ 19 andn. 53.

10



Condition 17 sunseton March 24, 2OO3.”~~But the citedmaterialdoesnot saythat. The cited

appendix to the most recent audit report, filed on August 30, 2004, statesonly that “[t]he

Companyandthe FCC Staffagreed”in the mostrecentaudit“to thefollowing definition of the

EvaluationPeriod” for Condition 17 — that the Evaluationperiodwould go “through March 24,

2004.” Thus, the reported agreementbetweenSBC and the FCC staff related only to the

definition of theEvaluationperiodandwasnot aruling by the staffon the plain meaningof the

underlyingunbundlingconditionsor whentheconditionsactuallysunset. More importantly, the

Commissioncould not, consistentwith its rules, the Administrative ProcedureAct, or due

process,havemadesucha determinationwithout some public notice and requestfor public

comment. Thefirst public “notice” of theadoptionofthis definition ofthe “EvaluationPeriod”

wasonly madewhenthe audit wasput in the public file on August30, 2004, and it hasnever

beenput out for public comment.35

Verizon arguesthat its auditor “has verified in its report to the Commissionthat the

obligations imposedunderparagraph39 of the mergerconditionsexpiredon March 24, 2003”

and notedthatunderparagraph5 6(b) of the MergerConditionsthe auditormust “consultwith

the Common Carrier Bureau regarding any accounting or rule interpretationnecessaryto

~ SBC Commentsat 5, citing to SBC’s 2003 Merger ComplianceAudit Report,Tab 2, Att. A
at 2. Tab2 is theReportof Management;Tab 1 would be theAccountant’sReport.

~ NordoesthePublicNoticeon theCLECs’ Petition,whichwasissuedtwo weekslater,provide
suchnotice, inasmuchasit doesnot refer at all to the “Evaluation Period” in the Audit. There
wascertainlyno noticeof suchan “agreement”by Commissionstafffrom theprior mergeraudit
reportwhich definedtheauditperiodfor thisconditionascoveringtheentireauditedperiod. See
Letter from Michelle Thomas,SBC to MarleneDortch, FCC, CC DocketNo. 98-141 (Sept.2,
2003),AttachmentD to theReportof IndependentAccountantson SBC’s Compliancewith the
MergerConditions.
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completethe audit.”36 The referenceto “rule” refers to accountingrules interpretationnot

conditioninterpretation,37asVerizon is well aware,sincepastdisputesofinterpretationaffecting

conditionshavearisenwithoutany auditorconsultationwith the Bureaustaff.38 Nor is thereany

indicationthat the auditorin fact consultedwith theBureauon this matter— to the contrary,had

the auditordoneso andthe Bureauagreed,this would havebeenindicatedin the auditreportor

by BureauletterandVerizonwould havenotedit here.Verizon’s failure to do sois telling.

As AT&T’s Commentsdemonstrated,the auditor’sassertionin its auditreportasto the

sunsetdate,which is patentlybeyondthe scopeof the auditor’s authority,39doesnot determine

thepropersunsetdate.4°Nor cancxparte agreementsbetweenthe auditedcompanyand/orthe

auditor and the Commission staff regarding the mechanics of the audit override the

Commission’sreadingoftheplain meaningofthelINE unbundlingconditions.

B. Neither The Commission Nor The Bureau Has Held That For PurposesOf
The Merger Conditions, USTA I Was The Requisite “Final” Judicial
Decision

SBC and Verizon arguethat the Commissionacknowledgedin the Triennial Review

Order that USTAI had“vacated”its prior ordersandthat “the legal obligation[to providethose

36 VerizonCommentsat 5.

~ “Conditions” arereferredto assuchwith a capital“C”. Bell Atlantic/GTEMergerConditions
passim.

38 For example,with respectto ConditionV, the most recentAudit Reportidentified an issue

involving the interpretationof thePerformanceMeasurementBusinessRulesassociatedwith the
methodby which Verizonmeasuresthe TroubleDuration Interval for fGTE (“MR-4 metrics”).
E&Y 2004Audit Report,¶ 3, at 1-2.

~ Bell Atlantic/GTE Merger Conditions, ¶ 56(f) (auditorscan evaluatecompliancewith the
substantive terms of the conditions, but have no authority to interpret the terms of those
conditions).

40 AT&T’s Commentsat 8.
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UNEs] uponwhich ... existinginterconnectionagreementsarebased... no longer exist.”41 That

is wrong. The Commissionobservedin the TriennialReviewOrder that USTAI “vacatedand

remanded”certain portions of the lINE RemandOrder,42 and found the BOCs’ (including

BellSouth’s and Qwest’s) contention that change of law provisions in interconnection

agreements“are triggeredwhenthe decisionof the D.C. Circuit reversingthe Commission’s

prior UNE rules becomesfinal and nonappealable”is reasonableso that the new unbundling

rules in the TRO proceedingwould now be applicable in that context.43 Nowhere did the

Commissionstatethat this portion of the TRO was intendedto override SBC’s or Verizon’s

additional merger UNE unbundlingconditions, which had a purposeindependentof those

applicableto the interconnectionagreements.Thatis, themergerUNE unbundlingconditions

were intendedto remedythe otherwisesignificantanticompetitiveeffectsof the mergers,inter

alia, on local competitionwithin the affectedregions. It was the needto providethe necessary

certaintyto inducelocal entry by CLECs to overridethoseanticompetitiveeffectsthat required

that thoseconditions continueuntil therewas finality through “any subsequentproceeding.”

Thus, Verizon and SBC, in orderto alleviatethe concernsaboutthe anticompetitiveimpactof

41 Verizon Commentsat 3, SBC Commentsat 12. In this context,SBC further arguesthat the
Commission,in the Triennial ReviewOrder “corrected” its statementin the SharedTransport
Forfeiture Order that USTAI wasnot the requiredCommissionfinding or judicial decisionthat
would trigger the sunsetof that condition. SBC Commentsat 11-12. The Triennial Review
Order certainly did not do so explicitly (see the only referenceto the SharedTransport
Forfeiture Order in the Triennial ReviewOrder at ¶ 146, n. 480). MoreoverSBC, in defining
the “EvaluationPeriod” for the sharedtransportcondition (thatit claims it negotiatedwith the
FCCstaff) includesthepostMarch24, 2003portionof theauditperiod,againsuggestingthatthe
Commissionstaff fully believedthat USTAI wasnot final for purposesof triggeringthe sunset
provisionfor that condition). SeeSBC’s 2003 MergerComplianceAudit Report,Tab 1, Att. A
at3andn. 1.

42 TriennialReviewOrder, ¶ 31.

43Id.,¶ 705.
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their mergers,acceptedUNE unbundlingobligationsaboveand beyondthoseassumedby the

otherBOCs.

Verizon further argues that the “Common Carrier Bureauhasalready held that the

vacaturof the FCC’s rules would eliminate Verizon’s obligations under Paragraph39~~~44

However,its subsequentselectivequotationfrom Ms. Atwood’s letterdemonstratesthat it did no

such thing. As AT&T demonstratedin its Comments,and as is apparentfrom Verizon’s

discussionof her response,Ms. Atwood saidno morethanthat Verizonwould not be required,

by themergerconditions,to maintainTELRIC-basedpricing if the SupremeCourt eitherdenied

certiorari in theappealoftheEighth Circuit decisionin Iowa Utils. Bd. v. FCC (wheretherewas

avacaturwithout aremand)or invalidatedthoserulesoutright.45 Thedenialofcertiorariin Iowa

Utils. Bd., in which the Circuit Court did not ordera remand,is qualitatively different from the

denial of certiorari of USTAI in which the Circuit Courtdid remandedtheproceedings,sothat

theywerenot “final” because“subsequentproceedings”werenecessary.

~ VerizonCommentsat 3-4.

“~ Iowa Utils. Bd. v. FCC, 120 F.3d753, 819 n. 39 (8th Cir. 1997),reversedin part, sub nom,
AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366 (1999).
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CONCLUSION

For the reasonsstated above, the Commissionclearly should issue the requested

declaratoryorder.

Respectfullysubmitted,

/s/ AryehFriedman
LeonardJ. Cali
LawrenceJ. Lafaro
Aryeh S. Friedman
OneAT&T Way
Bedminster,NJ 07921
(908)532-1831

Attorneysfor AT&TCorp.

October19, 2004
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Bedminster,NJ

/s/ KarenKotula
KarenKotula



SERVICE LIST

MarleneH. Dortch, Secretary
FederalCommunicationsCommission
~ 12’~Street,SW
RoomCY-B402
Washington,D.C. 20554*

JaniceM. Myles
FederalCommunicationsCommission
Wireline CompetitionBureau
CompetitionPolicyDivision
~ 12’~Street,SW
Washington,D.C. 20554**

BestCopy andPrinting, Inc.
PortalsII
~ l2°~Street,SW
RoomCY-B4O2
Washington,D.C. 20554**

RussellM. Blau
PatrickJ.Donovan
PaulB. Hudson
AndrewLipman
Philip J. Macres
SwidlerBerlin ShereffFriedmanLLP
3000K Street,NW, Suite300
Washington,D.C. 20007-5116

AaronM. Panner
ScottH. Angstreich
Kellogg, Huber, Hansen, Todd & Evans,
P.L.L.C.
SumnerSquare
1615M Street,N.W., Suite400
Washington,DC 20036
Counselfor Verizon

Michael E. Glover
EdwardShakin
Verizon
1515NorthCourthouseRoad,Suite500
Arlington, VA 22201-2909

JimLamoureux
GaryPhillips
PaulK. Mancini
SBCCommunications,Inc.
1401 I Street,N.W.
Suite400
Washington,D.C. 20005

KeciaBoneyLewis
CurtisGroves
MCI, Inc.
1133 19th Street,N.W.
Washington,D.C. 20036

GenevieveMorelli
Kelly Drye& WarrenLLP
1200 19th Street,N.W.
Suite500
Washington,D.C. 20036
Counselto thePACECoalition

JasonD. Oxman,GeneralCounsel
Teresa K. Gaugler, Assistant General
Counsel
Associationfor Local Telecommunications
Services
888 l7~Street,NW, Suite 1200
Washington,DC 20006

* Filed electronicallyvia ECFS.

** Sentvia e-mail


