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Beforethe
FEDERAL COMMUNICATIONS COMMISSION

Washington,D.C. 20554

)
In theMatterof )

)
ExtensionOfSection272 Obligations ) WC DocketNo. 02-112
Of SouthwesternBell TelephoneCo. )
In TheStatesOfArkansasandMissouri )

REPLY COMMENTS OF AT&T CORP.

AT&T Corp. (“AT&T”) respectfully submits these reply commentsin support of its

Petition requestingthat the Commissionextendapplicationof the separateaffiliate and other

safeguardsof 47 U.S.C. § 272 to SouthwesternBell TelephoneCo. (“SWBT”) in Arkansasand

Missouri for anadditionalthreeyears.

INTRODUCTION AND SUMMARY

In its comments,SBC CommunicationsInc. (“SBC”), SWBT’s parent,arguesthat it no

longerhasmarketpowerin Arkansasand Missouri. To do so, SBCmischaracterizesandthen

dismissesthe Commission’smost recent report showing very limited, and stagnant,local

competitionin thosetwo states. Indeed,SBC now claimsthat local competitionis increasingin

ArkansasandMissouri. However,SBC’s claim is basedon gerrymandered“market share”data

derived from its self-serving“E 911 methodology,”ratherthanfrom public verified sources.

Moreover, SBC ignorescompletely AT&T’s showing that SBC possesses,and is abusing,

marketpoweroverspecialaccess. SBC thus ignoresAT&T’s evidencethat SBC andits BOC

subsidiariesareusingtheir local bottlenecksto engagein price squeezesagainstrivals andthat



the reportsof SBC’s own hand-pickedauditorsdemonstratethat SBC haspersistentlyprovided

its long distancerivals with networkaccessthat is manifestlyinferior to theaccessit providesto

its ownlong distanceaffiliate.’

Unableto rebutAT&T’s evidence,SBC falls back to its shop-wornarguments:(1) that

thesection272 safeguardsshouldbe eliminatedbecauseothersafeguards,presentin 1996when

Congressmandatedthe section 272 safeguards,are sufficient protection against SWBT’s

concededmarketpower;and(2) that thesection272 safeguardshobbleSBC’s ability to compete

in long distancemarkets.Indeed,SBCcontendsthatthefactthat it hasbeenablesuccessfullyto

engagein theverydiscriminationprohibitedby the 1996Act, despitethesection272 safeguards,

justifies theirelimination.2 This is akin to a petty thiefarguingthat all criminal laws shouldbe

eliminatedbecausenot everycriminal is successfullyprosecuted.The Commissionshould not

countenancesucha result. Moreover,contraryto SBC’s claim, AT&T doesnot seekto “raise

the costs of its rivals” by subjecting them to constraints“to which AT&T is not subject.”3

Rather,extensionof the section272 safeguardsis necessaryin ArkansasandMissouri to ensure

that theBOCs competeon a levelplayingfield, by placingBOCsand theiraffiliatesin thesame

positionastheir competitorsin the local and interLATA markets. And, the needfor a level

playing field is asnecessaryin thebusinessmarketasin theresidentialmarket,becauseSBCand

theotherBOCs maintaina firm monopolisticgrip oncritical inputsin thebusinessmarket,such

asspecialaccess.

For its part, Verizon trots out the misleadingFact Report submittedin the Interim Order
NPRM.
2 SBCCommentsat 8-9.

3Id. at 1.
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As the record shows, eventhreeyears after SBC’s marketsin Arkansasand Missouri

were deemedto beopento thepossibilityof competition,SBCretainsthe marketpowerthatthe

Commissionhas long recognizednecessitatesthe unique section272 requirementsthat were

expresslydesignedto allow the Commissionand stateregulatorsto monitor the competitive

landscape,detectand determarketpowerabuses,and ensurethat competitionin long distance

occurredon a level playing field. The Commissionthereforeshould grantAT&T’s Petitionto

retainthesection272 safeguardsin ArkansasandMissouri for at leastanotherthreeyears.

ARGUMENT

I. THE COMMENTS CONFIRM THAT THE SECTION 272 SAFEGUARDS
REMAIN CRITICALLY IMPORTANT IN ARKANSAS AND MISSOURI.

A. The Record Is Clear That SWBT PossessesSuch Dominant Market Power
That Retention Of Section 272 Safeguards Is Necessary To Promote
Competition In Arkansasand Missouri.

AT&T’s PetitiondemonstratedthatSWBT dominates,andwill continueto dominate,the

in-regionspecialaccessmarket.4 AT&T further showedthat SWBT hasoverwhelmingmarket

powerin ArkansasandMissouri evenif oneincludesnon-facilities-basedcompetition. Table 7

of the Commission’smost recentLocal CompetitionReport (“Competitive Local Exchange

Carrier Shareof End-UserSwitched AccessLines”) shows that total CLEC market sharein

ArkansasandMissouri was 11% asof theend of December2003,~andthat CLEC local market

shareis likely to decline(andSWBT’smarketdominanceincrease)in light ofthe USTAII

~AT&T Petitionat 8, citing to Frost & Sullivan,U.S. PrivateLine Market,June2004at 15, 61
and62.

~Id. at 11, citing to June2004FCCLocal CompetitionReportat Table7.
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decision6andthe Commission’sproposedrevisedrules on UNE-Ppricing.7 ThePetition further

demonstratedthat SWBT is dominantin the local marketnot only for residential/smallbusiness

but for larger businesscustomersaswell.8 SWBT’s dominancewasconfirmedby the Public

Service Commissionof the State of Missouri (“M0PSC”), which filed Comments in this

proceedingsetting forth its findings, in its first competition case,that, except for basic local

servicefor businesscustomersin the St. Louis andKansasCity exchanges,and for residential

customersin the St. Charles and Harvesterexchanges,“competition from widely available

CLEC-ownedfacilities did not exist for businessor residentialbasic local customers.”9 The

MoPSC further found that SBC’s switched access service is not subject to effective

competition.’°Thus, “competitionin Missourihadnotreachedthelevel envisionedby Congress

in theTelecommunicationsAct of 1996.~~h1

DespiteAT&T’s showingof SBC’s market powercreatedby its control over special

access,SBC chosenot to addressspecialaccessat all. This failure alonejustifies extensionof

thesection272 safeguards.Nor doesVerizon’ssubmissioncureSBC’s omission. Verizonrelies

on its October4, 2004 Commentsin the Interim Order NPRM,which purportedlyshow “that

competing providers have deployed fiber networks wherever high-capacity demand is

6 Id. at 12, citing to Wall StreetJournal,August 3, 2004 at Al, “Bells MountTwo-Way Assault

on Local Market” (noting that “[a] recentstudy by market-researchcompanyTNS Telecoms,
foundthat for the first time in five years,the Bell companiesincreasedtheir shareof the home
marketslightly duringthesecondquarterof2004, in largepartbecauseofspecialdiscounts.The
retail promotionsarehappeningat the sametime that SBC,Verizonand othersarepushingstate
regulatorsto raisetheratestheycanchargeto rivalsto accesstheirnetworks”).

~SeeInterim Order¶ 29.
8 AT&T Petitionat 11-13.

~MoPSC Commentsat2-3.

‘°Id.at3.

~‘ Id.
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concentratedand that thesenetworksare capableof and arebeing usedto provide transport

services.”12 Verizon further argues that “[b]oth fixed wireless and cable networksprovide

additional competition in the supply of high-capacityloops.’3 Finally, Verizon arguesthat

“CLECs are taking advantageof the competitiveconditionsof the market to usediscounted,

competitivelypricedspecialaccessservicesto servetheirown end-usercustomers.”14

However,as shownin AT&T’s Commentsand Reply Commentsin the Interim Order

NPRMproceeding,’5the ILECs havegrosslyoverstatedthe fiber deploymentthat has occurred.

AT&T also showedthereandherethattheBOCs’ (includingSBC’s) specialaccessrates— even

their “discounted”rates— arepriced far abovecost-basedlevels and canonly be obtainedby

carriers that agreeto “lock-up” their traffic for long terms or incur severe shortfall and

terminationpenalties. Theevidencethusshowsthat theBells caneffectively pricesqueezetheir

rivals.’6 SBChasnotaddressed,muchlessrefuted,anyof this evidencehere.

SBC insteadclaims that it lacks market power becauseit “estimates” that wireline

competitorsin the SBCserviceareain Arkansas“haveachieveda20 percentmarketsharein the

wireline market, while in Missouri they achieveda 21 percentmarketshare.”7 However,no

12 VerizonCommentsat2.

‘~Id.
141d at3.

‘~See,e.g., AT&T Interim OrderNPRM Reply Commentsat 49-62,WC DocketNo. 04-313
(filed Oct. 19, 2004)(“AT&T InterimOrderReplyComments”);AT&T Petitionat 6-9.
16 AT&T Interim OrderReplyCommentsat 65-95.

~ SBCCommentsat 4, andn. 7.
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weightcanbe givento SBC’s marketshareassertions,which arenot basedon public, verified

data,but ratheron SBC’s self-servingandinaccurate“E 911” databaseanalysis.’8

EventhoughTable7 of theCommission’sLocal CompetitionReportshowsCLEC share

in both statesto be 11%, SBC simply ignoresthis inconvenientfact. Instead,it citesto other

tablesin thatreportthatdo not measureCLEC share,but rathermeasure:(i) thenumberoflines

lost by theILEC; (ii) thepercentageof CLEC linesthat areprovisionedoversomecombination

of theirown facilities;” or (iii) thepercentageof residentialandsmallbusinesscustomers.SBC

doessoin orderto somehowminimizetheprimafacieshowingofmarketdominanceestablished

by the datain Table 7 of the Commission’sreport. But the datain thoseother tablescannot

accomplishSBC’s desiredresult. Thus, datain Table 9 that showthat the “ILECs in Arkansas

and Missouri havelost 13 and 14 percentof their accesslines,”9 calculatedby comparingthe

numberof accesslines in December1999with thenumberin December2003, is not inconsistent

with the 11% CLEC shareshownin Table 7. Moreover, evenif Table 9 somehowcorrelated

with marketshare,an 86-87% shareof the market still evidencesdominantmarketpower. In

addition,datain Table 10 showingthatlessthanathird of the 11%CLEC sharein Arkansas,and

slightly over a tenth of the 11% in Missouri “are provisionedover some combinationof [the

CLECs’] own facilities”20 merelyconfirms— ratherthannegates— theabsenceoffacilities-based

competitionfor switchedaccess.

18 In its filings in the Triennial Reviewproceeding,AT&T showedthat the BOCs’ attemptsto

derivecompetitivecarriermarketshareusing the E9 11 databasewas irredeemablyflawed and
grosslyoverstatedthe extentof competitiveentry. SeeAT&T Triennial ReviewCommentsat
181-82,WC DocketNo. 01-338,(filed July 17, 2002).

‘~SBCCommentsat 4.
20 Id. at n.8.
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Certainlyontherecordin thisproceeding,SBCandVerizonhavefailed to showthatthey

lack marketpowerandno longerhavethe incentiveandability to harmunaffiliatedrivals in the

long distancemarkets.2’ SBC argues,however, that the market sharenumbersdo not even

accountfor the “rapidly acceleratingintermodalcompetition from wireless,cable companies,

and providersof VoIP services.”22 But asnotedin AT&T’s Petition,and asSBC hasadmitted,

consumershave beenvery reluctant to substitutetheir wireline local service with wireless

service,23and, on the supplyside, wirelessserviceprovidersarehighly dependenton theBOCs’

local bottleneck.24 Furthermore,VoIP and cable telephony serviceshave an infinitesimal

fractionofthecustomersservedby theBOCs. Indeed,Verizonhasreferredto VoIP asa“niche

product’ that maynot live up to theconsiderablehype” surroundingit.25

B. The Record Is Clear That SWBT Continues To Misallocate Costs And
Discriminate Against Unaffihiated InterLATA Competitors.

AT&T’s Petitionshowedthat despiteseriousdesignor reportingflaws in thesecondSBC

section272 audit, that auditshoweddiscriminationandcostmisallocationin bothArkansasand

21 In this regard,eventhe BOCs’ § 272 affiliates would currentlybe deemeddominantwereit

not for section272 safeguards,including the OI&M restrictions. The Commissionis currently
consideringin anotherproceedingwhether to deemthe § 272 affiliates non-dominantevenif
§ 272 safeguardshave sunset,but whateverthe outcomethere, the Commissioncould not
possiblyfind in this proceedingthat theBOCsthemselveslackmarketpower.
22Id at5.

23 AT&T Petition at 10, citing to Jon Van, “Demandlacking for home-to-cellphonenumber

moves”ChicagoTribune,2003 WL 69403754, (December12, 2003)(“Local phonecompanies
had predicted that hundredsof thousands-- possibly even millions -- of customerswould
abandonwired phoneservicewhennew federal rules allowing sucha switch took effect two
weeksago. But the numberwho actuallyhavetakentheplungeis very small, numberingin the
hundreds,SBCCommunicationsInc. reportedTuesday”).
24 Id., citing to AT&T WirelessComments,Non-DominanceFNPRM(filed June30, 2003)at 8

(wirelesscarriersarehighlydependenton ILEC localbottleneckfacilities to connectendusersto
their points of presenceandto carry traffic betweentheir switchesand the cell stationswhere
antennasestablishconnectionsto usersandwirelesscarriers’dependenceon ILEC facilities will
only increasein thefutureas wirelesscarriersexpandtheirnetworks).
25 http://www.reuters.cornlnewsArticle.jhtml?type=internetNews&storylD=5788517.
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Missouri. Theinstallationmetric resultswere consistentlyworsefor nonaffiliatedcarriersthan

for SBC’s section272 affiliate, SBCS, for almost all combinationsof servicesin both states.

Therewasalso strongandconsistentevidenceofdiscriminationin both stateswith respectto the

repair metrics for both DSO and DS1 service.26 AT&T’s Petition also noted that SBC’s

persistentviolations of the Internetpostingrequirementsprecludednon-affiliatedcarriersfrom

subscribing to those services,and frustrated any effort to identify and deter below cost

arrangementswith the section272 affiliate, leadingto price squeezesagainstthe section272

affiliate’s competitors. AT&T also provided specific evidenceof how SBC has used its

monopolypowerin specialaccessto engagein pricesqueezes.

Thus it is not surprising that the MoPSC statedthat it “is concernedabout potential

discriminationbeyondthe sunsetof section272 andtheexpirationof theM2A [the Missouri271

Agreement]absenta further investigation into the stateof competition in Missouri,” and that

“without the section272 audit process,there is no way to detectand deterdiscriminationand

anticompetitivebehavior.”27

As discussedabove,SBC fails to addressthe price squeezedataat all. Instead,SBC

relies on the fact that the Commissioninitiated a one year review to determine SBC’s

compliancewith section271 conditionsafterobtainingin-regionentry, includingArkansasand

Missouri, andhastakenno action sincethen indicating non-compliance. SBC Commentsat 2

andn. 3. Yet, this reviewis not a matterof public record,and AT&T thus is unawareofwhat

informationwas sought or provided. Moreover,the Biennial audit data,which collecteddata

26 AT&T Petitionat 15.

27 MoPSCCommentsat 4.
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two years after entry, clearly showed discrimination, although the Commissionhas, again,

abdicatedits responsibilityto makeanydeterminationin thatproceeding.

SBCdiscountsthe section272 audit results,arguingthat theCommission,in its Operate

Independently Order, “commentedthat the auditreport did not disclose‘systemicor significant

issueswarrantingenforcementaction.”28 SBCdoesnot respondat all to therepairmetric data

from that audit and concedesdifferencesin the installation data— i.e., that the “performance

metricsshow that for somemonthsand somemeasuresthe BOC performedbetter for its own

affiliates” — althoughit claims that non-affiliatesalso receivedpreferentialtreatment.29 But as

Dr. Bell noted in his Declaration,taking all the data into account,the audit showed “large,

systemic discrimination against non-affiliates compared with affiliates for most of the

performancemeasures.”30 And Dr. Bell found the results statisticallysignificant despitethe

differencein volumedata.3’ Nor, asshownin s Commentsthereto,were theexplanations

profferedby SBCsubstantiatedorcredible.

SBC argues that “[a]ny attempt by a BOC to provide inferior service to other

interexchangecarriers— therebycreatinginferior servicefor its local exchangecustomers— is

more likely to alienatelocal exchangecustomersthanwin newinterexchangecustomers.”32As

AT&T explainedin its Petition,this argumentis flawedon multiple levels. First, thesection272

safeguardswere designed,inter alia, to detectandpreventprice discriminationsuchaswhena

28 SBCCommentsat 9, citing to ¶ 21. The Commission’sdiscussion,however,wasessentially

limited to OI&M services. Moreover, the Commissionhasissuedtwo Noticesof Apparent
Liability againstVerizon.
29 SBCComments at 9.

30 Bell Declaration ¶ 13.

~ Id.
32 SBCComments at 6.
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BOCuses its above-cost access charges to price squeeze long distance rivals — somethingwhich

does not “alienate” a BOC’s local customers, but which candevastatelong distancecompetition.

Second, a BOCcan engage in non-price discrimination, by providing superiorserviceto its long

distance affiliate, while providing its rivals with minimally acceptableservice. Again, such

discrimination adversely affects a long distance competitor’s customers,not the BOC’s

customers. SBC also contendsthat if largenumbersof customersshift to SBC’s long distance

affiliate, interexchange carriers would bring this phenomenon to the attention of regulators. Id at

n.l2. Of course, large numbers of customers have shifted to SBC’s long distance affiliate

precisely because of SBC’s abuse of its market power. Filing complaints to capture the various

ways in which the BOCsengage in discriminatory pricing is time consuming and difficult. Even

then, BOCscan pursue their improper conduct until caught by a complaint and then proceed with

other impermissible conduct that has to be independently challenged, with the requisiteneedto

develop a record.33

Finally, SBC argues that even if it engages in misconduct, the parties harmed by such

misconduct must prove that structural separation would absolutely bar such violations of the law.

SBC Comments at 8. Indeed, SBC contends that continuation of the section 272 safeguards

cannot be appropriate because it has managed successfully to engage in prohibited conduct

n And as noted above, SBChas reported that customers have not been swapping their landline

local service for wireless service, and Verizon hassimilarly arguedthat VoIP is not currently a
threat to landline local service. SBCalso argues that “[i]n order for discrimination to affect
customer decisions in the marketplace, that discrimination would have to be evident to customers

if customers themselves are aware of discrimination, interexchange carriers would also be
aware of the discrimination, and they would surely bring it to the attention of appropriate
regulatory authorities.” Id at 6. However, the delay inherent in both identifying such
discriminationand collectingsufficientevidenceto prove it makesit difficult to bothdetectand
detersuchmisconduct. Theonly effectivealternativeto structuralseparationis the substantially
more onerous “burdensomeregulatory involvement” that the Commissionhas expressly
eschewed. Third Order on Reconsideration ¶ 20 (citing Non-AccountingSafeguardsOrder
¶ 163).
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despitethe existenceof the safeguards. Id. at 8-9. SBC’s argument is absurd. It is akin to a

petty thief arguing that all criminal laws should be eliminated because not every criminal is

successfully prosecuted. Section 272, when properly and vigorously enforced, can be an

important tool for regulators and rivals to detect BOCanticompetitive conduct. The fact that

violations occurred despite the section 272 safeguards demonstrates that regulators should take

decisive and prompt action to punish such violations and to extend and strengthen the safeguards

to deter, detect, and punish future violations. Indeed, the evidence of SWBT’s persistently

discriminatory conduct, despite section 272 safeguards, demonstrates that SWBTwould

undertake a broader array of anticompetitive practices if these “crucial[ly] important[]”

safeguards were gutted, as SBC now urges. Indeed, that the BOCs have fought so hard to

eliminatethese safeguards is itselfprobativeofthefact thattheyview themasconstrainingtheir

ability to exploit fully their market power.

II. SBC FAILS TO OFFER ANY PLAUSIBLE JUSTIFICATION FOR SUNSETTING
CORE SECTION 272 SAFEGUARDS

A. SBC’s Claims That Section272 SafeguardsAre Too Costly Are Contrary To
Theory And Fact.

SBC claims that the section 272 safeguards should be eliminated because the costs of

structuralseparationexceedits benefits.34In makingthatclaim,SBCrelieson its andVerizon’s

assertionsaboutthe costsof section272 safeguards,particularlythoserelatedto the prohibition

of sharingoperation,installationandmaintenanceservices.35 As AT&T hasshown,however,

~‘ SBCComments at 10-13.
35See SBCComments at 10. However, as AT&T previouslyexplained,theVerizondeclarations
are little more thanconclusorystatementsthatopinegenerallyaboutcosts,without any specific
discussionofhow thosecostswere derivedandwithout anybackupmaterial that couldbeused
to verify independentlytheseclaims. See AT&T 272 SunsetReplyCommentsat 18, WC Docket
No. 02-112(filed Aug. 26, 2002).
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thosepurportedcostswerevastlyexaggerated.AT&T SunsetNPRM ReplyCommentsat 17-22.

Moreover,SBC ignoresthefact thattheCommissionhasloosenedmanyof therestrictionsthat it

complainsabout. As to SBC’sclaim thatthe BOCsare“severelyrestrictedin theirofferings of

competitivebundledservices,”36theCommissionhaslargelyeliminatedrestrictionson bundling,

evenby dominantcarrierslike SBC.37 Thus,SBCandtheotherRBOCstodayoffer customersa

broad array of bundled offerings, including combinationsof local, long distance, dataand

wireless.38 Indeed,SBC’s recentbriefing to Wall Streetanalystsand investorsstatesthat “the

key, of course,to our strategyis to bundle . . . .Thesecharts tell the story — 68% of all of our

customersheldsomeform ofbundle.”39

Similarly, the Commission’sorders implementingsection272 already have provided

numerousopportunitiesfor SBC and its 272 affiliates to shareservicesand take advantageof

other economies.40Eventhoughthesejoint activitiespresentrisks of anticompetitivebehavior,

and could also easilyhavebeenprohibitedentirely, the Commissionpermittedsuchactivities,

which substantiallyreducedthe BOCs’ costsof compliancewith section272. Although SBC

complains (without any hard evidence or supporting declaration) that even these reduced

361d

~ SeegenerallyBundlingOrder.
38 See, e.g., http://www01 .sbc.com/Products Services/Residential/ 1 ,,6 1 6--6-3 -1 ,00.html (SBC’ s

bundledoffering).

~ CCBNStreetEvents,EventTranscript,SBC CommunicationsAnalystMeeting,November13,
2003, 1:30PMET, appendedheretoasAttachment7 at 4. Seealsoat 5: “As you addadditional
productsto thebundletheimpacton retentionis enormous.Long distancealonereducestherate
of churnby 9%,DSL lowersthe churnby 61%, and put thetwo togetherandyou’ve cut churn
by 73%.”

40 See, e.g., WorldCom 272 Sunset Comments at 7-9, WCDocket No. 02-1 12 (filed Aug. 5,
2002) (“WorldCom 272 SunsetComments”);Time Warner 272 SunsetCommentsat 17-20,
WCDocket No. 02-112 (filed Aug. 5, 2002).
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obligations are too burdensome,4’the fact is that the BOCs have been able to capture

unprecedenteddominant long distance market sharesusing affiliates that have only a small

fractionoftheemployeesof establishedlong distancecarriers.42

B. The ExistenceOf Other Regulatory Protections Is Not A ReasonTo Sunset
Section272

Finally, SBC renewsits argumentthat, despiteCongress’decisionto imposedetailed

structural,accountingandtransactionalsafeguardsin section272, thebenefitsprovidedby those

safeguardsare minimal, andcanbe obtainedinsteadby relying on otherprovisionsof the Act

and Commissionrules. SBC arguesthat “the substantial costs of structural separationare

unnecessaryand that anticompetitive conduct can be deterred through non-structural

mechanisms,”relyingon ComputerIII.~~But this is not thebalanceCongressstruck, andin light

of thefactthattheBOCs’ still retainthemarketpowerthatpromptedthesection272 safeguards,

thesafeguardsCongressestablishedshouldremainin place. Indeed,giventhatmostofthe rules

that SBC citeswere in effect in 1996, Congresswould not evenhaveenactedsection272 if it

believed the preexisting rules could be effective in policing the BOCs’ misconductand

eliminating discrimination and cost misallocation. Rather, section 272, when properly

implementedand vigorously enforced,providessubstantialand unique benefitsthat promote

competitionin telecommunicationsmarkets.

In particular,the statecommissioncommentspreviouslyfiled in this docketconfirm the

enormousvalue of the section 272 safeguardsin detecting,deterring and remedying BOC

~ See,e.g., SBCCommentsat 12, complainingthat“section272 requiresthe BOC to share,ona

nondiscriminatorybasis, any non-publicBOC information that it shareswith its section272
affiliates.”
42 SeeWorldCom 272 Sunset Comments at 8; see also AT&T 272 SunsetReply Comments,

SelwynReplyDec ¶~J6-8.

“~SBCComments at 10.
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misconduct. Thus, as the Texas PUC concluded,if section 272 safeguardsare eliminated,

regulators“will lose a valuablemeansto ensure[the BOC’s] compliancewith its obligationsto

provide accessto the local exchangeandexchangeaccessmarketsthat [the BOC] controls.”44

The Missouri Public ServiceCommissionreportedthat “without the section272 audit process,

thereis noway to detectand deterdiscriminationandanti-competitivebehavior.”45 Further, the

PennsylvaniaPublic Utilities Commission reported that the separate structure and accounting

provisionsof section272 “assist[] the PA PUC in its ability to designrates,”andthe “ability to

readily identify costs and revenuesfrom the businesssegmentis critical to ongoing rate

review.”46 And more generally, the Pennsylvaniacommissionassertedthat the collapse of

separateaffiliate requirementswould “perpetuate[]what appearsto be a continualreductionin

available information.” Id. at 4. As these comments show, section 272 provides unique, pro-

competitive benefits that, contrary to the BOCs’ claims, cannot be obtained from other existing

rulesandprovisionsoftheAct.47

In all events, the Commission itself rejected the argument that its existing safeguards are

a more effective and less costly mechanismfor preventing discrimination than structural

~ TexasPUC 272 SunsetCommentsat 3; see also Washington UTC272 Sunset Comments at 3,
WCDocket No. 02-112 (filed Aug. 5, 2002).
~uMissouri PSC 272 SunsetCommentsat 4, WC DocketNo. 02-112 (filed Aug. 5, 2002); see

also WashingtonUTC 272 SunsetCommentsat 3 (“maintaininga separateaffiliate makesthe
audit process easier and provides more transparencyto the transactionsto be audited”);
PennsylvaniaPUC 272 SunsetCommentsat 4, WC DocketNo. 02-112(filed Aug. 5, 2002)
(“auditscanproduceusefulinformationfor policymakerssuchasthePUC”).
46 PennsylvaniaPUC 272 SunsetCommentsat 5.

“~ In this regard, SBCrelies heavily on the pro-competitivesafeguardsfound in section251(g)
and in section251(c),which it assertswill continueto applyandprotectcompetitionaftersection
272 is allowedto sunset. SeeSBC272 Sunset Comments at 7. But that claim is disingenuous,
becauseSBCand the otherBOCs havevigorously contendedin otherCommissionproceedings
that the Commission’srequirementsunder those sectionsshould be eliminated or at least
drasticallycutback.
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separation.In theSBC-AmeritechMerger Order, the Commissiondeterminedthat adoptingthe

proposed separate affiliate structure benefited competition because “reliance on existing

regulatorysafeguardsis misplaced.”48 That is becauseeventhough the Commission“issues

rulesto preventdiscrimination,” it is “impossiblefor the Commissionto foreseeeverypossible

type of discrimination.”49 Accordingly,the Commissionfoundthat “SBC’s offer to establisha

separatesubsidiary for advancedservices is directly responsive” to concernsregardingthe

Commission’sability to detectdiscrimination— but achievesthat goal in a way that avoids

“engagingin detailedregulatoryoversight.”50

CONCLUSION

For the foregoingreasons,the Commissionshould issuea rule extendingapplicationof

section272 to SWBTin ArkansasandMissouri for an additionalthreeyears.

Respectfullysubmitted,

/s/ AryehS. Friedman
LeonardJ. Cali
LawrenceJ. Lafaro
Aryeh S. Friedman
AT&T Corp.
OneAT&T Way
Bedminster,New Jersey07921
(908) 532-1831
Counselfor AT&T Corp.

October 20, 2004

48Ameritech~~5BCMergerOrder¶ 206.

~ Seeid. ¶ 220.
50Id. ¶211,
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