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Judy Setlo Room 3A229
Senior Attorney One AT&T Way

Bedminster, NJ 07921
Tel: 908-532-1846
Fax: 908-532-1218
Email: jsello@att.com

October21, 2004

Ms. MarleneH. Dortch,Secretary
FederalCommunicationsCommission
445 Twelfth Street,S.W.,RoomTW-B204
Washington,DC 20554

Re: VonageHoldings Corporation Petition for a Declaratory Ruling
WC DocketNo. 03-211

DearMs. Dortch:

I write on behalfofAT&T Corp. (“AT&T”) to addressin this docketthefactthat
AT&T CallVantageserviceis essentiallyidenticalto the servicethat is the subjectof
Vonage’sabove-captionedpetition. As describedin AT&T’s IP-EnabledServices
NPRM Comments,WC DocketNo. 04-36,filed May 28,2004,pp. 6-12:

AT&T CallVantageserviceis aninnovativenewIP-basedoffering
thatenablescustomersto placephonecallsovertheInternet,andsendto and
receivecallsfrom ordinaryPOTSsubscribers.AT&T CallVantageservice
customersthuscanobtaintelephoneservicewherevertheyhaveabroadband
Internetconnection. AT&T CallVantageservicecustomersarenot limited
to their “geographic”telephonenumber,butcanobtainnumbersfrom across
theUnitedStates.AT&T CallVantageserviceis now offeredin 33 major
marketsin ninestates,andwill be expandedto over 100 majormarketsby
theendof 2004.

Althoughthetechnologyusedin AT&T CallVantageserviceis
advanced,theoffering itself is user-friendly.Customersconnectan
“ordinary” voice-gradetelephoneto an AT&T-suppliedadapter,andconnect
theadapterto eitheracableorDSL modem. Theadapterconvertsthe
customer’sanalogvoice signalsinto IP packets(andvice-versa). AT&T
CallVantageserviceallowsthecustomerto makeandreceivecallsfrom
anyone,PSTN-connectedandbroadband-connectedcustomersalike.
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AT&T CallVantageserviceoffersfar morethanhigh quality voice
callsat very affordablerates. Not only doesit includetraditional“vertical
features”suchasvoicemail, caller ID, call waiting andcall forwarding,the
useofnextgenerationIP technologyhasallowedAT&T to provide
consumerswith unique“e-features”not availablewith POTSservice.
Among thosecurrentlyincludedin AT&T’ s servicearetheability to check
voicemail from any phoneor computer;theoptionof sending“talking”
emailscontainingvoicemail messages;areal-timecall log;a “do not
disturb” feature(i.e., call blockingfor certaintimeperiods);personal
conferencing;andthe“locateme”feature,which allows callsto be
forwardedto up to five additionalnumbers.Thesefeaturesandfunctions
only scratchthesurfaceofVoIP’s potential. AT&T is in theprocessof
researchingand developingnewfeaturesfor its VoIP servicethatwill
leverageits existing IPplatformto bring additionalconsumerbenefits.

AT&T CallVantageservicealsogivescustomersunprecedented
controlovercall management.AT&T CallVantageservicecustomershave
theability to accessand changetheir “e-features”overthetelephoneor via
the Internet. Thus,for example,a customercanadjustthe“locateme” call
forwardingfeatureto ring to thecustomer’scurrentlocationand modify the
applicationofthe“do notdisturb” feature. Thesesystemscanalsobeused
to checkvoicemail from any location. And, asAT&T addsnewe-features
to its VoIP service,it will alsodevelopInternet-accessiblemanagement
tools thatgive customers’unprecedentedability to controlthosefeaturesas
well.

As AT&T furtherexplained,AT&T CallVantageservice,like theVonage’s,
shouldbe treatedasinterstate(id. pp. 45-47):

[lit is not practicallyoreconomicallypossibleto separatethe
intrastateand interstatecomponentsof an IP-PSTN“call” withoutnegating
thefederalobjectivesto preserveandpromotetheviability oftheInternet
and otherinteractivecomputerservices..Pulver.corn Order [WC Docket
No. 03-45,FCC04-27(rel. Feb. 19, 2004)¶ 20. It is impossibleto
determinethegeographicendpointsoftheIP endofan IP-PSTNcall. The
IP endofacall hasa“portablenaturewithoutfixed geographicorigination
or terminationpoints,”which “meansthat no onebut the[end users
themselves]knowwheretheendpointsare.” Pulver.corn Order¶ 21. And
justastheCommissionnotedin thePulver.corn decision,evenif it were
“possibleto trackthegeographiclocationofpacketsand isolatetraffic for
thepurposeof ascertainingstatejurisdictionoveratheoreticalintrastate
componentof anotherwiseintegratedbit stream,suchefforts would be
impractical.” Id. ¶ 24. Trackingpackets“to determinetheirgeographic
locationwould involve theinstallationofsystemsthatareunrelatedto
providing its serviceto endusers,”which “would improveneitherservice
norefficiency.” Id. In thePulverDeclaratoryRuling, theCommission
foundthatsuchrequirementswould be directly contraryto thepublic
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interest: “In adynamicmarketsuchasthemarketfor Internetapplications.
we find thatimposingthis substantialburdenwouldmakelittle sense

andwould almost certainlybe significantandnegativefor thedevelopment
of newandinnovativeIP servicesandapplications.” Id. Thatis equallytrue
here,andtheCommissionshouldpreemptstateentryandrateregulationthat
would negatethefederal interestin promotingthe developmentofVoIP
services.Seealso MemorandumOpinionandOrder,GCIv.ACS,16 FCC
Rcd. 2834,¶ 24 (2001)(“[ut is well-settledthatwhencommunications,such
asISP traffic, arejurisdictionallymixed,containingboth interstateand
intrastatecomponents,theCommissionhasauthorityto regulatesuch
communications”).

Theinherentlynomadicnatureof VoIP servicesand CPEmakes
patchworkregulationby thestatesparticularlyunjustified. TheCommission
shouldsustaintheconditionsfor vigorousdevelopmentof theseapplications
by makingspecificfindings for theseservicesthatreaffirm andextendthe
applicationoftheComputerInquiries’ conclusions,which preemptedstates
from applying “commoncarriertariff regulation”and“public-utility type
regulation”to informationservices,to IP-enabledapplications.SeeFurther
ReconsiderationOrder,AmendmentofSection64.702oftheCommission‘s
RulesandRegulations(SecondComputerInquiry), 88 F.C.C.2d512, ¶ 83
n.34 (1980).

Therecanbe no lawful distinctionbetweenVonage’sserviceand
AT&T CallVantageservice. To the contrary,it would bemanifestlyunreasonableand
discriminatoryfor the Commissionto treatonedifferentlythantheotherfor
jurisdictionalor otherregulatoryclassification.’ Indeed,suchan outcomewouldbe
blatantlydiscriminatory,in violation of Sections201 and 202 oftheAct.2

See, e.g.,AdamsTelcom,Inc. v. FCC, 38 F.3d576, 581 (D.C. Cir. 1994) (“We
have. . . remindedthe FCCoftheimportanceof treatingsimilarly situated
partiesalike or providingan adequatejustificationfor disparatetreatment”
(internalquotationmarksomitted));MelodyMusic, Inc. v. FCC, 345F.2d730,
733 (D.C. Cir. 1965)(to justify disparatetreatmentof parties,FCC“must explain
its reasonsanddo morethanenumeratefactualdifferences,if any,between
[them]; it mustexplaintherelevanceofthosedifferencesto the purposesofthe
FederalCommunicationsAct”); FECv. Rose,806F.2d 1081, 1089(D.C. Cir.
1986)(“[A]n agency’sunjustifiablydisparatetreatmentof two similarly situated
partiesworksaviolation ofthearbitrary-and-capriciousstandard.”).

2 UnderSection202(a)“like” servicesmustbe treatedsimilarly. The“testof

whetherservicesare‘like’ is functionalsimilarity or equivalence.”Tentative
Decision,InvestigationofSpecialAccessTariffs ofLocalExchangeCarriers,
8 FCCRcd. 1059,¶ 19 (1994)(“SNFA RemandFindings”). “This test looksto
thenatureoftheservice”to determine“whethertheservices‘aredifferent in any

(footnotecontinuedon following page)
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Oneelectroniccopy ofthisNoticeis beingsubmittedto theSecretaryoftheFCC
in accordancewith Section1.1206oftheCommission’srules.

Respectfullysubmitted,

‘5/

JudySello

cc: JeffreyCarlisle
Michelle Carey
TomNavin
JulieVeach
Darryl Cooper
RussellHanser
MarcusMaher
Tern Natoli
Christi Shewman
JohnStanley

(footnotecontinuedfrom previouspage)

materialfunctionalrespect.” Id. And thetestconsiderswhetherservicesare
functionallyequivalent“from theperspectiveofconsumers.”Id. ¶ 20; seealso
AdHoc TelecommunicationsUsersCommitteev. FCC, 680 F.2d790, 796 (D.C.
Cir. 1982). In thisregard,theD.C. Circuit andtheCommissionhave
emphasizedthat “thefunctionalequivalencytestshouldbe allowedto yield a
determinationthat. . . servicesare‘like,’ whetherornot theyare ‘identical.”
SNFARemandFindings¶ 20; AdHocv. FCC, 680F.2dat 797. The
Commissionhasexplainedthatdiscriminatoryratesareunjustorunreasonableif
theyarenot“justified by considerationssuchasdifferencesin cost”or do not
servethe“goalsoftheAct.” SNFARemandFindings¶ 135.


