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Rc: Ex Parte COllllllunication - 1"11\;1 Docket No. 99-325

Dear Ms. Dortch:

Pursuant to Scclion L.1206(a) of the Commission's rules, Bormeville Intemational
COlvoration ("Bonneyille" or "BIC") hereby expresses its opposition to the submissions
of Livingston Radio Company and Taxi Productions, Inc. (collectively, "Livingston")
asserting that the pending Digital Audio Broadcasting ("DAB") proceeding is the proper
forum to consider alterIng the grand fathered status of "superpower" FM stations,l

Bonneville is a diversified media company that opcrates a full service television
station and thirty-four (34) radio stations in markets across the country, including KDFC­
FM and KOTT-FM that servc the San Francisco, Califomia market. 2 Both KDFC-FM
and KOTT-FM are grandfathered supcrpower stations authori/,cd pursuant to Section
73.2II(c) of the Commission rulcs.~

On June 10,2004, Livingston filed l:omments in the DAB proceeding proposing
that the Commission terminate the grandfathered superpower status held by many FM
radio stations once these stations transitioned lo digital teehl1ology.~ Livingston

I Digital Audio Broadcasting Systems and Their Impact on the Terrestrial Radio Broadcast Service,
rllrllu:r No/ice ofProposed RlIlemaking and No/ice olb/quiry, MM Docket No. 9()-325, 19 fCC Red 7505
(April 20, 2004) ("Further No/ice).
2 All of the stations operated by BOllneville International Corporation are licensed to a 13IC-amliatcd

company, Bonneville Holding Company.
.1 47 C.f.R. 73.211(e). Section 73.21 J(c) provides that stations authorized prior lo ~rarch L 19114 that do
not confurm tu the requirements {tlUnd in Section 73.211 lTlay continue to opcratc as authorized (i.e., the so­

called SUPc1l)ower FM statiuns). Id.
., Sec Joint Commenls (~r/he Livingston Radio Company and hui Productions Il1c., filed June 16,2004.
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rc:iterated this position in an cx parle meeting with the Commission in September, 2004
and in an ex parle letter submitted on October 21, 2004. 5

Bonneville opposes the Livingston proposal on both procedural and substanlive
grounds. First, adoption of Livingston's proposal would violate the noticc and comment
requircments ofthc Administrative ProcL:dure Act ("APA"). Pursuant to Section 553(b)
of the APA, 6 an agency must publish notice of its proposed rules in the Federal Register;
and such notice must include "either the tellm or the substance of the proposed rule or a
description of the sUbjeds and issues involved."? Notice must be sufficient such that
interested pmiies have a reasonable opportunity to comment.s The adcquacy of the notice
provided can be "tested by detennilling whether it would fairly apprlse interested persons
of the 'subjects and issues' before the agency.,,9 For this reason, the D.C. Circuit Court
found that generalized notice is deficient and does not provide parties a reasonable

. I () R I "d .b I fl'opportul1lty to comment. at 1cr, an agency must escn c t le range 0 a tematlvcs
being considered with reasonable specificity.,,11

In light of these standards, the Commission may not adopt Livingston's proposal
to eliminatc the grandfathered status of superpO\VlT radio stations in the DAB proceeding.
The Fur/her Notice never addresses or requests comment on such a proposition.
Furthermore, while the Further Notice does seek conunent on the measurement,
appropriate measurement instruments, and calculation of FM operating power in a digital
environment, Ihis discussion does not address nor even hint that the grand fathered status
of SUpClvower FM stations was subj ect to potential change. As such, Livi ngston' s
proposal to tC1ll1inate the long-standing grandfathered status of superpower FM stalions
docs nol rise to the level ofa logical outgTowth of the Commission's proposal, because an
interested party reviewing the Fur/her Notice could never have anticipated such a

S See ex parte Lettn from Petcr Tannellwald, Coullsel, Li vingslon Radio Company, to Marlcne Dortch,
Federal Communications Commission, dated September 8,2004: ex parle Lelter from Peler Tanm:nwald,
Counsel, Li vingston Radio Company, to iv1arlenc Dortch, Federal Conul1ul1icatiol1s Commission, dated
October 21, 2004.
05 V.S.c. § 553(b).
'Id. at § 553(b)(3).
, COlllrecticul Light & Power Co. v. Nile/car Reg/llrllOIY Com" 673 F.2d 525, 533 (D.C. Cir. 1982); see
also. Clrocolalt:! ;\;{/;·s. ILl-.I· 'Il of u.s. v. Block. 755 F.2d 1098, 1104 (4'h Cir. 1985); Cal RUII Coal Co.. l'.

BaMi/!, 932 F. Supp. 772,777 (S.D. W. Va. 1996).
9 American 11'01/ and Sleel 111.1'/. v. EPA, 568 F.2d 284, 293 (3d Cir. 1977); see also. SI. James /iosp. \'.
Heckler 579 F.Supp. 757, 763 (D.C. Ill. 1984), cerl. denied, 474 U.S. 902 (1985).
III See "Complex" Horsehead Resource Development Company. Il1c., v. Browller, 16 r:.3d 1246, 1268 (D.C.
Cir. 1994) (citing Small Re/ilrely Lead Phase-DolVn Task Force v. EPA, 705 r.2d 506, 549 (D.C. Cir.

1983).
Il/d.
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dcvc!opment. 12 Moreover, a reasonable opportunity to comment on a specific agency
proposal is never more vital than in a situation akin to this one where sixty-eight radio
stations and thc public they provide service to could be directly and harmfully affected by
such a ru Ie change.

Second, procedural deflciencies aside, terminating KDFC-FM's and KOIT-Fivl's
grandfathered status necessarily \vill cause a reduction in service coverage. Such a
reduction will result in a loss of service to a portion of the public that these stations !1:we
been serving for many years,

For these reasons, the Commission lawfully cannot adopt Livingston's proposal to
eliminate the grandfathered status of superpower slatiol1sin the DAB proceeding.

Respectfully submitted,

~y,A11,()(-dL
David K. Redd
Vice President, Secretary and General Counsel

ce: Steven Broeckaert (Media Bureau, FCC)
Susan N. Crawford (Media Bureau, FCC)
AIU1 Gallagher (Media Bureau, FCC)
Ben Golant (Media Bureau, FCC)
Peter Tannenwald, Esq.
David Silverman, Esq.

12 See. e.~.. A,,/z. Pub. Sel-v Co. v. EPA, 211 F.3d 1280, 1299 (D.C. Clf, 2000); Weyerhaeuser v. Cosrle,
590 F.2d 1011, 1031 (D.C. Cir. 1978).


