costs that cannot be directly assigned to regulated or non-regulated activities are-;fo be grouped '
into pools and allocated pursuant to a hierarchy or-allocation methods. Thus, Part 64 places an
extraordinary burden on ILECs to maintain extensive and tedlous accountmg records In
addition, an mdependent accountant must audit Part 64 records every two yea.rs w:th the report
covenng the entlre two-year period.

Just as with the Computer Inquirjr requirements the alloéatioh of cost§ to ﬁdn—'réglﬂ&ed? ‘
accounts rcqulred by Part 64 should not apply to facilities used to provxde broadband mformatmn _
services. Part 64 cost allocation is simply not needed. Every ILEC sub_]ect to Part 64 is no
longer under rate-of-return regulation for federal ratemaking purposes. In 1990, the Commoq '
adopted incentive, or price ca;p, regulé.tion for ILECS.” Unlike rate of return r,e_giilaﬁiiig; ._un d¢r _ )
price cap regulﬁtion there is no link between cost and price. Indeed, the purpose of pncecap
regulation was to adopt an incentive-based pricing theory that promoted ILEC_ #fﬁgiﬁ:ﬁcieé as .-,
opposed to cost-plus pricing. For price cap ILECs, rates are dﬂvm bby'_changeé"iln the pnce c'a.p.:-
formula which incorporates changes in inflation and other non-'acboi.uiting factbré,’ éuéhas |
demand changes. The price cap system was intentionally desi gned to prevent cross-sub51dy
between services, and thus, obv:ates the need for Part 64 cost allocation. Accordmgly, a.long
with the Computer Inquzry rules, the Commlssxon should forbcar from Part 64.900 Qost , -
allocation requirements for broadband information services. |

As the Commission has long understood, the existence of fegulatory costs itﬁpede-s-

investment and hinders achievement of what the Commission has properly identified as its

85 Second Repon and Order, In the Matter of Policy and Rules Concerning Rates for Dominant |
Carriers,®s FCC Rcd 6786 (1990).
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o .ccntral pohcy goal “encourag{mg] the ubrqmtous avallablhty of broadband to all Amencans ”“, - )
flThe Commrsswn has thus concluded that broadband servrces “should exist m a rmrumal
jregulatory envrronment preclsely because sueh an env:ronment “promotes mvestment and

- ‘mnovatlon m a competltwe market. " In fact, in the Triennial Revzew Order, the Commrssnon S

| rehed 'on the need to encourage 1nvestrnent in broadband facllmes to conclude that it would be -

R = ‘contrary to the 1996 Act parttcularly sectlon 706, to requ1re the unbundlmg of most broadband

- | facrhues under secuon 251 Accordmg to the Comm1s51on, by hmltxng forced access to hxgh—
! 'speed transmrssmn facrhtles it would enhance the “mcentive” of ILECs to deploy those

| 'faolhtles % The D.C. Circuit affirmed that analysis.” |
Notably, equlpment manufacturers whlch have the same mterest in enhancmg . - -
o broadband deployment that thrs Cormmssron does — agree that the current asymmetncal |
regulatory shanng obhgatrons create dlsmcentlves for w1re1me mvestment As Alcatel
| explamed |

' unbundlmg, network sharing, and resale regula!:lons dxsparately 1mpact '
~ incumbent local exchange carriers when compared to the other widely
- recognized broadband platforms, such as cable television, fixed wireless,

and satellite. While consumers may acqmre the same broadband Internet
services from any of these platforms, it is only ILECs that are burdened
with these herghtened regulatory requirements. . . . The present regulatory.
disparity can create false presumptions that one platform possesses greater

- capabilities or is favored by government regulators. Such presumptions
can directly impact investment decisions by consumers and operators,
which is evident by the mvestment reductron of the ILECs and '

‘ correspondmg increase by MS0s.®

86 Cable Modem Declaratmy Rulmg, 17 FCC Red. at 4801 -02,94 (mternal quotation marks
ormtted) '

2 Id at 4802, 5 (mternal quotanon marks omxtted)
38 See Triennial Review Order, 18 FCC Red at 17150, 1 290.
% See USTA 11, 354 F.3d at 585.

9 Comments of Alcatel USA, Inc. at 3-4, Appropriate Framework for Broadband Access to the
Internet over Wireline Facilities, CC Docket No. 02-33 (FCC filed May 3, 2002), available at
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. The Telecommumcatlons Industry Assoclatlon congcurs, stanng that 1t contmues to

believe that the regulatory framework that governs broadband and bsgh-speed Intemet j cess |

networks, particularly ‘wireline’ ones (refernng to the evolvmg telecommumca.tlo N

infrastructure operated tradltlonally by local exchange camers), 1mpedes the mvestment that 1s Sl

neceSsary to make these service offenngs more w1dely avmlable and more robust ”9‘
Cable compames BellSouth’s rwals in the: marketplace, echo these conce 8T

explamed that the “costs” of a mandatory access reglme are “enoxmous 92 “The costs and »

uncertainty of accommodatmg multiple ISPs ina manner dlctated by the govemment rather than B

the marketplace would almost certainly have mgmﬁcant adverse eﬁ‘ects on 1nvestmentm and

deployment” of broadband.” Indced “‘even a lnnt’ " of regulatlon “could prove dlsastrous” to , o

deployment.**

http: //gullfossz fee. gov/prod/ecfs/retneve cgl?natwe or __pdf&ld document=6513189268
(emphasis added; footnote omitted).

5! Comments of the Telecommunications Industry Association at 4, Revxew af the Secrzon 251
Unbundling Obligations of Incumbent Local Exchange. Carrters CcC Docket N o, 01 -338 (F CC
filed Apr. 5, 2002), available at

http:/gullfoss2.fec.gov/prod/ects/retrieve. cgl?natwe or _pdf—pdf&ld document=6513181978

%2 Comments of AT&T Corp. at 13, Inquiry Cancernmg High-Speed Access to the Internet over .
' Cable and Other Facilities, GN Docket No. 00 185 CS Docket No. 02-52 (F CC ﬁled June 17,
2002), avatlable at

http://gullfoss2.fcc. gov/prod/ecfs/remeve cgi?native. or _pdf“pdf&ld doeumen1=6513 198027 _
(“AT&T Cable Broadband Comments”); see also Comments of Cox Communitations, Inc. at 4,
Appropriate Regulatory Treatment for Broadband Access to the Internet over. Cable Factlitzes,
CS Docket No. 02-52 (FCC filed June 17, 2002), available at

http://gullfoss2.fcc. gov/prod/ecfs/re&neve cgi?native_or_pdf=pdfé&id document=6513l98369
(zovernment intervention would “impose prohibitive costs and discourage capltal mvestment”) 3

% Comments of the National Cable & Telecommunications Association at 24, Appropriate.
Regulatory Treatment for Broadband Access to the Internet over Cable Fac:laties, CS Docket
No. 02-52 (FCC filed June 17, 2002), available at
http://gullfoss2.fec.gov/prod/ecs/retrieve.cginative_or _pdf—pdf&ld document=6513198039

% Comcast President: Cable TV Industry Would Wither if New Rules Enacted TR Dally (June
10, 2002) (quoting Comcast president Brian L. Roberts). -
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T?urd for all the Teasons drscussed above, forbearance here is not only “consrstent with -
o the pubhc 1nterest, as requlred by sectron 160, but would also strongly advance that interest.
o The Comlmssmn has explatned that publrc mterest ana.lysm in this context must be’

i , ' undertaken thh reference to the tbrec “goals” that the Conmussron has estabhshed for

e broadband poltcy Grantmg the forbearance rel1ef requested m thts Petltlon would fu.rther all of

o E thosc goals Frrst by reducmg unnecessary costs that rehef would encourage deployment and

. 7 thus 1ts “ubtquttous avatlabthty” to all Amencans 3 Second such rehef would move the »

- Commrssron closer to ensunng that “broadband serv1ces exrst in& rmmmal regulatory

envrronment that promotes mvestment and mnovat.ton ”97 Thu'd given that the Comrmssron has
_' already determmed that cable provrders should not be burdened wrth Computer Inqmry ,1_:- o |

_requrrements forbearance relref would help “create a ratronal ﬁ-amework for the regulatron of. .' )

competlng services that are provrdcd via drfferent technologles and network archttectures 98

Indeed as the Ccmmissron s thlrd prmcrple makes clear the 1mposmon of regulatory -

requtrements on one cornpany but not on its compet:tors is. strongly contrary to the pubhc

g -mtcrest because it leads to some competttors prevallmg not because they are more efﬁctent or- -

have a better product but rather because they have an artlﬁcwl regulatory advantage | |

| ,'Accordmg_ly, here, as 1_n prior cases, forbearance is warranted because the ellnunatlon of

asymmetrical 'rcgulation vroul_d make wireline ILECs “a more effective comnet‘i’tor.”99

" %5 Cable Modem Declaratory Ruling, 17 FCC Red at 4847-48, § 95.
% Id. at 4801, Y 4 (internal quotation marks omitted).

1 1d at 4802 15 (internal quotation marks omitted).

% Id at 4802, Y 6. | '

% Directory Assistance Order, 14 FCC Rcd at 16278-79, 49
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In addition, no regulatory rule is necessary to ensure-iude‘pendent ISPs aoceee toBellSouth’s -flj' -

network BellSouth has every mcentlve to negohate mutually beneﬁcral network‘accees

arrangements with these companies. BellSouth has hundreds of ISP customers andhas ,-deslre .

to lose the revenues created by thelr use of BellSouth’s broadband transnuss:on Slmply put,

BellSouth has a strong economic mcentxve to maxumze the utllrzatxon of its broadband capacrty : R

Current rules, however, perversely inhibit BellSouth’s ablhty to structure mutually beneﬁclal
relatlonshlps with ISPs. J |

For mstance if perrmtted to do so, BellSouth mlght seek to negotlate pnvate-carriage

arrangerments that would be taxlored to the umque cucumstances of partrcular ISPs just as cable
Vcompames have done. As described in the attached Fogle Aﬂ'idawt o 6), exxstmg End User '
Aggregation (“EUA™) platforms had only DSS/OC3IOC12 mterfaoes (suitable for larger lSPs -
w1th significant customer volume w1thm a LATA) Many of BellSouth’s smaller ISPs a.re |
simply not 1ar‘ge enough to efficiently utilize a full DS3 or larger connectlon to BellSouth so ‘- 1 |
: BellSouth developed a DSl EUA interface, as well as the ab111ty to aggregate therr EUA trafﬁc o
onto an existing A’I‘M interface. ‘In-addition, since BellSouth cannot aﬂ'ord to competltlvely o
deveiop products on multiple archnectures, its 256kb and 3Mb DSL services are only ava:lable _
via BellSouth’s more efficient EUA mterface In order to help smaller ISPs manage through the '
transmon, BellSouth has prov1ded multiple prOmotlons mcludmg prowdmg a DSB EUA
mterface at DS1 rates for over six months while oontmumg to develop the new mterfaces ThlS
continued mnovatlon, m spite of the regulatory hurdles- demornstrates Bel_lSouth’-s contiuued
desire to serve the needs of the wholesale ISP market. | :
In sum, as cable comparues have explained, regimes that “1mpa1r the nhplementzttron of

‘case-by case’ aocess arrangements tailored to meet” the demands of the marketplace;_such_ as the
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" one under Whlch wxrelme prov1ders currently ﬁmctlon, have “dlsastrous” effects '°° Suchan > _ o

1nﬂex1ble regulatory manda ?* prevents “the v1brant commercial expenmentatlon that is

necessary to develop the most efficient [broadband] solutxons” to. meet customers needs 101 o ;' "

Aecordmgly, the pubhc interest strongly favors allowmg broadband provxders and ISPs 0 ;, : S

the flexibility to modify then' arrangements in response to actual eommercxal expenence

consumers — whose interests, after all, arepararnount w111 suffer

C. The Commlssmn Should Also Forbear From Applymg Tltle Il Common- 3 L | o
Carrier Regulation To The Extent It Would Apply To erelme Brondband R RERE

Transmissions

To the extent they apply, the Commission should also forbear from applymg'-Tltle‘II
common-carner requu‘ements to ILEC broadband u'ansmxssmns so that ILECs may structure
tailored pnvate—camage arrangements that meet the needs of mdependent ISPs wrthout the
burden and expense of Title II obhgatlons - - -

Fotbearance frorn common-carner obllgatlons is reqmred here for a sxmple reason for |
all the reasons discussed above, ILECs do not have market power in broadband u'ansrmsswn
This Cornm1ssxon has long concluded that common-camer obhgatxons should not be xmposed 1n-v
the absence of market power. The Commxss:on has stated that it will reqm_re‘a seryxee to_ be. B

provided on a common-carrier basis only where the incumbent operator“has suﬁ-'teient" market

' AT&T Cable Broadband Comments at 5.
191 1d at 2, 19. '
' 1d at 18.

193 BellSouth’s request here does not seek forbearance from section 271 or 251 to the extent they

would otherwise apply. Forbearance from those requiréments is at issue in other Comnussmn :
dockets.
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power to waﬁant regulatory treatment as a pomrnon_canier.”‘“ thn market power is absent,

| there 1s no “cbmpelling r_ga‘soh” o impose common-carrier regulation.'® Accordingly, in
instances m wh_iéh market power was 1ackihg, the Commission has authorized providers to offer
ﬁrivate carriage of a wide variety of services, including satellite services,'* submarine cables,'”’

for-profit microwave systems,'® dark fiber,'” and various mobile services,''* among others.'!!

104 Gee Memémndum Opinion and Order, AT&T Submarine Sys. Inc., 13 FCC Red 21585,

21589, 19 (1998) (“AT&T Order), aff'd, Virgin Islands Tel. Corp. v. "FCC, 198 F.3d 921 (D C.
Cir. 1999),

105 Gop Memorandum Oplmon, Declaratory Ruling, and Order, Cax Cable Communications, lnc .
102 F.C.C. 2d 110, 121-22 9§ 26-27 (1985).

19 Soe Declaratory Ruling, Licensing Under Title III of the Communications Act of 1934, as

" amended, of Non-common Carrier Transmit/Receive Earth Stations Operating with the
INTELSAT Global Communications Satellite System, 8 FCC Red 1387 (1993) (allowing certain
satellite services on a private-carriage basis, including mobile voice, data, facsimile, and position
location for both domestic and international subscribers); Order and Authorization, Application
of Loral/Qualcomm Partnership, L.P., 10 FCC Red 2333 (Int'l Bur. 1995) (allowing use of the
Globalstar system for mobile voice, data, facsimile, and other services as a non-Ccommon carrier).

19 4T&T Order, 13 FCC Red 21585; Cable Landmg License, FLAG Pacific lexred 15 FCC
Red 22064 (Int’l Bur. 2000).

108 Soe. .., Memorandum Opinion and Order on Recons1derat10n, General Tel. Co. of the
Southwest, 3 FCC Rcd 6778 (Prlv Rad. Bur. 1988) (providing that for-profit microwave systems

may be offered as private carriage, even if mtcrconnected with the public switched telephone
network). .

19 See Southwestern Bell Tel. Co. v. FCC 19 F.3d 1475 (D.C. Cir. 1994)

NP Gee Policy Statement and Order, Amendment of the Commission’s Rules To Establish New
Personal Communications Services, 6 FCC Red 6601 (1991); Memorandum Opinion and Order
on Reconsideration, An Inquiry Into the Use of the Bands 825-845 MHz and 870-890 MHz for
Cellular Communications Systems, 89 F.C.C.2d 58 (1982) (dispatch services may be offered
either on a common or non-common carrier basis); Memorandum Opinion and Order, Petition
for Reconsideration of Amendment of Parts 2 and 73 of the Commission’s Rules Concernmg Use
of Subsidiary Communications Authorization, 98 F.C.C.2d 792 (1984) (private carrier pagmg
system may be offered either on a commeon or non-common carrier basis).

M1 A listing of further examples was included as Exhibit C to Venzon s opening commcnts‘in
this proceeding. '
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 The Comm1ss1on should reach the same result here. Sunply put the lack of IL _mnrket_ R

power means that the market, not regulanon can be trusted to bring beneﬁts to consum rs an
that the specrﬁc criteria for forbearanee are met here |
First, because ILECs lack market power in broadband transxmssron, they cannot charge'-

unJust or unreasonably dlscnmmatory rates. If ILECs seek to do 50, consumers wxllsrm

choose other facilities-based broadband compeutors As the C0mm1ss1on has explamed, itis _‘ . EE P

“competmon,” not unnecessary and asymmetncal regulanon, that is the “most effecuve means of_. o

ensuring that the charges, practtces cIassrﬁcattons, and regulattons” offered by broadbandi = g '.f o

provnders are “just and reasonable and not unjustly and unreasonably dlscrlmmatory 112

There is no doubt that competition is serving that function i in broadband today Agam, to -' ,. o : "' o

quote the Comnnssron s recent Fourth Advanced Serv:ces Report m “the oompentwe nature of

the broadband market including new entrants using new technolog1es, is drmng broadband

: provnders to offer increasingly faster service at the same or even lower retall pnces "'“ -.
Indeed, the Commission has expressly concluded that ﬁrms lackmg market power cannot -

charge unjust or unreasonably drscnmmatory rates “[F]lrms lack-mg market power sunply. o

cannot ratlonally price their services in ways whxch or nnpose terms and condrtrons wh1ch,

Would contravene Sections 201(b) and 202(a) of the Act.”"s “[T]he extent to whtch a carner can ‘

‘_drscnmmate between and among its various customers or classes of .customers (and thus_the

‘potential for unreasonable discrimination violative of the Act) is related directly‘ito.._t'he’ degree of

2 Directory Asszstance Order, 14 FCC Red at 16270, § 31 L
3See Fourth Advanced Services Reporr 2004 FCC LEXIS 5157, at *12. Fourth Advanced
114

Id

135 First Report and Order, Policy and Rules Concerning Rates for Competmve Common Carrzer
Services and Facilities Authorizations Therefor, 85 F.C.C.2d 1, 31, § 88 (1980). '
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S market power 1t possesses Absent market power, pnce drfferentrals should generally reﬂect

e ;only competlttve forces at work s

Second mstead of protectmg consumers the regulatory restramts placed on ILECs harm

: them by preventmg ILECs from provrdmg tarlored broadband offermgs that respond to.

R consumers specrﬁe needs As drscussed above, ILECs have every mcentrve 10 make market-

- ::"based deals wrth mdepcndent ISPs in order to ensure maxnnum utlhzatron of the capacrty of the . -

e ILECs’ broadband facrlmes Common-camer regulatton thus depnves consumers of chorces that.” R

: would respond to their needs

T?urd forall these same reasons, the current regulatory reqmrements are not necessary to ‘
serve the publrc mterest, but in fact are contrary to the pubhc mterest And, again, sub_]ectmg
' ILECs to these requuements is ftmdamentally inconsistent wrth thrs Comrmssron s comrmtment
| to creatmg a regune that does not prck wmners and losers by 1mposmg asymmetncal regulatlon
_ona subset of broadband provrders | |
'I’he facti is that, nght now, cable providers are enterihg mto private-carrlage mangernents
R wrth mdependent ISPs Far from concludmg that such a practice is contrary to the pubhc :
mterest the Commission has taken no steps to requrre that they act as common carriers and has
: tentatrvely concluded that, to the extent Tltle II apphed it would forbear from applymg it to
 cable companies in toto. As a matter ot‘ both law and logic, the Comrmssron 8 dectsron to. |

perrmt the rnarket leaders to offer therr servrces through pnvate camage arrangements .

| necessanly means that there isno polrcy reason for refusmg to grant the same relief to secondaryl

market players. Any other result would contravene both basic pnnclples of reasonéd

16 Notice of Inqurry and Proposed Rulemaking, Policy and Rules Concerning Rates for .
Competitive Common Carrier Services and Facilities Authorizations Therefor, 77 F.C.C.2d 308
337,953 (1979).
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declslonmakmg as well as the Comxmssmn s own stated comm11ment to “create‘ ratxon _

fra.mework for the regula'aon of competmg services that are provided via dlﬁ‘erent technologles . PR

and network architectures” that wﬂl “promot[e] development and deployment of m t1ple

platforms and thus “ensurfe] that pubhe demands and needs can be met.” "“7 The Comrmssxon?i BRI

should atlong last acton that insight and move w1relme broadband pmwders clow to a velf‘:‘. o | - o

playmg field with cable prov1ders by grantlng this petmon-. :

- TV, CONCLUSION

To the extent they would otherwxse apply, the Comrmssxon shou]d forbear ﬁ'om applymg-
o ILEC broadband service (l) Computer Inquiry requxrements to the extent they reqmre ILECS
1o tariff and offer the transport component of ILEC broadband semces on: a stand-alone basxs (as
well as the Part 64 accountmg requirements dlscussed above) and (2) Tlﬂe II common-oarner

requlrements.

BellSou'th Corporation.
1133 21st Street N.W:.
Suite 900 - ’ -
Washington, D.C. 20036
202-463-4113

Counsel for BellSouth Corporaﬁda 7.

" 11 able Modem Declaratory Ruling, 17 FCC Red at 4802, § 6.
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- Petltion of BellSouth Telecommumcatlons, Inc. -

BEFORE THE . '
. FEDERAL COMMUNICATIONS COMMISSION
WASB.INGTON DC. 20554

o 'm-,m:-; Metter of

; |
- For Forbearance Under 47 U.S.C. § 160(c) From' ). WC l)ocket No. _
S .'Apphcatlon of Camputer Inquiry and Title o. ) ' \
o Common-Camage Reqmrements )
AFFIDAVIT OF ERIC FOGLE -

. I Enc Fogle bemg of lawful age and duly sworn upon my. oath, depose and state o
S A PROFESSIONAI_J Eerg_rmgf

L o My.name is Bric Fogle' I'am emp'loyed by BellSouth Resotu'i:es, Inc., asa Dlrector in -
 BeliSouth Telecommumcatlons, Inc. (“BellSouth”) Interconnectlon Operatlons My :
| vbusmess address is 675 West Peachtree Street, Atlanta, Georgia 30375.1 attended the .

Umvers1ty of Mlssoun in Columbm, where I earned a Master of Science in Electncal o

- ‘ -Engmeenng Degree in 1993 and Emory Umvers1ty in Atlanta, where I carned a Master of o

Busmess Admmlstra’non degree in 1996. Aﬂer graduatlon ﬁom the Umvers1ty of

stsoun, Ibegan employment with AT&T as a Network Engmeer, and Jomed BellSouth L

in early 1998 asa Busmess Development Analyst in the Product Commerclahzatlon Umt. :
' From July 2000 through May 2003, 1 led the Wholesale Broadband Marketing group
. within BellSouth. I assumed my current posmon m Interconnectxon Operatnons in June
~ 0f 2003. Fll'st, asa Busmess Analyst, and then as the Dlrector of the Wholesale _ o
Br,oedband_Marketmg Group and contmmng_ in my current position, Ihave been, and N
continue to be, aetively involved-in the evolution and growth of BellSouth’s‘broadband

network and product developtnent, including the initial rollout of BellSouth’s RegiOnal



IL

> Brogdhand Aggregeﬁon Network (‘RBANﬁ, and its subsequent 1mprovements

~ PURPOSE OF AFFIDAVIT

| and addmonal costs BellSouth has mcurred as a result of the current set of Computer#

. Inquiry obhgatlons.

‘ AFFI])AVIT

The purpose of this afﬁdavnt isto descnbe some of the product development dtfﬁcultles“ .

Product Development leﬁculties _

BellSouth created RBAN as an enhanced sernce offeting at one (1) Intemet Servwe ‘-'v .

Providers (“ISPs”) request In d1scuss1ons with this ISP, it became clear that th13 ISP was ' .
not mterested in purchasing the hasw tanffed DSL transmlsslon oﬁ'enng that BellSouth 1s_‘ =

obhgated to prov1de under ex1stmg regulatrons, but rather 'was. mterested in purchasmg a E

more efﬁclent broadband mformatlon service arrangement that mcluded reglonal tra.tﬁo'

 aggregation and protocol convers10n In order to develop - a broadband servrce that..

mcorporated protocol conversmn, BellSouth was forced by the Computer Inqmry rules tor .

create 2 completely new enhanced serv1ce offenng, even though exlstlng eqmpm-t in

BellSouth’s regulated network was fully capable of performmg this task Nevertheless, -

and desplte the fact that no other company had expressed mterest in obtammg the basnc:

transmission underlying this RBAN oﬁ‘enng, BellSouth was ; reqmred by emstmg
Computer Inquuy rules to make several changes to its tanff and 1ts network systems to :

| support the development and. competltwe position of such a pure transmlssmn product

before it could meaningfully commence the development of its RBAN product. : _'I‘he two-



year delay in BellSouth’s ability to deliver RBAN-was due in large parttothe unposmon e

of these kinds of reglﬂatory'burdens

Moreover because of the. Computer Inquuy requzrements almost a]l enhancements to :

RBAN have had to be implemented via a time eonsummg two-stage process '.BellSouth 7. o

must ﬁrst make any changes to the underlymg tariffed Iransrmssmn f\metmnallty o
avmlable to all ISPs through the tariff development and ﬁlmg process and then € D : :
the correspondmg non-regulated enhanced service offermg Thus in the past |
. BellSouth has rolled out a number of’ enhancements to 1ts non-regulated RBAN (or other L'.

' Intemet access) services almed to meet the needs of its smaller wholesale ISP customers _'v =

via this two—stage process Tlus two-stage process caused cons1derable delay m

developing new products Speclﬁcally, even though BellSouth had tanﬁ'ed n's 256 kllobu-'f‘; |

per second (“kbps") D1g:tal Subscriber Lme (“DSL”) semce m August 2003 1t was only | s -

' Vable to make available xts RBAN service in May 2004 (a delay of more than srx months)
Due to increased competmve pressure by cable compames rollmg out h1gher~speed cable - 5
modem services, BellSouth deve10ped and deployed a 3 megablt per second (‘Mbps )‘7 . -. - - B |
DSL service. BellSouth’s oﬁ'enng of this’ 3 Mbps DSL service was delayed due to lhe o

' necess1ty of redirecting limited development resources to 1mplement state eomrmss:on | ‘
orders reqmrmg BellSouth to provxde 1ts DSL services over CLEC loops It then took i
three addltlonal months for BellSouth to utilize the ﬂmctmnahty gamed w1th the o »
development of the 256 kbps service thhm RBAN to make its 3 Mbps DSL avaﬂable m
RBAN in a manner consistent w1th Computer Inquiry requirements. In addmon since -
BellSouth can not afford to competitively develop products on multlple mhitectures, .“5 ‘
256kbps and 3Mbps DSL services used in RBAN are only available ﬁu Bellseuﬂl’s more |
efficient End User Aggregation (‘EUA”) interface. | |
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Earthlmk has been one Qf the strongest advocates for contix_iuing ex1stmg Computer
 Inquiry regdlations ‘Earthlink’s position is not cbnsistent with their actions. Since
' Earthlmk sMay 12, 2003 ex parte presentatlon to the Commission, BellSouth has filed |
yet another Open Network Arclntecture (“ONA") report, and Eartbhnk has not purchased ‘
any of these ONA serv1ces nor prowded any requests for new ONA services, Smce
Earth]mk is not purchasmg any of these ONA services requlred by current regulatlon, .
| Earthhnk is apparently relymg ona broadband servme prowded by a competltor, or the
pon-regulated BellSouth service announced in a joint press release on March 24 2003
_ where “BellSouth is prowdmg Ea.rthlmk thh anew, enhanced broadband service..
B That non-regulated BellSouth service, and any product requests related to any other
enhanced servme offermg, could be made available vxa a eommemlal agreement between
) Earthlink an_d BellSouth, and would not rely on the O_NA process Earthlink claimsis
" neccssary. | | |

. BeﬂSouth continues to strive to meet the nesds of all of its ISP ctistqme_rs. -I.SPs".bdsinee_s )
| plans and product needs come in many shapes and sizes. This variation leads to each ISP
having individual needs that, udder the current regulatory requirements, must be | _
degotiated and offered via a universal tariff. Addressing the indiﬁidual‘ needs of hundreds |
| of ISPs:to attempt a “one size fits all” tariff is a complex task that takes considerable . :
|  time, and generally is not satisfactory to any individuai ISP. In spite of this complexi;cy, :
" 'BellSouth has continued to devel'op‘its services?o meet the needs of smaller ISPs. Many |
smatller ISPs have only recently started p_urchasing BellSouth’s tanﬂ'ed BUA service
- instead of its Virtual Circuit (“VC") basec-ll DSL service (nearly two (2) yeme after it was
originally tariffed). This is because vBellS'outh has'contiﬁued to work its way through the |

regulatory complexities described above and offered a number of smaller ISPs friendly
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N enhancements to this platform .For example, exrstmg EUA platforms had only ;

| DSB/OC3IOCIZ intetfaces (suitable for larger ISPs with s1gmﬁcant custom ”-'IVolumg) o '.' o -

. Many of BellSouth’s smaller ISP customers are snnply not large enough to eflicrently

: unhzc a full DSS or larger connection to BellSouth’s network so BellSouth-developed a ; =

- DS1 EUA mterface as well as the abrhty to aggregate an ISP’s EUA trafﬁc onto _ 4

| - existing Asynchronous Transfer Mode (“ATM”) mterfaee Wlule BellSouth contmued to'-. o

develop the new interfaces, 1t assrsted smaller ISPs to manage through thc"trans tron. For?:

example, BellSouth has prowded multlple promouons, mcludmg provrdmg DSS EUA _‘:f s B

' mterface at DS1 rates for over six months Thts promotton Was made avarlable vra a

universal tanﬂ' but it was necessary to devote a 31gruﬁcant amount of trme to earefully

develop and word the tariff so that it would benefit the targeted smaller ISPs .

BellSouth’s efforts to mnovate in splte of the regulatory hurdles demonstrates 1ts " " e
contmued desu'e to serve the needs of the wholesale ISP market mcludmg the sma.ller | |
'ISPs However, BellSouth would be in a better posrtmn to meet the needs of both large g K
and small ISPs, via modrﬁeauons to its enhanced service offermgs sold under |

| cemmerctal contracts, in a faster and more flexible manner ifi lt were reheved of the

:wasteful burdens imposed by the current Computer Inquzrtv l'eqmrements,-. =

Qs_r_nmte_r_lmsm@sts | |
| BellSouth has incurred srgmﬁcant operatronal costs to comply with the Computer Inquny
rules In 2003, these excesswe costs directly atmbutable to the Computer Inquuy mles
amounted to approxrmately $28 5 Million, and are estnnated to cost BellSouth another
$24 $ Million in 2004 BellSouth conservatlvely estimates that the mcreased annual cost

of the redundant personnel located in support centers n_eeded for using exrstmg.separate-' '
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| regulated and non—regulated systems fcr customer trouble handhng processes alone has-

B iy ; grown ﬁ'om approxrmately $l3 5 Mrlhon m 2003 to an estlmated $15 Mrlhon m 2004

- Thrs growth has been largely in the redundant personnel requucd in BellSouth’s ISPand -

L Broadband Support operatrons For example many customer trouble phone calls requrre o

both a non—regulated and a regulated techmcran to effectlvely troubleshoot the end-user ..

_ _customer s trouble usmg exrstmg regulated and non—regulated systems ‘These redundant -

. : personnel cost BellSouth over $6 Million annually, and are a s1gmﬁcant dnver of the

71 _ _'total growth of the costs assocrated with the- Computer Inqmry rules (as subscnber

- »volumes have mcrcased) If the Computer Inquuy rules at issue in BellSouth's petrtton

o ‘were removed BellSouth could more efficrently mtegrate its customer support groups so |

L . thata smgle customer support representatwe could access all of the necessary systems

B and could handle a customer 5 trouble in 1ts entrrety, not just in regulated and non- |

S regulated prece parts. Non-regulated and regulated (dual) dtspatches on the same -

customer t:rouble is another unnecessary cost result:mg ﬁ'om the Computer Inquzry rules o
o Due to rmprovements in reparr processes, and a relentless dnve to rmprove its customers >
servrce expenences BellSouth has reduced the overall number of dtspatches, and. - _
| therefore reduced the costs assocrated with dual drspatches The estlmated annual cost of
| | the _operaucnsl separanon of these drspatch and rcp_arr processes has been reducedvfro‘m
 approximately $3.5 Million in 2003, t an estirnated $2 Million in 2004. 1fthe Computer 2
Inquiry rules at issue in BellSouth's petrtron were removed, BellSouth could more |
efficiently deslgnate a single organization to be responsrble for all dlspatches toa
customer’s location regardless of the location of the trouble. This would eliminate any;
possibillty of a non-regulated group, and a regulated group both dispatching Tepair

personnel on the same customer trouble. Further, the utilization of separate support
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orgamzatlons and/or separate exrstmg regulated and non-regulated Support system for

the basic and information service parts of otherwrse mtegrated broadband mformatlon 'j - '.

services leads to the creahon of unnecessary system redundancy, mcludmg.tl elm,g and .: .

troublcshootmg systems, and caused addmonal estunated costs of $9. 5 Mﬂhon in 2003

and an estimated additional $5.5 Mllhon m 2004, The ma;onty of system costs in 2003 _‘; e 2

‘and 2004 were drrected towards the creahon of uckeung eud troubleshoottng systems tbat |

effectively rephcate the regulated troubleshootmg data and trouble status mf“l‘mauon: PR

readily ava.dable in regu]ated systems through a Comparably Eﬂicrent Interconnectlon

: “CEI") mterface to BellSouth’s ISP customers (mcludmg non—regulated groups)- Ifthe L

Computer Inquzry rules at issue in BellSouth‘s petrtron ‘were removed, BellSouth eould v

more efﬁc1en’dy provrde direct access to the requn-ed tlcketmg systems te A smgle Support-' R

group, without bulldmg costly interfaces that almost all competmg ISPs do not ut1h2e

* Further, because alarm momtormglsurvelllance actrvmes must be separa.ted for

deregulated and regulated equrpment and because eqmpment manufacmrers do not _
meorporate separate mterfaces into their product offermgs for deregulated and regulated
momtonng/survcﬂlance, dlfferent momtonng systems and alarm clearmg processes must
be utrhzed causing BellSouth to incur approx:mately $2 0 Mllhon in addmonal armusl |
cost to support these services m both 2003 and 2004 Ifthe Comp‘uter Inquzry rules at -

issue in BellSouth's petltlon were removed, BellSouth could collapse 1the dual alarm

‘ momtonng/survelllance of both orgamzatrons into a smgle group ‘I'hrs would greatly

s:mphfy the infrastructure, process and manpoWer reqmrements assoclated w1th stafﬁng
two (2) 7x 24 orgamzauons The above described costs are those that could be quanuﬁed
and are directly attnbutsble to the Computer Inquiry rules, There are substantral -

additional costs caused by the outdated Computer Inquiry regime that are not easily '
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a quantiﬁed'and'ha,ve not been included herein. These additional costs fall into the,areas of - ;

o lost revenue due to del'ays in ‘rolling out new products increaserl costs for"n‘etwork

' ;_‘ : equ1pment de51gned and deployed to comply with the Computer Inqun'y rulcs, and the - |

- conslderable time and effort requlred by support orgamzatlons (product management

i 'pro]ect management software developers, regulatory, legal etc ) spent in developmg

I products and ser\nces that comply wrth the compllcated web of ex1stmg Computer '

" quiryrdes.

Thls concl_udes: my affidavit.



I declare under penalty of pecjury that the foregoing is true and comect to the best of my

Subscriquiqdnmmtobefaemv o

This 27 'dgygf _October 2004

Nmmm Mluhcucﬁ.'fgz |'.¢_' '



Equal Access Obligations

Source of Carriers Required Parties entitled Elements of Geographic Markets
EA Req. to Provide EA to EA EA Required Covered
“all interexchange "exchange access
AT&A BOCS carriers and informa- information access BOC
MFJ tion service providers" and exchange INTER LATA
services for such
access on an
unbundied, tariffed
basis, that is equal
in type, quality, and
provided to AT&T
and its affiliates."
GTE Modeled on AT&T Modeled on AT&T
Consent Decree GTE MFJ MFJ
FCC non-GTE same as AT&T
Order independent ILECs MJF
State don't know don't know don't know Intra
Orders may vary LATA




Equal Access Obligations

Source of Carriers Required Parties entitled Elements of Geographic Markets
EA Req. to Provide EA | fo EA EA Required Covered
[ competing providers of 1) dialing parity
§251©(3) all LECs telephone exhange 2) ND access to tel. Inter and Intra
service and telephone |3) ND access to operator LATA
toll service services to directory
listing
6) no unreasonable
dialing delays
facilities and equipment Interconnection
§25610(2)* all of any requesting for transmission and Inter and Intra
ILECs tele communications |routing of tel. service and LATA

carrier

exchange access that is
equal in quality to that
provided to the ILEC
itself or any other party
on rates, term, and
conditions that are
just reasonable and
non discriminatory

*} may no longer be in effect
**} may not be relevant. Interpreted very
narrowly in the Local Competition Order
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